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will  intercept  all  the  various  city  sewers  and  sewer  systems 
now  maintained  by  the  city  of  Chicago  in  that  region  and 
divert  the  flow  of  those  sewers  from  Lake  Calumet,  the 
Calumet  rivers  and  Lake  Michigan  into  the  sanitary  dis- 
trict Sag  channel  by  means  of  the  pumping  and  controlling 
works.  There  is  nothing  in  the  allegations  of  the  pleadings 
or  as  otherwise  presented  in  this  record  that  tends  to  show 
that  this  proposed  sewer  is  to  be  used  as  a  local  sewer 
providing  for  house  drainage,  but  the  evidence  all  tends 
to  show  that  when  it  is  constructed  it  will  cut  across  the 
sewers  now  maintained  by  the  city  of  Chicago,  connecting 
with  them  at  certain  points,  so  that  the  sewage  now  flowing 
through  them  will  flow  through  this  proposed  sewer  into 
the  Calumet-Sag  channel  and  not  out  through  the  Calumet 
rivers  into  Lake  Michigan. 

Many  facts  are  found  in  the  record  with  reference  to 
the  cost  and  extent  of  the  work  of  the  various  channels 
and  adjuncts  of  the  sanitary  district  and  of  the  intercepting 
sewers  and  pumping  works  built,  by  the  city  of  Chicago, 
with  or  without  the  financial  assistance  of  the  sanitary  dis- 
trict. We  do  not  deem  it  necessary  to  set  out  in  detail  all 
the  facts  or  all  the  items  of  expense,  amounting  to  many 
millions  of  dollars,  and  all  a  part  of  a  common. plan  or  pur- 
pose to  divert  the  sewage  of  the  city  of  Chicago  and  vicin- 
ity from  Lake  Michigan  into  the  channels  of  the  sanitary 
district,  thus  preventing  the  contamination  of  the  water  sup- 
ply of  said  city  and  suburbs,  which  obtain  water  from  Lake 
Michigan.  It  appears  that  the  construction  of  the  channels 
of  the  sanitary  district  may  also  result  in  creating  a  water- 
way from  Lake  Michigan  which  will  ultimately  extend  to 
the  Illinois  and  Mississippi  rivers.  The  fact  that  a  nav- 
igable waterway,  however,  will  be  created  by  the  digging 
of  the  main  channel  of  the  sanitary  district  is  a  mere  in- 
cident and  not  one  of  the  purposes  for  which  the  sanitary 
district  was  created.     (Beidler  v.  Samtary  District  of  Chi- 
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CASES 

ARGUED  AND  DETERMINED 

IN  THE 

Supreme  Court  op  Illinois. 


Arthur  T.  Vaughn  ei  al.  Appellants,  vs.  Manford 
Vaughn,  Appellee. 

Opinion  filed  February  i6,  ipi6. 

1.  Deeds — rule  as  to  presumption  of  delivery  in  case  of  a  vol- 
untary settlement.  In  the  case  of  a  voluntary  settlement  the  law 
indulges  stronger  presumptions  in  favor  of  delivery  of  the  deed 
than  in  the  case  of  an  ordinary  bargain  and  sale. 

2.  Same — courts  of  equity  are  strongly  inclined  to  uphold  deeds 
of  voluntary  settlement.  Courts  of  equity  are  strongly  inclined  to 
uphold  deeds  of  voluntary  settlement  to  persons  having  claims  up- 
on the  grantor's  bounty,  and  attach  more  importance  to  the  inten- 
tion of  the  grantor,  as  disclosed  by  the  whole  evidence,  than  to 
the  mere  manual  possession  of  the  deed. 

3.  Same — when  equity  will  regard  deed  as  delivered.  A  court 
of  equity  will  regard  a  deed  of  voluntary  settlement  to  the  grant- 
or's son  as  delivered  where  the  evidence  shows  that  the  grantor 
put  the  grantee  in  possession  of  the  land  about  the  time  the  deed 
was  executed;  that  the  grantee  remained  in  such  possession,  paid 
the  taxes  and  made  valuable  improvements;  that  the  grantor  a 
few  days  before  his  death  directed  his  prospective  administrator  to 
hand  the  grantee  the  deed,  which  was  then  in  the  grantor's  safety 
deposit  box  in  an  envelope  marked  with  the  grantee's  name,  and 
that  the  administrator,  after  the  grantor's  death,  handed  the  deed 
to  the  grantee,  who  placed  it  on  record. 

4.  Same — when  equity  will  require  grantee  to  fulfill  his  obliga- 
tion.   Where  the  grantor,  in  making  a  voluntary  settlement  on  one 
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of  his  sons,  requests  him  to  pay  a  certain  sum  to  a  daughter  of 
the  grantor  in  order  to  equalize  their  respective  advances,  a  court 
of  equity,  in  holding  that  the  deed  was  delivered  notwithstanding 
manual  possession  did  not  pass  until  after  the  grantor's  death,  will 
require  the  grantee  to  keep  his  obligation  to  make  the  payment. 

AppEai,  from  the  Circuit  Court  of  Henderson  county; 
the  Hon.  Harry  M.  Waggoner,  Judge,  presiding. 

ScoFiELD,  Helfrich  &  Cauff,  for  appellants. 

Apolix)S  W.  O'Harra,  Rufus  F.  Robinson,  John  D. 
Miller,  and  John  W.  Williams,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

Appellants,  Arthur  T.  Vaughn,  George  Vaughn  and 
Hannah  C.  Dixon,  being  three  of  the  nine  children  and 
heirs-at-law  of  Matthew  Vaughn,  deceased,  on  April  7, 
1906,  filed  their  bill  in  chancery  in  the  circuit  court  of 
Henderson  county,  Illinois,  making  the  widow  and  other 
children  of  said  Matthew  Vaughn  defendants,  among  them 
Manford  Vaughn,  appellee,  seeking  to  partition  320  acres 
of  land  described  as  the  south  half  of  section  35,  town- 
ship 9,  north,  range  6,  west  of  the  fourth  principal  merid- 
ian, in  said  county.  The  amended  original  bill,  by  which 
Hannah  C.  Dixon  is  made  defendant  instead  of  complain- 
ant, alleges  the  death  of  Matthew  Vaughn,  intestate,  his 
ownership  of  the  land  in  question,  and,  after  setting  forth 
the  facts  as  to  heirship,  alleges  that  Manford  Vaughn 
falsely  and  fraudulently  claimed  that  his  father,  about  July 
I,  1901,  made  him  a  deed  for  said  premises;  that  while 
Matthew  Vaughn  and  Rhoda  Vaughn,  his  wife,  the  step- 
mother of  Matthew  Vaughn's  children,  did  sign  and  ac- 
knowledge a  deed  for  the  said  premises  to  Manford  Vaughn 
this  deed  was  never  delivered,  and  that  Manford  Vaughn, 
at  the  time  of  his  father's  death,  in  1905,  was  the  owner 
of  no  other  or  greater  part  of  the  land  than  his  share  as 
an  heir  of  his  father.     A  decree  pro  confesso  as  to  the 
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amended  original  bill  was  rendered  against  all  defendants 
except  Manford  Vaughn,  who  answered,  admitting  the  al- 
legations of  the  bill  as  to  heirship  but  denying  that  Matthew 
Vaughn  was  the  owner  of  the  land  in  question  at  the  time 
of  his  death;  alleging  that  prior  to  the  time  of  his  death 
Matthew  Vaughn  and  his  wife  had  executed  and  delivered 
to  him,  said  Manford  Vaughn,  a  deed  for  the  said  premises, 
and  alleging  that  upon  the  execution  of  such  deed,  he,  Man- 
ford Vaughn,  was  put  in  possession  of  the  said  premises 
as  owner  and  has  had  possession  thereof  ever  since,  acqui- 
esced therein  by  Matthew  Vaughn  as  long  as  he  lived,  and 
that  with  the  knowledge  of  his  father  he  had  made  valu- 
able improvements  on  the  said  premises  at  his  own  expense. 
The  answer  further  alleges  that  he,  Manford  Vaughn,  filed 
the  deed  for  record  in  the  office  of  the  recorder  of  deeds 
of  Henderson  county ;  that  Matthew  Vaughn  gave  him  the 
said  land  and  put  him  in  possession  thereof  as  owner,  and 
that  at  the  time  of  the  said  gift  Matthew  Vaughn  requested 
him,  the  said  Manford  Vaughn,  to  pay  to  his  sister,  Han- 
nah C.  Dixon,  a  daughter  of  the  said  Matthew  Vaughn,  the 
sum  of  $3000  as  a  gift  or  advancement  to  her  from  the 
said  IVIatthew  Vaughn,  and  that  he,  Manford  Vaughn,  ten- 
dered the  money  to  Mrs.  Dixon  and  that  she  refused  to  re- 
ceive the  money  from  him;  that  afterwards  he  paid  the 
money  to  Matthew  Vaughn  upon  request  of  the  latter,  after 
he  had  informed  him  of  Mrs.  Dixon's  refusal.  Manford 
Vaughn  also  61ed  a  cross-bill,  in  which  he  alleged  that  his 
father  made  gifts  of  land  and  personal  property  to  each  of 
his  other  eight  children  in  amounts  ranging  from  $7000  to 
$10,000;  that  he,  Manford  Vaughn,  was  married  in  June, 
1901,  and  that  thereupon  Matthew  Vaughn  gave  him  the 
land  in  question,  and  promised  and  agreed  with  him  to  con- 
vey to  him  the  land  if  he  would  accept  the  same  and  take 
possession  thereof  and  move  upon  and  improve  the  land; 
that  he  then  and  there  accepted  the  land;  that  Matthew 
Vaughn  and  his  wife  moved  from  the  premises  to  Burling- 
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ton,  Iowa,  and  that  cross-complainant  and  his  wife  moved 
into  the  residence  on  the  premises  and  took  possession  of 
the  said  land  and  lived  thereon  and  cultivated  the  premises 
and  made  valuable  improvements  thereon  in  reliance  upon 
and  under  and  in  pursuance  of  the  said  alleged  agreement 
and  promise  by  the  said  Matthev/  Vaughn  to  convey  the 
premises  to  cross-complainant.  The  cross-bill  further  al- 
leges the  making  of  valuable  improvements  on  the  prem- 
ises relying  on  the  said  alleged  promise  and  agreement, 
and  the  making  of  a  deed  by  Matthew  Vaughn  and  Rhoda 
Vaughn,  his  wife,  for  said  land  to  him,  Manford  Vaughn, 
in  pursuance  of  the  said  alleged  promise  and  agreement, 
and  alleges  that  the  said  deed,  after  the  death  of  Mat- 
thew Vaughn,  was  filed  for  record  by  Manford  Vaughn  in 
the  recorder's  office  of  Henderson  county.  It  is  alleged 
further  in  the  cross-bill  that  even  if  the  deed  to  the  land 
was  never  properly  delivered,  Manford  Vaughn  is  in  equity 
the  owner  of  the  land  and  entitled  to  a  conveyance  there- 
of from  the  other  children  and  heirs-at-law  of  Matthew 
Vaughn  because  of  his  agreement  concerning  the  land  and 
the  acceptance  and  compliance  with  the  terms  by  the  cross- 
complainant,  and  it  is  prayed  in  the  cross-bill  that  the  de- 
fendants may  be  decreed  to  specifically  perform  the  said 
alleged  agreement  and  to  convey  to  him  the  said  premises. 
The  complainants  in  the  original  bill  and  Hannah  C. 
Dixon  answered  the  cross-bill,  denying  the  allegations  there- 
of. All  other  defendants  were  defaulted.  Those  answer- 
ing set  up  the  Statute  of  Frauds,  alleging  that  the  alleged 
contract  was  not  in  writing,  and  that  there  was  no  mem- 
orandum or  note  thereof  in  writing  signed  by  Matthew 
Vaughn  or  by  any  other  person  thereunto  by  him  lawfully 
authorized  in  writing,  and  alleging  that  said  alleged  agree- 
ment is  void  and  of  no  effect  under  and  by  virtue  of  the 
statute  in  relation  to  frauds  and  perjuries.  The  matters  at 
issue  under  the  amended  original  bill  and  the  answer  of 
Manford  Vaughn  are  the  delivery  of  the  deed  and  the  parol 
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gift  of  the  land.  Hannah  C.  Dixon  filed  a  cross-bill  ask- 
ing that  Manford  Vaughn  be  required  to  pay  the  $3000  in 
the  event  that  the  court  found  that  he  was  entitled  to  the 
premises,  under  his  agreement  with  Matthew  Vaughn  to 
pay  her  said  amount  as  a  condition  to  the  gift  of  the  farm. 
The  issue  under  the  cross-bill  of  Manford  Vaughn  and  the 
answers  is  whether  or  not  Manford  Vaughn  is  entitled,  un- 
der the  alleged  parol  contract,  to  the  conveyance  of  the  land 
in  question  to  him  by  the  other  heirs-at-law  of  Matthew 
Vaughn, 

The  cause  was  heard  at  the  October  term,  191 1,  and 
taken  under  advisement  by  the  court.  Afterwards  Hannah 
C.  Dixon  died,  and  leave  was  given  to  file  a  supplemental 
bill  showing  her  death,  intestate,  leaving  no  child  or  chil- 
dren or  descendants  thereof,  but  leaving  surviving  her 
Thomas  Dixon,  her  husband,  and  her  sisters  and  brothers, 
parties  to  the  suit,  as  her  sole  heirs-at-law.  The  supple- 
mental bill  also  sets  forth  the  change  in  the  fractional  inter- 
ests of  the  parties  by  reason  of  the  death  of  Mrs.  Dixon  and 
makes  Thomas  Dixon,  her  surviving  husband,  a  party.  A 
supplemental  cross-bill  was  also  filed  by  Manford  Vaughn, 
who  also  filed  an  answer  to  the  supplemental  bill,  and  the 
other  parties  answered  the  cross-bill,  but  there  was  no 
change  in  the  main  issues  in  the  suit.  Thomas  Dixon  in 
his  answer  to  the  cross-bill  of  Mahford  Vaughn  alleges 
that  Matthew  Vaughn  retained  the  deed  to  the  land  in  his 
possession  with  the  intent  and  purpose  of  not  delivering  the 
same  to  Manford  Vaughn  until  he  paid  Hannah  C.  Dixon, 
or  Matthew  Vaughn  for  her,  the  sum  of  $3000,  and  such 
payment  was  a  condition  to  the  conveyance  of  the  prem- 
ises which  Manford  Vaughn  never  performed,  and  that 
if  Manford  Vaughn  should  be  permitted  to  retain  posses- 
sion of  the  said  pretended  deed  and  the  record  thereof 
should  be  allowed  to  stand  or  a  decree  should  be  made 
requiring  the  other  heirs  of  Matthew  Vaughn  to  convey  the 
said  premises  to  him,  then,  as  the  equitable  condition  to 


Digitized  by 


Google 


16  Vaughn  v.  Vaughn.  [272  III. 

such  a  decree  and  upon  the  maxim  that  he  who  seeks  equity 
should  do  equity,  Manford  Vaughn  should  be  required  by 
such  decree  to  pay  him,  Thomas  Dixon,  the  sum  of  $3000 
with  interest  thereon  or  such  part  thereof  as  remains  im- 
paid  with  interest  thereon,  and  that  a  lien  should  be  im- 
pressed upon  the  said  premises  for  such  amount  in  his  favor 
as  a  condition  to  the  granting  of  any  affirmative  relief  to 
Manford  Vaughn  under  the  said  original  cross-bill  and  sup- 
plemental cross-bill.  The  death  of  Mrs.  Dixon  was  sug- 
gested to  the  court,  and  on  motion  her  cross-bill  was  abated 
by  order  of  the  court,  no  one  being  substituted  as  complain- 
ant therein  nor  any  bill  of  revivor  being  filed.  Replications 
to  all  the  answers  were  duly  filed  and  further  evidence  was 
heard  as  to  the  death  of  Mrs.  Dixon  and  as  to  her  heirs 
and  the  other  new  matters  alleged  in  the  supplemental  bill 
and  cross-bill  The  issues  raised  by  the  cross-bill  of  Mrs. 
Dixon  were  before  the  court  on  the  hearing  in  December, 
191 1,  and  the  testimony  of  Manford  Vaughn  was  offered 
by  his  counsel  upon  the  issues  raised  by  these  allegations  of 
Mrs.  Dixon's  cross-bill  and  was  admitted  by  the  court  for 
that  purpose.  It  is  insisted  by  counsel  for  appellants  that 
the  testimony  of  Manford  Vaughn  in  support  of  his  answer 
to  Mrs.  Dixon's  cross-bill  should  not  be  considered,  the 
same  having  been  abated. 

After  hearing  evidence  on  the  issues  made  by  the  sup- 
plemental bill  and  answers  and  the  supplemental  cross-bill 
and  answers  thereto  the  chancellor  rendered  a  decree  in 
favor  of  the  cross-complainant,  Manford  Vaughn,  dismiss- 
ing the  original  bill  and  supplemental  bill  for  want  of  equity 
and  finding  substantially  the  facts  as  alleged  in  the  answer 
and  cross-bill  of  the  said  cross-complainant.  Among  other 
things,  the  court  found  and  decreed  that  Matthew  Vaughn, 
joined  by  Rhoda  Vaughn,  in  attempted  compliance  with  his 
promise  and  agreement  with  his  said  son  Manford  Vaughn 
to  give  him  said  land,  on  or  about  July  i,  1901,  made  the 
deed  described  and  referred  to  in  the  amended  original  bill 
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and  cro6s-bill,  and  that  Matthew  Vaughn  gave  directions 
that  said  deed  should  be  delivered  to  Manf  ord  Vaughn,  but 
the  court  found  that  said  deed  was  not  delivered  to  him  in 
the  lifetime  of  Matthew  Vaughn  in  such  a  manner  as  to 
vest  title  in  Manford  Vaughn  by  or  through  the  deed  itself, 
by  its  own  force  and  effect;  that  said  deed  was  executed 
by  Matthew  Vaughn  and  his  said  wife  for  the  purpose  of 
carrying  out  his  said  promise  and  agreement  with  Manford 
Vaughn  by  making  conveyance  of  the  property  aforesaid, 
and  such  deed  and  its  execution  by  Matthew  Vaughn  and 
his  said  wife  were  considered  by  the  court  in  connection 
with  the  other  statements  and  declarations  by  Matthew 
Vaughn  and  the  other  evidence  in  the  case  upon  the  ques- 
tion of  the  settlement  and  gift  made  by  him  in  favor  of 
Manford  Vaughn  with  respect  to  said  premises ;  that  Mat- 
thew Vaughn  made  a  voluntary  settlement  upon  Manford 
Vaughn,  and  thereby  gave  him  the  premises  in  controversy 
as  his  own  property  and  estate  in  fee  simple,  and  that  he 
retained  no  title  or  right  in  himself  in  or  to  said  premises 
and  that  he  owned  no  interest  therein  at  the  time  of  his 
death,  and  that  upon  his  death  his  widow  and  heirs  (except 
Manford  Vaughn,  who  was  the  owner,)  took  no  right  or 
title  thereto  of  any  character,  and  that  Manford  Vaughn, 
from  about  July,  1901,  has  been  in  equity  the  owner  of 
said  premises,  and  that  none  of  the  other  parties  to  this 
suit  have  any  right  or  title  or  interest  therein,  and  that 
Manford  Vaughn  is  entitled,  under  his  cross-bill  and  his 
supplemental  cross-bill,  to  have  their  supposed  rights  or 
claims  canceled  and  held  for  naught  as  clouds  on  his  title 
thereto.  It  was  further  decreed  by  the  court  that  the  de- 
fendants to  the  cross-bill  be  required  to  execute  and  deliver, 
either  jointly  or  severally,  their  deed  or  deeds  to  Manford 
Vaughn,  conveying  to  him  their  apparent  interest  or  title  in 
and  to  the  premises  within  thirty  days  of  the  entry  of  the 
decree,  and  in  event  of  their  failure  so  to  do,  then,  upon 
request,  the  master  in  chancery  of  said  court  should  make 
278  -  2 
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a  deed  or  deeds  as  on  the  part  and  behalf  of  said  persons, 
conveying  their  apparent  interest  or  title  to  the  premises  in 
controversy  to  Man  ford  Vaughn.  It  was  further  decreed 
that  the  deed  of  Matthew  Vaughn  and  Rhoda  Vaughn 
dated  July  i,  1901,  be  permitted  to  remain  of  record,  and 
that  each  and  all  of  the  heirs-at-law,  their  legal  representa- 
tives or  assigns,  as  well  as  the  widow  of  Matthew  Vaughn, 
be  forever  estopped  and  enjoined  from  disputing  or  deny- 
ing the  right  or  title  of  Man  ford  Vaughn  in  and  to  the 
said  premises. 

The  complainants  in  the  original  bill  and  defendants  to 
the  cross-bill  have  appealed  from  the  decree,  and  assign  as 
error  the  dismissal  of  the  amended  original  bill  and  sup- 
plemental bill  and  the  granting  of  the  relief  prayed  in  the 
cross-bill  and  in  the  supplemental  cross-bill,  and  that  the 
decree  of  the  circuit  court  is  contrary  to  the  law  and  evi- 
dence. Thomas  Dixon  also  assigns  as  error  the  action  of 
the  court  in  not  requiring  Manford  Vaughn  to  pay  him  the 
amount  claimed  by  Mrs.  Dixon,  he  being  her  sole  heir-at- 
law  as  to  personal  property  of  her  estate. 

As  to  the  facts,  it  sufficiently  appears  from  the  evidence 
that  Matthew  Vaughn  in  his  lifetime  had  made  gifts  of 
land  and  other  property  to  all  of  his  nine  children  by  a 
former  wife  except  Manford  Vaughn,  who  was  the  young- 
est. Rhoda  Vaughn,  widow  of  Matthew  Vaughn  and  step- 
mother of  appellee  and  his  brothers  and  sisters,  was  called 
as  a  witness  for  complainants.  She  testified  that  she  and 
her  husband  executed  a  deed  July  i,  1901,  conveying  to 
Manford  the  farm  in  controversy  and  that  he  about  that 
time  went  into  possession.  When  they  made  the  deed  it 
was  the  understanding  that  Manford  was  to  have  the  land 
described  in  the  deed.  Manford  and  his  wife  moved  onto 
the  house  on  the  farm  and  she  and  Matthew  Vaughn  moved 
to  Burlington,  Iowa.  When  the  deed  was  made  out  it  was 
understood  that  Manford  was  to  have  it.  It  was  placed  in 
a  safety  deposit  vault  in  a  bank  in  Burlington,  and  she, 
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Rhoda  Vaughn,  could  get  it  any  time  she  wanted  it.  Mat- 
thew Vaughn  also  put  in  the  safety  deposit  box  a  deed 
which  he  had  made  to  said  Rhoda  Vaughn  for  eighty  acres 
of  land,  and  a  deed  to  George  Vaughn,  another  son,  for 
some  timber  land.  He  put  the  deeds  in  an  envelope,  and 
he  asked  witness  if  she  desired  her  deed  put  in  also,  and 
she  replied  in  the  affirmative.  Her  name  was  written  on 
the  envelope,  and  her  husband  put  that  deed  and  the  other 
deeds  in  his  box  in  the  safety  deposit  vault  in  the  bank. 
She  had  access  to  the  box.  Her  husband  wished  Manford's 
deed  to  be  handed  to  him,  if  it  was  not  already  handed  to 
him,  at  his  death ;  that  she  could  either  hand  it  to  him  or 
put  it  on  record,  as  she  saw  fit.  Her  husband  said  the  farm 
belonged  to  Mannie.  Manford  was  called  Mannie  by  mem- 
bers of  the  family.  She  also  testified  that  Manford  paid 
$1000  on  this  land  to  his  father  to  be  given  to  Mrs.  Dixon, 
for  the  reason  that  Mrs.  Dixon  would  not  receive  it  from 
him,  and  that  Mrs.  Dixon  received  the  $1000;  that  this 
$1000  was  paid  in  October  before  her  husband's  death; 
that  he  died  in  February,  1905.  The  vice-president  of  the 
National  Bank  of  Burlington  testified  that  Matthew  Vaughn 
had  a  box  in  the  safety  deposit  part  of  the  bank  and  had 
control  of  the  box. 

James  Vaughn,  a  brother  of  complainants  and  Manford 
and  a  party  to  the  suit,  was  called  by  complainants  and  tes- 
tified that  he  was  one  of  the  administrators  of  his  father's 
estate  and  found  the  deed  in  his  father's  safety  deposit  box 
in  the  bank  in  Burlington.  On  cross-examination  he  testi- 
fied that  a  day  or  two  before  his  father  died  he  told  witness 
that  Mannie's  deed  was  in  the  bank  and  directed  witness  to 
give  it  to  him,  and  also  to  give  Rhoda,  his  wife,  her  deed, 
which  was  also  in  the  bank ;  that  he  found  the  deed  to  Man- 
ford in  an  envelope  in  his  father's  safety  deposit  box  in 
the  bank,  marked  in  the  handwriting  of  his  father,  "Man- 
nie Vaughn  deed,"  and  that  he  handed  the  deed  to  Man- 
ford in  accordance  with  his  father's  instructions.    Arthur 
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T.  Vaughn,  one  of  the  complainants  in  the  original  bill,  was 
present  at  this  conversation. 

A  question  to  Arthur  T.  Vaughn  asking  what  state- 
ments his  father  made  concerning  his  property  and  what 
he  wanted  done  was  objected  to.  The  objection  was  sus- 
tained, and  counsel  for  the  complainants  offered  to  prove 
by  the  witness  that  a  night  or  two  before  the  death  of  Mat- 
thew Vaughn  he  said  to  the  witness  and  James  Vaughn 
that  he  wanted  James  to  administer  on  the  estate  and  that 
he  wanted  the  property  equally  divided;  that  James  said, 
"What  about  Mannie?"  and  his  father  answered,  "There 
is  a  deed  for  him  when  the  proper  time  comes."  An  ob- 
jection was  sustained  to  this  offer.  James  Vaughn  and 
Rhoda  Vaughn  were  testifying  against  their  own  interests. 

J.  A.  C.  Johnson,  a  brother-in-law  of  appellee,  testified 
that  Matthew  Vaughn  told  him,  about  July,  1901,  that  he 
had  not  given  Mannie  a  deed  to  the  farm,  and  he  was  not 
going  to  get  a  deed  until  he  paid  Kittie  (Mrs.  Dixon) 
$3000.  This  testimony  was  objected  to,  and  even  if  ad- 
missible the  conversation  occurred  before  the  deed  was 
acknowledged,  which  was  several  months  after  the  date  it 
bore  and  may  have  occurred  before  the  deed  was  executed. 
This  witness  also  testified  that  Manford  told  him  that  his 
father  had  given  him  the  farm  in  question  as  his  share  of 
the  estate  provided  he  paid  Mrs.  Dixon  $3000,  but  he  did 
not  believe  she  would  ever  ask  him  for  it,  as  she  and  her 
husband  had  more  money  than  they  could  spend,  anyway. 

This  was  practically  all  of  the  evidence  on  behalf  of 
complainants  as  to  the  circumstances  surrounding  the  mak- 
ing of  the  deed  by  Matthew  Vaughn  after  making  a  gift 
to  the  farm  in  question  to  Manford  Vaughn.  On  the  other 
hand,  it  was  shown  by  a  number  of  witnesses  apparently 
disinterested  and  not  related  to  the  parties,  that  in  July, 
1901,  Manford  was  married  and  brought  his  wife  to  the 
farm  in  question,  and  that  shortly  afterwards  his  father 
removed  therefrom  to  Burlington,  Iowa,  and  resided  there 
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until  his  death,  February  12,  1905;  that  he  told  a  number 
of  persons  at  different  times  that  he  had  given  the  farm  to 
Manford  and  considered  him  as  in  full  possession  and  own- 
ership thereof.  G.  F.  W.  Froelich,  who  had  known  Mat- 
thew Vaughn  for  many  years  and  who  had  been  county 
clerk,  deputy  circuit  clerk  and  held  other  county  offices,  otu 
the  request  of  Vaughn  drew  the  deed  dated  July  i,  1901, 
in  the  office  of  the  circuit  clerk  at  Oquawka,  the  county  seat 
of  Henderson  county.  The  deed  was  signed  and  several 
months  afterwards  acknowledged  by  Vaughn  and  his  wife 
in  Burlington,  Iowa.  On  a  subsequent  occasion  Vaughn  in- 
formed Froelich,  who  was  then  acting  as  tax  collector,  that 
Manford  was  to  pay  the  taxes  on  said  land,  and  that  he, 
Manford,  was  the  owner.  It  also  appears  that  in  addition 
to  paying  taxes,  Manford,  after  he  went  into  possession  of 
the  land,  repaired  the  buildings,  erected  a  tenement  house, 
etc.,  and  made  other  valuable  improvements. 

We  have  considered  the  evidence  in  the  record  carefully, 
and  from  the  evidence  there  can  be  no  doubt  that  it  was 
the  intention  of  Matthew  Vaughn  to  give  the  land  in  ques- 
tion to  the  appellee,  Manford  Vaughn,  and  there  can  be 
little  doubt  that  he  thought  he  had  done  everything  that 
was  necessary  to  transfer  the  title.  He  and  his  wife  exe- 
cuted this  deed  and  acknowledged  it.  About  that  time  he 
placed  Manford  in  full  possession  and  control  and  there- 
after recognized  him, as  the  owner.  He  had  made  similar 
gifts  to  each  of  his  other  children  and  prior  to  that  time 
had  given  nothing  to  Manford.  He  kept  the  deed  in  a 
safety  deposit  box  in  a  bank.  The  land  is  situated  in  the 
south  part  of  Henderson  county,  near  the  village  of  Car- 
men. Vaughn  went  to  Oquawka,  the  county  seat,  and  had 
Froelich  write  the  deed  in  the  office  of  the  circuit  clerk. 
His  wife  was  not  there.  The  deed  was  acknowledged  sev- 
eral months  later,  in  Burlington,  Iowa,  to  which  city  they 
had  removed.  The  deed  was  deposited,  along  with  a  deed 
to  his  wife  and  other  papers,  in  the  safety  deposit  box,  as  it 
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would  seem  for  safe  keeping,  merely,  and  not  for  the  pur- 
pose of  retaining  possession  or  withholding  delivery  from 
the  grantee  named  in  the  deed.  If  the  grantor  retained  pos- 
session of  the  deed  after  it  was  made  and  acknowledged 
with  any  idea  of  withholding  the  farm  or  not  making  a 
.complete  gift  thereof  to  Manford  such  fact  does  not  appear 
from  the  evidence,  but,  on  the  contrary,  all  the  evidence 
indicates  that  he  intended  to  make  a  .complete  gift  of  the 
farm  to  Manford  and  thought  he  had  done  so.  According 
to  the  testimony  of  Rhoda  Vaughn,  his  widow,  and  James 
Vaughn,  his  son,  who  both  testified  against  their  own  in- 
terests and  whose  testimony  is  not  contradicted,  he  gave  di- 
rections that  the  deed  be  given  to  Manford,  and  this,  under 
the  circumstances  of  the  case,  would  be  a  sufficient  deliv- 
ery. The  directions  given  by  Matthew  Vaughn,  as  testified 
to  by  his  son  James,  are  in  entire  keeping  with  his  conduct 
and  actions  from  the  time  that  he  first  put  Manford  in  pos- 
session of  the  place  and  removed  therefrom  and  executed 
the  deed  to  the  land.  Pursuant  to  these  directions  James 
Vaughn,  who  was  one  of  the  administrators  of  his  father's 
estate,  delivered  the  deed  in  question  to  Manford,  who  filed 
the  same  for  record. 

In  the  case  of  Elliott  v.  Murray,  225  111.  107,  in  pass- 
ing upon  the  question  of  delivery,  the  court  says  (p.  112) : 
"The  question  of  delivery  is  a  mixed  question  of  law  and 
fact,  and  it  is  held  that  the  delivery  of  a  deed  may  be  made 
by  acts  alone, — that  is,  by  doing  something  and  saying  noth- 
ing ;  or  by  words  alone, — that  is,  by  saying  something  and 
doing  nothing;  or  it  may  be  delivered  by  both  acts  and 
words.  It  must,  however,  be  delivered  by  something  an- 
swering to  the  one  or  the  other,  or  both,  and  with  the  in- 
tent thereby  to  give  effect  to  the  deed."  In  case  of  vol- 
vmtary  settlement  the  law  makes  stronger  presumptions  in 
favor  of  the  delivery  of  a  deed  than  in  an  ordinary  case  of 
bargain  and  sale.  As  said  in  Creighton  v.  Roe,  218  111. 
619,  on  page  622  of  the  opinion :    "Such  settlements,  fairly 
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made,  are  binding  on  the  grantor  unless  there  be  clear  and 
decisive  proof  that  he  never  parted  or  intended  to  part  with 
the  possession  of  the  deed,  and  if  he  retained  it  the  weight 
of  authority  is  decidedly  in  favor  of  its  validity,  unless 
there  are  other  circumstances,  besides  the  mere  fact  of  his 
retaining  it,  to  show  that  it  was  not  intended  to  be  abso- 
lute." In  Devlin  on  Deeds,  (sees.  260-262,)  quoted  with 
approval  in  Prifice  v.  Prince,  258  111.  304,  the  rule  as  to  the 
necessity  of  a  manual  delivery  of  a  deed  is  stated,  as  fol- 
lows :  "The  act  of  delivery  is  not  necessarily  a  transfer  of 
the  possession  of  the  instrument  to  the  grantee  and  an  ac- 
ceptance by  him,  but  it  is  the  act  of  the  grantor,  indicated 
either  by  acts  or  words,  or  both,  which  shows  an  intention 
on  his  part  to  perfect  the  transaction  by  a  surrender  of  the 
instrument  to  the  grantee  or  to  some  third  person  for  his 
use  and  benefit.  The  whole  object  of  a  delivery  is  to  in- 
dicate an  intent  upon  the  part  of  the  grantor  to  give  effect 
to  the  instrument,  It  is  not  necessary  to  pursue  any  par- 
ticular course  to  effect  a  valid  delivery  of  a  deed.  It  is 
sufficient  that  a  grantor  intends,  when  executing  a  deed,  to 
be  understood  as  delivering  it."  In  Hoyt  v.  Northup,  256 
111.  604,  on  page  608  of  the  opinion,  it  is  said :  "Intention 
is  the  controlling  element  which  determines  whether  a  deed 
has  been  delivered,  and  the  question  must  depend  in  great 
measure  upon  the  peculiar  circumstances  of  each  case.  It 
is  not  essential  to  a  valid  delivery  that  there  should  be  a 
manual  transfer  from  the  grantor  to  the  grantee,  and,  on 
the  other  hand,  such  a  manual  transfer  may  not  amount  to 
a  delivery.  ♦  ♦  ♦  in  the  case  of  a  voluntary  conveyance 
the  retention  of  the  deed  in  possession  of  the  grantor  will 
not  destroy  its  effect  as  a  deed  unless  there  are  other  cir- 
cumstances to  show  that  it  was  not  intended  to  be  absolute 
and  to  operate  as  a  present  conveyance. — Baker  v.  Hall,  214 
111.  364." 

In  the  Hoyt  case,  supra,  the  grantor  executed  a  deed 
conveying  property  to  his  housekeeper  and  gave  it  to  the 
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notary  for  safe  keeping,  and  it  remained  in  his  custody  un- 
til the  death  of  the  grantor,  without  any  directions,  appar- 
ently, by  the  grantor  as  to  the  delivery  of  the  deed.  After 
the  grantor's  death  a  petition  was  filed  by  his  executor  in 
the  county  court  seeking  to  sell  the  land  described  in  the 
deed,  and  other  land,  to  pay  debts  of  the  deceased.  The 
petition  charged  that  the  deed  was  not  delivered  in  the 
lifetime  of  the  grantor  and  was  void.  The  decree  of  the 
county  court  set  aside  the  deed  and  directed  the  executor  to 
sell  the  premises,  and  on  appeal  to  this  court  the  decree  of 
the  county  court  was  reversed  and  the  case  remanded,  with 
directions  that  the  petition  should  be  dismissed  as  to  the 
land  conveyed  by  the  deed.  On  page  609  of  the  opinion 
the  court  says,  referring  to  the  deed  made  by  decedent  to 
his  housekeeper:  "If  it  is  regarded  as  a  voluntary  con- 
veyance by  the  grantor  to  his  housekeeper  there  is  strong 
presumption  in  favor  of  delivery,  which  would  not  be  over- 
come by  the  mere  fact,  if  it  be  a  fact,  that  the  grantor  kept 
the  deed  in  his  possession  until  his  death." 

Courts  of  equity  are  strongly  inclined  to  uphold  deeds 
of  voluntary  settlement  to  persons  having  natural  claims 
upon  the  grantor's  bounty,  and  will  do  so  unless  impelled 
to  the  opposite  conclusion  by  strong  and  convincing  evi- 
dence. Such  courts  do  not  attach  such  importance  to  the 
mere  manual  possession  of  the  deed  as  they  do  to  the  in- 
tention of  the  grantor,  as  gathered  from  the  whole  evi- 
dence, in  regard  to  the  vesting  of  the  title.  If  the  intention 
of  the  grantor  to  pass  the  title  presently  to  the  grantee  is 
satisfactorily  made  out  by  the  proofs  courts  of  equity  have 
usually  sustained  such  transfers,  even  in  cases  where  the 
manual  possession  of  the  deed  remained  with  the  grantor. 
White  V.  Willard,  232  111.  464,  and  cases  cited. 

In  the  case  of  Rodemeier  v.  Brozvn,  169  111.  348,  the 
facts  were  very  similar  to  those  in  the  case  at  bar.  In  that 
case  Prank  Brown,  Sr.,  the  owner  of  the  land,  went  to  a 
notary  public  and  stated  that  he  wanted  to  give  his  son 
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Frank  the  farm  on  which  he  lived,  said  son  to  pay  the  gran- 
tor $300  a  year  as  long  a^  he  and  his  wife  lived.  The 
notary  wrote  a  deed  to  the  farm  making  the  son  grantee, 
containing  the  provision  as  to  payment  of  $300  a  year  to 
the  grantor  and  his  wife,  and  it  was  signed  and  acknowl- 
edged and  the  grantor  took  the  deed  with  him.  Soon  after 
he  left  the  farm  and  removed  to  the  village  of  Lena,  where 
he  lived  until  his  death,  leaving  the  farm  in  the  possession 
of  the  grantee  in  the  deed,  who  remained  in  possession  up 
to  the  time  of  his  father's  death,  about  ten  years  later,  pay- 
ing all  the  taxes  and  making  valuable  improvements  and 
during  that  time  paying  $300  a  year  to  his  father.  A  few 
days  before  his  death  the  father  called  one  of  his  sons  to 
him  and  told  him  that  Frank's  deed  was  in  a  certain  drawer 
and  to  take  it  and  give  it  to  him,  and  the  son  replied  he 
would  do  so.  The  court  held  with  reference  to  the  delivery 
that  evidence  that  a  grantor  about  to  die  pointed  towards 
a  deed  and  asked  a  person  standing  by  to  take  it  and  de- 
liver it  to  the  grantee,  which  request  was  then  assented  to 
but  not  carried  out  until  after  the  grantor's  death,  shows  a 
good  delivery,  where  the  grantee  had  been  in  the  possession 
of  the  land,  cultivated  it  for  years  with  the  knowledge  of 
the  deed,  had  paid  all  the  taxes,  made  valuable  improve- 
ments and  conformed  to  all  of  the  terms  of  the  deed ;  and 
the  fact  that  the  father  executed  the  deed  to  his  son  and 
permitted  him  to  take  possession  of  the  land,  pay  all  taxes, 
make  improvements  and  pay  a  stipulated  sum  each  year  as 
part  of  the  consideration  from  the  time  the  deed  was  made 
until  the  grantor's  death,  will  constitute  an  equitable  estop- 
pel against  a  contention  by  the  heirs  that  there  was  no  de- 
livery of  the  deed.  To  the  same  effect  are  Winterbottom  v. 
Patterson,  152  111.  334,  Crabtree  v.  Crabtree,  159  id.  342, 
Reed  v.  Douthit,  62  id.  348,  Miller  v.  Meers,  155  id.  284, 
Henry  v.  Henry,  215  id.  205,  Thompson  v.  Calhoun,  216 
id.  161,  and  Riegel  v.  Riegel,  243  id.  626. 
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In  the  last  case  just  cited,  in  stating  what  amounts  to 
a  delivery  of  a  deed,  the  court  says :  "It  may  be  by  acts 
without  words  or  words  without  acts,  or  both.  Anything 
which  clearly  manifests  the  intention  of  the  grantor  that 
the  deed  shall  presently  become  operative  and  effectual,  that 
the  grantor  loses  all  control  over  it  and  that  the  grantee  is 
to  become  possessed  of  the  estate,  constitutes  a  sufficient 
delivery.  In  the  case  of  a  deed  which  is  a  voluntary  settle- 
ment the  law  presumes  much  more  in  favor  of  a  delivery 
than  it  does  in  ordinary  cases  of  deeds  of  bargain  and  sale, 
and  this  presumption  is  especially  strong  when  the  grantee 
is  an  infant.  As  to  such  a  deed  the  presumption  is  in  favor 
of  delivery,  and  the  burden  of  proof  is  on  one  claiming 
adversely  to  show  that  there  was  no  delivery.  (Bryan  v. 
Wash,  2  Gilm.  557.)  The  law  has  regard  to  the  relation- 
ship of  the  parties  and  the  motives  that  are  presumed  to  in- 
duce the  making  of  such  a  deed,  and  casts  the  burden  upon 
the  grantor,  or  those  who  claim  under  him,  to  show  that 
there  was  no  delivery.  (Chapin  v.  Nott,  203  111.  341.)  A 
deed  made  as  a  voluntary  settlement  may  be  effective  to 
vest  title  in  the  grantee  although  it  is  retained  by  the  gran- 
tor in  his  possession  until  his  death,  if  other  circumstances 
do  not  show  an  intention  contrary  to  that  expressed  on  the 
face  of  the  deed.  The  grantor  may  deliver  the  deed  either 
to  the  grantee  or  to  a  stranger  for  his  use,  and  an  accept- 
ance by  the  grantee  will  be  presumed  from  the  fact  that 
the  deed  is  for  his  benefit,  especially  if  the  grantee  is  an 
infant.  The  test  in  all  cases  is  the  intent  with  which  the 
act  or  acts  relied  upon  as  equivalent  or  a  substitute  for  ac- 
tual delivery  were  done,  and  in  determining  the  question 
whether  a  deed  of  voluntary  settlement  has  been  delivered, 
the  grantor's  intention  to  vest  title  in  the  grantee  is  regarded 
as  of  more  importance  than  the  mere  manual  possession  of 
the  deed. — Rivard  v.  Walker,  39  111.  413;  Cline  v.  Jones, 
III  id.  563;  Miller  v.  Meers,  155  id.  284;  Baker  v.  Hall, 
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214  id.  364;  Henry  v.  Henry,  215  id.  205;  White  v.  Wil- 
lard,  232  id.  464." 

Taking  into  consideration  all  the  facts  and  circum- 
stances as  shown  by  the  evidence  in  the  case  at  bar,  we 
think  it  is  clear  that  Matthew  Vaughn  fully  intended  to 
make  a  complete  gift  of  the  land  in  controversy  to  his  son 
Man  ford,  the  appellee,  and  made  the  deed  of  conveyance 
for  the  purpose  of  carrying  out  such  intention.  It  is  clear 
that  Manford  accepted  such  gift  and  went  into  possession 
of  the  land,  and  from  that  time  on  had  full  possession  and 
exercised  exclusive  ownership  and  dominion  over  the  same. 
While  it  is  true  that  the  grantor  retained  possession  of  the 
deed,  there  is  no  evidence  but  that  he  intended  to  give  the 
full  and  complete  ownership  and  title  to  the  farm  to  Man- 
ford  as  what  he  considered  to  be  Manford's  share  of  his 
estate,  and  the  evidence  showing  that  before  he  died  he 
directed  that  the  deed  be  delivered  to  him,  and  pursuant  to 
such  directions  it  was  so  delivered  to  and  recorded  by  the 
grantee,  this,  under  the  circumstances  of  this  case,  was  a 
sufficient  delivery. 

In  the  decree  of  the  circuit  court  which  was  appealed 
from,  the  holdings  that  Manford  Vaughn  was  in  equity  the 
owner  of  the  land  and  denying  the  prayer  of  the  original 
bill  that  the  deed  be  canceled,  and  that  the  deed  in  question 
be  permitted  to  remain  of  record  and  the  other  heirs-at-law 
of  Matthew  Vaughn  be  estopped  from  disputing  Manford's 
right  or  title  to  the  premises  in  question,  were,  we  think, 
correct. 

The  able  and  exhaustive  argument  of  counsel  for  ap- 
pellants is  directed  principally  against  the  findings  of  the 
court  below  under  the  allegations  of  the  cross-bill,  but  all 
of  these  questions  must  necessarily  be  considered  together, 
and  were  so  considered  by  the  learned  chancellor  in  the 
court  below  and  by  this  court,  and  it  is  difficult  to  separate 
them  in  the  decision  of  the  case.  As  to  the  sum  of  $3000 
claimed  by  Thomas  Dixon,  it  appears,  and  appellee  concedes. 
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that  he  agreed  to  pay  that  amount  to  Hannah  C.  Dixon, 
daughter  of  Matthew  Vaughn,  and  it  appears  from  the  evi- 
dence that  the  purpose  of  requiring  this  payment  was  to 
equalize  the  gifts  that  Vaughn  had  made  to  his  children. 
It  does  not  clearly  appear  that  appellee's  payment  of  such 
amount  was  a  condition  attached  to  the  gift  of  the  farm 
or  that  any  time  was  set  for  such  payment ;  but  even  so,  the 
strongest  point  in  favor  of  sustaining  the  gift  and  deed  to 
appellee  is  the  fact  that  the  gift  was  in  the  nature  of  a  vol- 
untary settlement  made  by  a  parent  to  a  child  who  had  a 
natural  claim  upon  the  grantor's  bounty,  and  in  making 
such  gift  the  grantor  was  only  doing  by  the  donee  the  same 
as  he  had  done  by  his  other  children.  The  father  also  re- 
quested that  appellee  pay  Mrs.  Dixon  a  sum  which  would 
make  her  equal  in  the  general  distribution  made  to  all  the 
children.  Whether  the  payment  of  such  sum  was  a  condi- 
tion to  the  complete  vesting  of  the  gift  to  appellee  or  not, 
the  same  reasons  that  are  urged  and  appeal  most  strongly 
in  favor  of  sustaining  the  gift  to  appellee  appeal  with  equal 
force  to  requiring  appellee  to  make  good  his  obligation  to 
Mrs.  Dixon.  Appellee  claims  to  have  offered  to  pay  her, 
in  her  lifetime,  the  sum  provided  but  she  refused  to  take 
it  from  him,  and  that  accordingly  he  paid  it  to  Matthew 
Vaughn  for  her.  It  appears  from  the  testimony  of  Rhoda 
Vaughn  that  he  did  pay  at  least  $1000  to  Matthew  Vaughn 
for  Mrs.  Dixon  and  that  Matthew  paid  this  over  to  her. 
Checks  from  appellee  to  Matthew  that  had  been  paid  and 
canceled  were  offered  in  evidence  for  various  amounts,  ag- 
gregating $2470.60,  but  it  is  not  shown  what  any  of  these 
checks  were  for,  except  the  last  two,  to  which  the  evidence 
of  Rhoda  Vaughn  seems  to  refer  and  which  were  drav/n  on 
different  banks  and  were  dated  August  10,  1904.  They 
were  for  $400  and  $600,  respectively.  The  last  check,  be- 
ing for  $600,  is  marked,  "Payment  on  place  in  full."  The 
court  made  no  finding  in  the  decree  as  to  whether  appellee 
had  paid  all  of  the  $3000  or  not,  but  apparently  considered 
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that  issue  between  the  parties  was  eUminated  from  consid- 
eration when  the  cross-bill  of  Mrs.  Dixon  was  by  order  of 
the  court  abated  after  her  death.  We  think  that  the  ques- 
tion as  to  whether  Mrs.  Dixon  was  entitled  to  be  paid  this 
$3000,  and  whether  or  not  it  had  been  paid,  was  properly 
put  in  issue  by  the  supplemental  cross-bill  of  appellee  and 
the  answer  thereto  of  Thomas  Dixon. 

It  is  assigned  as  error  on  behalf  of  Thomas  Dixon  that 
the  court  did  not  require  the  sum  of  $3000  to  be  paid  him. 
It  appears  that  Hannah  C.  Dixon  left  ncf  children  or  de- 
scendants of  children;  that  Thomas  Dixon,  her  surviving 
husband,  was  her  sole  heir  as  to  her  personal  property, 
and  that  he  had  paid  all  of  her  debts  that  might  be  claims 
against  her  estate  and  that  there  was  no  necessity  of  any 
administration.  The  question  remains,  was  this  $3000  ever 
paid  ?  Appellee  claims  it  had  been  paid,  and  Mrs.  Dixon  in 
her  lifetime,  and  her  husband  after  her  death,  claimed  it 
had  not  been  paid.  We  think  the  proof  is  sufficient  that 
$1000  of  this  amount  had  been  paid,  and  it  further  appears 
that  appellee  shortly  after  his  father's  death  met  Mrs.  Dixon 
in  the  village  of  Carmen  and  offered  to  pay  her  $2000.  He 
subsequently  claimed  that  he  did  this  simply  to  avoid  a 
lawsuit  and  by  way  of  compromise,  but,  in  any  event,  this 
offer  was  sufficient  to  stop  the  running  of  interest,  which 
was  also  claimed.  If  she  had  accepted  his  offer  at  that 
time  that  issue  would  have  been  eliminated  from  the  case. 
We  think,  as  a  matter  of  equity,  that  appellee  should  pay 
this  $2000,  and  that  the  decree  of  the  circuit  court  in  other 
respects  should  be  affirmed. 

Accordingly  the  decree  of  the  circuit  court  will  be  re- 
versed and  the  cause  remanded  to  the  circuit  court  of  Hen- 
derson county,  with  directions  to  enter  a  decree  consistent 
with  the  views  herein  expressed.  Each  party  will  pay  his 
own  costs  in  this  court. 

Reversed  and  remanded,  with  directions. 
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The  State  Public  Utilities  Commission  ex  reL  Alton 
and  Southern  Railroad,  Appellee,  vs.  The  Vandalia 
Railroad  Company,  Appellant. 

Opinion  filed  February  i6,  ipi6, 

1.  Public  utilities — when  a  finding  that  the  commission  has 
viewed  the  premises  is  unnecessary.  If  the  Public  Utilities  Com- 
mission views  the  premises  on  a  petition  by  one  railroad  company 
to  cross  the  railroad  of  another  and  enters  an  order  but  leaves 
matters  undecided  which  then  might  have  been  determined  in  or- 
der to  give  the  parties  time  to  agree,  it  is  not  necessary  that  a 
supplemental  order,  entered  after  the  parties  have  failed  to  agree, 
contain  a  finding  that  the  commission  has  viewed  the  premises. 

2.  Same — when  plan  adopted  by  commission  will  not  be  held 
unreasonable.  If  each  party  to  a  proceeding  by  one  railroad  com- 
pany for  leave  to  cross  the  tracks  of  another  railroad  company  at 
grade  submits  a  plan  for  the  proposed  elevation  and  grading  of 
the  tracks  to  be  crossed  and  introduces  testimony  tending  to  show 
that  each  plan  is  feasible,  an  order  of  the  Public  Utilities  Commis- 
sion adopting  substantially  the  plan  of  the  senior  railroad,  which 
is  within  the  range  of  the  testimony  as  to  what  will  be  a  feasible 
grade  and  is  supported  by  the  evidence,  cannot  be  said  to  be  un- 
reasonable or  contrary  to  law. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 

FoRDYCE,  HoLLiDAY  &  White,  and  Allen,  Humphrey 
&  Converse,  (J.  G.  Williams,  of  counsel,)  for  appellant. 

J.  L.  Flannigan,  and  M.  W.  Schaefer,  (Flannigan, 
Baxter  &  Hamlin,  and  Schaefer  and  Krueger,  of  coun- 
sel,) for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Appellee,  the  Alton  and  Southern  Railroad,  petitioned 
the  Public  Utilities  Commission  for  the  right  to  cross  the 
tracks  of  the  appellant,  the  Vandalia  Railroad  Company,  at 
grade.  Appellant  answered,  contesting  the  right  of  appel- 
lee to  a  grade  crossing,  and  upon  a  hearing  the  prayer  of 
appellee's  petition  was  granted  and  appellant  was  ordered 
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to  elevate  its  tracks  at  the  point  of  crossing  to  a  height  of 
two  feet  and  to  make  all  other  changes  reasonably  neces- 
sary to  permit  appellee  to  cross  its  tracks.  The  order  then 
provided :  "The  exact  character  of  these  changes,  together 
with  the  exact  amount  of  the  proposed  raise,  the  rate  of 
grade  of  the  approaches  to  the  crossing  of  the  Vandalia 
railroad,  and  the  distance  along  the  Vandalia  railroad  in 
which  the  raise  referred  to  should  be  effected,  to  be  deter- 
mined upon  by  agreement  between  the  Alton  and  South- 
ern and  the  Vandalia  railroad,  if  possible.  If  it  is  not 
possible  to  determine  these  matters  by  agreement,  then  they 
will  be  determined  by  the  commission  after  another  hear- 
ing." Appellant  appealed  from  that  order  to  the  circuit 
court  of  Sangamon  county,  where  a  judgment  was  entered 
affirming  the  decision  of  the  commission.  A  further  appeal 
was  perfected  to  this  court,  where  the  judgment  of  the  cir- 
cuit court  was  affirmed.  (Alton  and  Southern  Railroad 
V.  Vandalia  Railroad  Co,  268  111.  68. )  Thereafter,  appel- 
lant and  appellee  being  unable  to  agree  as  to  the  grade  at 
which  the  tracks  of  the  Vandalia  company  should  approach 
the  crossing,  appellee  filed  a  supplemental  petition  with  the 
Public  Utilities  Commission,  in  which  all  the  proceedings 
theretofore  taken  were  set  out.  It  was  also  alleged  that  at 
the  time  the  petition  was  filed  a  condemnation  proceeding 
was  pending  in  the  county  court  of  St.  Clair  county  to  de- 
termine the  damages  which  should  be  awarded  the  Vandalia 
company  on  account  of  the  crossing,  but  no  trial  could  be 
had  for  the  reason  that  the  county  court  held  that  it  could 
not  submit  to  the  jury  the  question  of  damages  until  the 
distances  which  the  grades  should  be  carried  back  from  the 
point  of  crossing  should  be  fixed.  The  petition  prayed  that 
the  commission  enter  an  order  fixing  the  distance  on  either 
side  of  the  proposed  crossing  required  to  raise  the  tracks 
of  the  Vandalia  company  in  order  to  make  the  crossing. 
Appellant  answered,  a  hearing  was  had,  and  an  order  was 
entered  by  the  commission  fixing  the  grade  required  to  raise 
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the  tracks  of  the  Vandalia  company  to  effect  the  crossing. 
From  this  order  appellant  appealed  to  the  circuit  court  of 
Sangamon  county,  where  a  judgment  was  entered  affirming 
the  decision  of  the  commission.  From  that  judgment  this 
appeal  has  been  perfected. 

Appellant  urges  as  grounds  for  reversal  that  the  com- 
mission was  without  jurisdiction  to  enter  the  order  because 
it  failed  to  view  the  ground  at  the  proposed  point  of  cross- 
ing and  the  proposed  grades  and  approaches ;  that  the  find- 
ing and  order  of  the  commission  are  not  supported  by  the 
evidence,  and  that  the  order  of  the  commission  deprives 
appellant  of  its  property  without  due  process  of  law  and 
without  just  compensation. 

This  proceeding  was  merely  supplemental  to  the  pro- 
ceeding had  under  the  original  petition  for  a  crossing  at 
grade.  The  matters  determined  could  have  been  determined 
under  the  original  petition.  The  commission  saw  fit  not  to 
determine  the  question  at  that  time  but  to  give  the  parties 
an  opportunity,  if  possible,  to  agree  upon  the  grades  neces- 
sary to  effect  the  crossing  under  the  order  upon  the  origi- 
nal petition.  Appellant  concedes  that  during  the  proceed- 
ings under  the  original  petition  the  commission  did  view  the 
premises  at  the  point  of  crossing.  There  is  no  finding  in 
the  order  entered  on  the  supplemental  petition  that  the  com- 
mission had  viewed  the  premises.  This  was  unnecessary. 
The  commission  complied  with  the  requirements  of  the 
statute  when  it  viewed  the  premises  under  the  original  peti- 
tion, and  there  was  no  necessity  for  any  further  or  addi- 
tional view. 

Appellee  submitted  a  proposal,  upon  the  hearing,  to  raise 
the  tracks  of  appellant  at  the  point  of  crossing  approxi- 
mately two  feet  and  fill  its  road-bed  so  that  it  would  be 
level  for  a  distance  of  200  feet  in  each  direction  from  the 
point  of  crossing  and  then  descend  eastward  approximately 
1600  feet  at  a  grade  of  .25  of  one  per  cent  and  descend 
westward  approximately  1000  feet  at  a  grade  of  .20  of  one 
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per  cent,  and  introduced  testimony  that  the  grade  proposed 
would  not  materially  affect  or  damage  the  appellant  or  ap- 
pellant's railroad.  Appellant  submitted  a  proposal  to  fill  its 
road-bed  so  that  it  would  be  level  for  a  distance  of  500  feet 
in  each  direction  from  the  point  of  crossing  and  then  de- 
scend eastward  approximately  1900  feet  at  a  grade  of  .25 
of  one  per  cent  and  descend  westward  approximately  7500 
feet  at  a  grade  of  .05  of  one  per  cent,  and  introduced  tes- 
timony in  support  of  the  feasibility  of  its  proposal.  The 
commission  by  its  order  provided  that  the  road-bed  should 
be  filled  so  that  it  would  be  level  for  a  distance  of  500  feet 
in  each  direction  from  the  point  of  crossing,  then  descend 
eastward  on  a  grade  of  .25  of  one  per  cent  for  approxi- 
mately 1600  feet  and  westward  on  a  grade  of  .10  of  one  per 
cent  for  a  distance  of  approximately  2900  feet.  It  will  thus 
be  seen  that  the  proposal  of  appellant  was  adopted  by  the 
commission  so  far  as  the  extent  of  level  track  on  each  side 
of  the  point  of  crossing  is  concerned  and  was  practically 
adopted  as  to  the  grade  and  extent  of  the  slope  to  the 
east.  It  was  only  appreciably  changed  on  the  slope  to  the 
west,  where  the  descent  was  made  in  one-half  the  space  sug- 
gested by  appellant  and  with  double  the  grade.  Appellant 
insists  that  there  is  no  evidence  whatever  to  support  this 
order,  for  the  reason  that  it  does  not  conform  to  the  proof 
of  either  appellant  or  appellee.  The  contention  is  without 
force.  Proof  was  offered  by  the  respective  parties  that 
each  of  the  plans  submitted  was  feasible.  The  plan  adopted 
by  the  commission  fell  within  the  range  of  the  testimony 
as  to  what  constituted  a  feasible  grade  and  is  supported 
by  the  evidence.  We  cannot  say  that  the  decision  of  the 
commission  was  unreasonable  or  contrary  to  law. 

In  Alton  and  Southern  Railroad  v.  Vandalia  Railroad 
Co.  supra,  we  held  that  the  decision  of  the  Public  Utilities 
Commission  in  granting  the  right  of  appellee  to  cross  the 
tracks  of  appellant  at  grade  was  not  the  taking  of  appel- 
lant's property  without  due  process  of  law,  as  the  property 
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of  appellant  could  not  be  taken  without  compensation.  Ap- 
pellant contends  that  in  this  case  the  lack  of  due  process 
arises  out  of  the  fact  that  the  commission  made  an  order 
without  any  evidence  on  which  to  base  it,  and  which  does 
not  leave  appellant,  the  senior  road,  as  nearly  as  possible  in 
the  same  condition  and  situation  as  it  was  before  the  cross- 
ing was  ordered.  As  we  have  pointed  out,  the  order  of 
the  commission  is  supported  by  the  evidence.  In  order  to 
effect  this  crossing  it  became  necessary  to  require  appellant 
to  raise  its  tracks  approximately  two  feet.  That  rendered 
it  impossible  to  leave  appellant  in  exactly  the  same  condition 
and  situation  as  it  was  before  the  crossing  was  established, 
and  we  are  of  the  opinion  that  under  the  order  and  deci- 
sion of  the  commission  appellant  is  left  as  nearly  as  pos- 
sible in  the  same  condition  and  situation  as  it  was  before. 
The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


Tut  Macierz  Polska  of  the  United  States  of  North 
America,  Defendant  in  Error,  vs.  K.  B.  Czarnecki, 
Plaintiff  in  Error. 

Opinion  filed  February  i6,  ipi6, 

1.  Appeals  and  errors — a  petition  and  affidavit  for  change  of 
venue  are  not  part  of  record  proper.  A  petition  for  a  change  of 
venue,  and  the  affidavit  in  support  thereof,  are  not  a  part  of  the 
record  proper  but  must  be  saved  by  the  bill  of  exceptions  or  sten- 
ographic report  of  the  trial,  and  unless  so  preserved  neither  the 
question  of  the  correctness  of  the  municipal  court's  ruling  on  the 
petition  nor  of  the  constitutionality  of  the  provision  of  the  Mu- 
nicipal Court  act  as  to  changes  of  venue  is  saved  for  review. 

2.  Same — when  an  assignment  of  error  questioning  validity  of 
statute  is  waived.  An  assignment  of  error  questioning  the  valid- 
ity of  the  provision  of  the  Municipal  Court  act  relating  to  the  fil- 
ing of  a  statement  of  claim  instead  of  a  declaration  as  at  common 
law  is  waived  in  the  Supreme  Court,  where  the  question  is  not 
referred  to  in  the  brief  and  argument  of  the  plaintiff  in  error. 
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Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Edward  A.  Dicker,  Judge,  presiding. 

John  M.  Hess,  and  Henry  J.  Gibbs,  for  plaintiff  in 
error. 

N.  L.  PioTROWSKi,  for  defendant  in^error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Defendant  in  error  recovered  judgment  against  plain- 
tiff in  error  in  a  fourth-class  case  brought  as  an  action  in 
tort  in  the  municipal  court  in  the  city  of  Chicago  Novem- 
ber 20,  1909,  for  $402.50  and  costs.  This  writ  of  error 
was  thereafter  sued  out  from  this  court,  returnable  to  the 
February  term,  1910.  Transcript  of  the  record  not  having 
been  filed  in  court  at  the  February  term,  191 1,  the  cause 
was  stricken  from  the  docket.  Thereafter,  June  10,  191 5, 
plaintiff  in  error  procured  and  filed  a  transcript  of  the  rec- 
ord in  this  court,  and  on  October  4,  191 5,  upon  his  motion 
the  cause  was  re-instated  and  re-docketed  in  this  court  and 
the  same  submitted  for  a  hearing.  The  cause  is  brought 
directly  to  this  court  on  the  ground  that  the  constitution- 
ality of  the  provisions  of  the  Municipal  Court  act  as  to 
changes  of  venue  is  involved. 

A  motion  for  change  of  venue  from  all  the  judges  of 
the  municipal  court  was  made  and  was  heard  before  Judge 
Olson,  chief  justice  of  that  court,  on  October  19,  1909,  and 
denied.  What  is  called  in  the  document  itself  a  "bill  of 
exceptions"  stating  this  fact  was  signed  by  Judge  Olson  as 
of  January  19, 1910.  After  the  motion  for  change  of  venue 
from  all  the  judges  of  the  municipal  court  had  been  denied 
a  trial  was  had  before  Judge  Edward  A.  Dicker  of  the  mu- 
nicipal court,  and  a  stenographic  report  was  prepared  and 
was  signed  by  Judge  Dicker  setting  out  the  proceedings  be- 
fore him.  The  constitutionality  of  the  change  of  venue 
statute  cannot  be  raised  in  this  court,  as  the  document 
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signed  by  Judge  Olson  does  not  properly  preserve  this  ques- 
tion so  that  we  can  decide  whether  a  change  of  venue  was 
rightly  denied  or  whether  the  change  of  venue  provision  of 
the  Municipal  Court  act  was  constitutional.  The  petition 
and  affidavit  for  change  of  venue  were  not  incorporated  in 
the  document  signed  by  Judge  Olson,  but  a  mere  recita- 
tion of  the  fact  that  such  a  petition  was  filed  and  passed 
on  by  him.  This  court  has  held  that  petitions  and  motions 
for  change  of  venue,  and  affidavits  in  support  of  the  same, 
can  only  be  made  a  part  of  the  record  by  being  incorporated 
into  the  bill  of  exceptions,  and  unless  so  preserved  they 
cannot  be  considered  by  the  reviewing  court  even  though 
the  clerk  of  the  trial  court  may  have  copied  them  into  his 
transcript  of  the  common  law  record.  (Schlump  v.  Rei- 
dersdorf,  28  111.  68;  Bedce  v.  People,  73  id.  320;  People 
V.  Bllsworth,  261  id.  275.)  Under  the  reasoning  in  those 
cases  we  could  not  consider  the  question  as  to  whether  this 
statute  was  constitutional  unless  we  had  before  us  a  prop- 
erly verified  petition  for  change  of  venue.  If  plaintiflf  in 
error  did  not  file  a  proper  petition,  correctly  verified,  he 
would  not  be  entitled  to  have  the  constitutionality  of  the 
question  considered  by  the  lower  court  or  by  this  court. 
The  petition  and  affidavit  for  change  of  venue  not  being 
preserved  in  this  record  as  required  by  law,  the  correctness 
of  the  ruling  of  the  trial  court  denying  such  petition  cannot 
be  passed  upon  by  this  court.  The  constitutionality  of  the 
change  of  venue  provision  of  said  act,  therefore,  cannot  be 
considered  by  this  court  on  this  record. 

By  his  twenty-fourth  assignment  of  error  plaintiff  in 
error  questions  the  constitutionality  of  the  provision  of  the 
Municipal  Court  act  permitting  the  filing  of  a  statement  of 
claim  or  the  filing  of  a  tort  claim  in  place  of  the  ordinary 
common  law  declaration.  The  question  raised  by  this  as- 
signment of  error  is  not  referred  to  in  the  brief  and  argu- 
ment of  plaintiflf  in  error,  and  it  is  therefore  waived  and 
need,  not  be  considered.    Sullivan  v.  Atchison,  Topeka  atid 
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Santa  Fe  Railway  Co.  262  111.  317;  Wctmore  v.  Henry, 
259  id.  80.  -^ 

No  other  constitutional  question,  or  any  other  question 
that  would  give  this  court  jurisdiction  on  direct  appeal,  was 
raised  by  the  assignments  of  error  argued  in  the  briefs. 
This  record  therefore  presents  no  question  for  decision 
which  gives  this  court  jurisdiction. 

The  cause  will  be  transferred  to  the  Appellate  Court  for 
the  First  District.  ^ausc  tramf erred. 


The  City  of  Chicago  et  al  Appellees,  vs.  The  Sanitary 
District  of  Chicago,  Appellant. 

Opinion  Hied  February  16,  ipi6. 

1.  Sanitary  districts — function  of  Sanitary  District  of  Chi- 
cago, The  function  of  the  Sanitary  District  of  Chicago  is  to  pro- 
vide a  channel  into  which  sewage  can  be  emptied  and  in  which  a 
flowage  can  be  maintained  sufficient  to  carry  such  sewage  away 
from  Lake  Michigan,  and  the  object  of  its  creation  is  accomplished 
by  providing  and  maintaining  a  channel  sufficient  to  carry  through 
it  the  drainage  emptied  into  it  by  the  municipalities  in  the  district. 

2.  Same — Sanitary  District  of  Chicago  does  not  have  control 
over  the  drainage  of  cities  in  the  district.  The  Sanitary  District  of 
Chicago  does,  not  have  control  over  the  drainage  and  sewer  sys- 
tems of  the  municipalities  of  the  district,  but  its  function  is  to 
provide  a  common  outlet  for  such  drainage  and  sewer  systems. 

3.  Eminent  domain — the  city  of  Chicago  may  condemn  right 
of  way  for  sewer  outlet  through  land  of  sanitary  district.  The  city 
of  Chicago  has  power  to  condemn  a  right  of  way  for  a  sewer  out- 
let through  a  narrow  strip  of  land  owned  by  the  Sanitary  District 
of  Chicago  on  the  bank  of  the  Chicago  river,  and  its  right  to  con- 
demn is  not  restricted  by  the  fact  that  the  condemnation  money 
is  to  be  furnished  by  a  private  corporation  under  an  ordinance  ob- 
ligating it  to  bear  the  expense  of  re-arrangement  of  a  portion  of 
the  sewer  system  of  the  city,  made  necessary  by  the  construction 
of  a  union  railroad  station  by  such  corporation. 

Appeal  from  the  Circuit  Court  of  Cook  county;   the 
Hon.  Thomas  Tayu)R,  Jr.,  Judge,  presiding. 
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Edmund  D.  Adcock,  and  P.  C.  Haley,  (W.  C.  Asay, 
and  Walter  T.  Stanton,  of  counsel,)  for  appellant. 

Richard  S.  Folsom,  Corporation  Counsel,  LoEsch, 
ScoriELD  &  LoEscH,  and  Frederick  Z.  Marx,  (Frank 
J.  LoESCH,  and  Charles  M.  Haft,  of  counsel,)  for  ap- 
pellees. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  by  the  Sanitary  District  of  Chicago 
froni  a  judgment  of  the  circuit  court  of  Cook  county  in  a 
condemnation  proceeding  instituted  by  the  city  of  Chicago 
against  appellant. 

The  city  of  Chicago,  pursuant  to  an  ordinance  adopted, 
sought  to  construct  an  intercepting  sewer  emptying  into  the 
south  branch  of  the  Chicago  river,  on  the  west  side,  about 
fourteen  feet  south  of  Washington  street.  This  sewer  was 
proposed  for  the  outlet  of  a  system  of  sewers  draining  a 
large  area.  Existing  sewers  emptying  into  the  river  at 
Madison,  Monroe  and  Adams  streets  were  to  be  discontin- 
ued and  the  sewage  diverted  into  the  proposed  intercepting 
sewer,  with  its  outlet  near  Washington  street.  The  Madi- 
son, Monroe  and  Adams  street  sewers  were  of  much  smaller 
capacity  than  the  proposed  sewer  and  afforded  outlets  for 
the  drainage  of  between  500  and  600  acres  in  area.  The 
new  sewer  was  designed  to  be  the  outlet  for  drainage  of 
approximately  1500  acres.  The  land  sought  to  be  con- 
demned is  twenty  feet  wide,  north  and  south,  through  a 
narrow  strip  of  land  belonging  to  appellant  along  the  west 
bank  of  the  south  branch  of  the  Chicago  river.  After  the 
organization  of  appellant  it  acquired  a  strip  of  land  extend- 
ing from  Washington  to  Madison  street  along  the  wxst 
bank  of  the  south  branch  of  the  Chicago  river,  approxi- 
mately sixty  feet  wide,  for  the  purpose  of  enlarging  the 
channel  of  the  river.    The  land  next  to  the  river  was  sub- 
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sequently  excavated  by  appellant,  widening  the  channel  to 
a  width  of  two  hundred  feet.  After  this  work  was  com- 
pleted there  was  left  of  the  land  acquired  by  appellant  a 
strip  extending  from  Washington  to  Madison  street  of  ir- 
regular width,  varying  from  about  twenty-three  feet  at  its 
widest  place  to  about  one-half  that  width  at  its  narrowest 
place.  At  the  place  where  it  is  proposed  to  locate  the  sewer 
in  question  appellant's  land  is  about  twelve  feet  in  v/idth. 
Next  to  the  river,  and  separating  the  land  from  the  river, 
appellant  has  constructed  a  concrete  wall  or  dock,  extend- 
ing from  Washington  to  Madison  street.  This  wall  is  six 
feet  wide  at  the  top,  about  thirteen  feet  wide  at  the  bot- 
tom, and  rests  on  piles  driven  deep  into  the  ground.  By 
condemnation  proceedings  the  city  of  Chicago  sought  to 
obtain  the  right  to  construct  a  twenty-foot  sewer  passing 
through  this  narrow  strip  of  land  and  emptying  into  the 
south  branch  of  the  Chicago  river.  Appellant  has  leased  to 
private  parties,  for  a  term  of  thirty-five  years,  its  strip  of 
land  between  Washington  and  Madison  streets.  The  lessee 
has  constructed  a  building  on  part  of  the  ground,  but,  as 
we  understand  it,  the  building  does  not  occupy  any  part  of 
the  land  sought  to  be  condemned.  The  purposes  for  which 
the  premises  were  authorized  to  be  used  by  the  lessee  were 
"only  for  manufacturing,  mercantile,  shipping,  storage  and 
dock  purposes  and  such  purposes  as  shall  be  incident  there- 
to." It  is  now  being  used  by  the  lessee  as  a  disposal  sta- 
tion for  city  refuse,  from  which  the  material  is  loaded  onto 
scows  in  the  river.  The  just  compensation  of  appellant  was 
assessed  at  $15,000,  and  it  is  not  claimed  by  appellant  that 
this  is  insufficient  for  the  land  taken  and  damaged  if  the 
city  had  the  right  to  condemn  the  property,  and  the  right 
of  the  city  to  do  this  is  the  principal  question  of  law  raised 
on  this  appeal. 

Appellant  contends  that  its  property  is  already  devoted 
to  a  public  use ;  that  there  is  no  express  power  given  appel- 
lee to  condemn  such  property,  and  the  court  was  therefore 
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without  jurisdiction  to  entertain  the  petition  for  condemna- 
tion. The  appellees  contend  that  section  2  of  the  Eminent 
Domain  act  confers  the  right  upon  it  to  condemn  the  prop- 
erty, and  further  contend  that  the  property  sought  to  be 
condemned  is  not  devoted  to  a  public  use  and  is  therefore 
subject  to  condemnation.  To  these  questions  the  principal 
portions  of  the  briefs  on  both  sides  are  devoted. 

The  situation  presented  is  unusual.  The  sanitary  dis- 
trict was  organized  mainly  to  solve  the  sanitary  and  sewage 
problems  of  the  city  of  Chicago  by  giving  it  an  outlet  for 
its  drainage  and  sewage  and  preventing  the  contamination 
of  the  waters  of  Lake  Michigan.  (People  v.  Nelson,  133 
111.  565.)  In  City  of  Chicago  v.  Green,  238  111.  258,  this 
court  said  the  Sanitary  District  act  was  passed  to  furnish 
a  common  outlet  for  the  sewage  of  the  incorporated  munici- 
palities in  the  district;  that  it  recognized  the  existence  of 
such  municipalities  and  did  not  curtail  their  powers  except 
in  the  one  matter  of  a  common  outlet  for  their  sewage  and 
drainage ;  that  the  act  was  not  intended  to  give  the  corpo- 
rate authorities  of  the  sanitary  district  control  pi  the  ordi- 
nary sewers  and  drains  within  its  boundaries.  In  Judge  v. 
Bergman,  258  111.  246,  it  was  said  the  installation  of  a  sys- 
tem of  sewers  connecting  with  the  houses  of  a  city  was  the 
province  of  the  city  and  not  within  the  powers  of  the  sani- 
tary district.  The  function  of  the  sanitary  district  was  to 
provide  a  channel  into  which  the  sewage  could  be  emptied 
and  maintain  a  flowage  that  would  carry  it  away  from  Lake 
Michigan.  That  corporation  was  not  intended  to  have  the 
power  to  determine  the  system  of  sewers  which  could  be 
adapted  for  the  purpose  of  carrying  sewage  into  the  chan- 
nel provided  by  it  for  that  purpose.  The  outlet  in  any  sys- 
tem of  sewers  designed  to  drain  a  large  area,  as  is  the  case 
here,  is  an  important  element  in  the  determination  of  the 
system.  The  object  for  which  the  sanitary  district  was  or- 
ganized is  accomplished  by  providing  and  maintaining  a 
channel  sufficient  to  carry  through  it  the  drainage  emptying 
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into  it  by  the  municipalities  in  the  district.  If  by  owning 
a  narrow  strip  of  land  along  the  banks  of  the  channel  the 
sanitary  district  can  prevent  sewer  connections  with  it  ex- 
cept at  such  places  as  it  may  consent  to,  it  could  indirectly 
in  a  measure  dictate  to  the  city  its  plan  of  sewer  systems. 
No  such  power  was  intended  to  be  given  by  the  Sanitary 
District  act.  In  view  of  the  purposes  for  which  the  sani- 
tary district  was  organized  or  created  and  the  powers  given 
its  corporate  authorities,  we  think  it  must  be  held,  whether 
given  express  power  to  do  so  or  not,  that  the  city  has  the 
power  to  condemn  the  land  of  the  sanitary  district,  or  any- 
one else,  for  the  purpose  of  emptying  its  sewage  into  the 
channel.  But  even  if  that  were  not  true,  the  land  sought 
to  be  condemned  is  not  devoted  to  the  necessities  of  the 
district  for  the  maintenance  of  its  channel,  and  under  the 
power  of  the  city  to  construct  and  maintain  sewers,  and  for 
that  purpose  to  exercise  the  right  of  eminent  domain,  we 
are  of  opinion  the  city  had  the  right  to  condemn  the  land 
in  question.  Lake  Shore  and  Michigan  Southern  Railway 
Co.  v.  Chicago  and  Western  Indiana  Railroad  Co.  97  111. 
506;  Chicago  and  Northwestern  Raihvay  Co.  v.  Chicago 
and  Evanston  Railroad  Co.  112  id.  589;  Chicago  West  Di- 
vision Raihvay  Co.  v.  Metropolitan  Elevated  Railroad  Co. 
152  id.  519;  Chicago  and  Mihvaukee  Electric  Railroad  Co. 
V.  Chicago  and  Northwestern  Raihvay  Co.  211  id.  352; 
Pittsburgh,  Ft.  Wayne  and  Chicago  Railway  Co.  v.  Sani- 
tary District,  218  id.  286;  City  of  Moline  v.  Greene,  252 
id.  475. 

It  is  also  contended  by  appellant  that  the  property  sought 
to  be  acquired  is  for  the  benefit  of  the  Chicago  Union  Sta- 
tion Company ;  that  the  city  is  acting  as  a  mere  volunteer, 
and  for  that  reason  the  proceeding  should  have  been  dis- 
missed. The  ordinance  of  the  city  of  Chicago  authorizing 
the  Union  Station  Company  to  construct  its  extensive  sta- 
tion and  depot  grounds  west  of  Canal  street,  granted  to  the 
Union  Station  Company  certain  sub-surface  rights.     The 
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ordinance  required  the  Union  Station  Company  to  pay  all 
costs,  charges  and  expenses  of  any  re-arrangement  or  re- 
construction of  the  city  drainage  affected  by  the  construc- 
tion of  the  station,  prescribed  by  the  commissioner  of  pub- 
lic works,  and  the  cost  of  acquiring  the  land  in  controversy 
is  being  paid  for,  pursuant  to  the  ordinance  and  agreement 
of  the  Union  Station  Company,  by  that  company.  It  is 
immaterial  to  the  appellant,  if  the  right  to  condemn  exists, 
where  the  money  comes  from  to  pay  the  just  compensation 
for  the  land  taken  and  damaged,  as  the  use  for  which  it  is 
sought  to  be  taken  is  a  public  use.  (Cfiicago,  Btirlingion 
and  Quincy  Railroad  Co.  v.  City  of  Napennlle,  169  111.  25 ; 
Summerfield  v.  City  of  Cfucago,  197  id.  270.)  Whether, 
also,  the  location  and  character  of  the  improvement  are 
"useful,  advantageous  or  desirous  for  municipal  purposes" 
is  a  question  for  determination  by  the  city,  subject,  only, 
to  review  by  a  court  where  there  is  an  abuse  of  power. 
Pittsburgh,  Ft,  Wayne  and  Chicago  Railway  Co,  v.  Sani- 
tary District,  supra;  Chicago,  Rock  Island  and  Pacific  Rail- 
road Co.  V.  Toivn  of  Lake,  71  111.  333 ;  Summerfield  v.  City 
of  Chicago,  supra. 

It  is  also  contended  that  the  discharge  of  the  sewage  at 
the  place  proposed  will  create  a  nuisance  and  cause  a  great 
danger  of  the  pollution  of  Lake  Michigan  in  times  of  flood. 
Upon  this  question  there  was  some  conflict  in  the  testimony, 
but  in  our  opinion  appellant's  contention  was  not  sustained 
by  the  weight  of  the  evidence. 

Without  extending  this  opinion  by  a  discussion  of  every 
possible  objection  raised  by  appellant,  it  is  sufficient  to  say 
we  are  of  opinion  there  was  no  error  in  the  proceedings  or 
in  the  judgment  of  the  circuit  court,  and  it  is  affirmed. 

Judgment  affirmed. 
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Edna  Snyder,  Appellant,  vs.  Edward  French  et  al. 
Appellees. 

Opinion  filed  February  i6,  ipi6. 

Statute  of  Frauds — when  oral  agreement  as  to  land  is  not 
enforcible  in  equity.  An  oral  agreement  by  a  childless  couple  with 
the  father  of  a  three-year-old  girl  to  take  the  girl  as  their  own, 
educate  and  support  her  and  leave  her  at  their  death  all  their 
property  will  not  be  enforced  in  equity,  as  against  a  plea  of  the 
Statute  of  Frauds,  where  there  is  nothing  in  the  complainant's  bill 
to  show  that  she  has  been  left  in  any  worse  position  by  reason  of 
the  default  than  she  would  have  been  in  had  she  continued  to  re- 
side with  her  father.  (Pond  v.  Sheean,  132  111.  312,  followed; 
Dalhy  v.  Maxfield,  244  id.  214,  and  Gladville  v.  McDole,  247  id. 
34,  distinguished.) 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 

Andrew  Nelson,  and  Graham  &  Graham,  for  ap- 
pellant. 

A.  G.  Murray,  Timothy  McGrath,  and  A.  T.  Rock, 
for  appellees. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Sangamon  county  sustaining  a  demurrer  to  complainant's 
bill  for  the  specific  performance  of  a  parol  contract  to  con- 
vey land,  alleged  to  have  been  made  by  James  Murphy,  de- 
ceased. The  devisees  under  the  will  of  said  James  Murphy 
were  made  parties  defendant  to  the  bill. 

The  bill  alleges  the  complainant,  Edna  Snyder,  is  the 
daughter  of  George  W.  Whiteside  and  Sarah  Whiteside, 
the  latter  a  sister  of  the  wife  of  James  Murphy,  deceased; 
that  complainant  was  bom  in  1885,  her  mother  dying  in 
1888;  that  James  Murphy  and  his  wife  were  childless,  and 
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feeling  the  want  of  affection,  society  and  devotion  of  a 
child,  entered  into  an  oral  agreement  with  the  father  of 
complainant  by  which  he  agreed  to  give  complainant  to 
Murphy  and  his  wife  as  their  own  child,  and  they  agreed 
to  train,  educate  and  love  complainant,  and  leave  her  as 
her  own,  at  their  death,  all  the  property,  real  and  personal, 
which  either  of  them  possessed  at  the  time  of  their  death. 
The  bill  alleges  that  immediately  after  the  making  of  this 
agreement,  in  1888,  complainant's  father  surrendered  her  to 
the  Murphys  and  that  they  took  her  as  a  member  of  their 
family  and  gave  her  the  name  of  Edna  Murphy,  by  which 
she  was  known  until  her  marriage  to  G.  H.  Snyder,  in  1906; 
that  the  Murphys  gave  their  friends  to  believe  complainant 
was  their  own  child  until  after  her  marriage,  and  that  com- 
plainant herself  believed,  until  she  was  over  eighteen  years 
old,  that  she  was  the  natural  child  of  the  Murphys,  and 
that  she  lived  continuously  in  their  home  as  their  child  from 
the  year  1888  until  she  was  married,  in  1906,  and  alleges 
that  up  to  the  death  of  Mary  Murphy,  in  191 1,  and  James 
Murphy,  in  191 3,  she  gave  to  each  of  them  the  services,  so- 
ciety, affection,  devotion  and  attention  of  a  daughter.  The 
bill  further  alleges  both  the  Murphys  died  childless;  that 
after  complainant's  marriage  she  made  long  visits  to  the 
Murphys  and  they  to  her  home,  and  that  in  all  things  she 
gave  to  them  the  full  benefit  of  a  dutiful  and  affectionate 
daughter;  that  neither  during  the  life  of  the  Murphys  nor 
at  their  death  did  complainant  receive  any  compensation  in 
money  or  property,  but  she  alleges  that  James  Murphy,  ig- 
noring the  rights  of  complainant,  either  because  of  unsound 
mind  or  fraudulently  against  the  rights  of  complainant,  left 
a  will  by  which  complainant  received  only  a  legacy  of  $100, 
while  the  substance  of  his  property  was  given  to  a  brother 
of  Mary  Murphy  and  to  a  brother  and  sister  of  the  testator. 
The  bill  alleges  James  Murphy  died  seized  of  eighty  acres 
of  land  in  Sangamon  county,  Illinois,  which  in  equity  and 
good  conscience  belongs  to  complainant,  and  asks  that  a  de- 
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cree  be  entered  finding  her  to  be  the  owner  of  the  land,  and 
for  general  relief. 

Respondents  demurred  to  the  bill,  assigning  as  grounds 
for  demurrer  ( i )  that  the  suit  seeks  to  enforce  an  oral  con- 
tract in  regard  to  an  interest  in  or  concerning  land  for  a 
longer  term  than  one  year;  (2)  that  the  suit  seeks  the  en- 
forcement of  an  oral  contract  in  regard  to  the  sale  or  con- 
veyance of  land;  (3)  that  the  suit  seeks  to  enforce  an  oral 
contract  in  regard  to  fastening  and  declaring  a  trust  upon 
land, — for  all  of  which  reasons  the  agreement  sought  to  be 
enforced  is  within  the  Statute  of  Frauds  and  unenforcible. 
The  demurrer  was  sustained  and  this  appeal  followed. 

Appellant  contends  that  the  agreement  between  her 
father  and  James  Murphy,  deceased,  being  completely  per- 
formed by  her  father  and  herself,  is  enforcible  in  equity 
notwithstanding  the  Statute  of  Frauds,  and  asks  that  the 
decree  of  the  circuit  court  sustaining  the  demurrer  and  dis- 
missing the  bill  for  want  of  equity  be  reversed  and  the 
cause  remanded  for  answer  by  defendants. 

The  case  of  Pond  v.  Slieean,  132  111.  312,  was  in  every 
essential  fact  precisely  the.  same  as  this  case,  and  it  was 
there  held  the  contract  was  not  enforcible  in  equity.  That 
case  cannot  be  distinguished  from  this  case.  Dicken  v.  Mc- 
Kinley,  163  111.  318,  and  other  cases,  followed  and  approved 
the  Pofid  case,  and  a  reversal  of  this  judgment  would  neces- 
sitate the  overruling  of  those  cases.  Dalby  v.  Maxfield,  244 
111.  214,  Gladville  v.  McDole,  247  id.  34,  and  other  deci- 
sions of  this  court  relied  upon  by  appellant,  are  easily  dis- 
tinguishable, upon  the  facts,  from  this  case.  In  those  cases 
the  court  refused  to  apply  the  Statute  of  Frauds  under  the 
facts,  and  held  that  to  do  so  would  make  the  statute  an  in- 
strument for  the  perpetration  of  a  fraud.  It  does  not  ap- 
pear that  any  such  result  follows  the  denial  of  the  relief  in 
this  case.  It  is  not  shown  by  the  bill  that  the  appellant's 
father's  circumstances  were  such  that  he  was  able  to  give 
complainant  comfortable  support  and  the  advantages  she  re- 
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ceived  while  living  with  the  Murphys.  So  far  as  the  bill 
discloses,  appellant's  condition  is  no  worse  than  it  would 
have  been  if  she  had  continued  to  live  with  her  father.  We 
know  of  no  case  in  this  State  where  the  Statute  of  Frauds 
has  been  relaxed  in  such  cases  as  this,  and  whatever  may 
have  been  decided  in  other  jurisdictions,  under  the  decisions 
in  this  State  the  decree  of  the  circuit  court  was  right,  and 
it  is  affirmed.  ^^^^^^  affirmed. 


Stki*hen  Cox  et  al  Appellees,  vs.  Ransom  Deverick 
et  al.  Appellants. 

Opinion  filed  February  i6,  ipi6, 

1.  Drainage — act  of  i88p,  relating  to  drains  built  by  mutual 
agreement,  docs  not  abridge  common  law  easement.  At  common 
law  the  owner  of  the  dominant  heritage  has  a  right  to  have  the 
surface  waters  flow  from  his  land  over  the  lands  of  the  servient 
heritage  as  they  would  naturally  flow,  and  the  act  of  1889,  relat- 
ing to  drains  constructed  by  mutual  agreement,  was  not  intended 
to  restrict  the  rights  of  drainage  as  they  existed  at  common  law 
but  to  enlarge  them. 

2.  Same — act  of  1889  applies  though  drain  was  constructed  in 
a  swale.  The  act  of  1889,  which  prohibits  the  closing  up  or  ob- 
struction of  a  drain  which  has  been  constructed  through  lands  by 
the  mutual  license,  consent  or  agreement  of  the  owners,  applies 
although  the  drain  is  constructed  in  a  swale. 

3.  Same — act  of  i88p  makes  right  of  drainage  permanent  one. 
The  intention  of  the  act  of  1889,  relating  to  drains  constructed  by 
mutual  consent  or  agreement  of  the  land  owners,  was  to  make  the 
right  to  the  unobstructed  flow  of  water  through  the  ditch  a  per- 
manent one,  passing  with  the  land  as  an  incident  of  ownership. 

4.  Same — ozvner  is  not  necessarily  obliged  to  bear  all  expense 
of  keeping  his  portion  of  a  ditch  unobstructed.  The  distribution 
of  the  expense  of  keeping  clear  and  free  from  obstructions  a  drain 
constructed  through  several  tracts  of  land  by  the  mutual  consent 
or  agreement  of  the  owners  must  depend  upon  the  facts  of  each 
particular  case,  and  it  is  not  necessarily  just  or  equitable  to  re- 
quire each  owner  to  bear  the  expense  of  keeping  free  from  ob- 
structions the  portion  of  the  drain  on  his  own  land. 
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Appeal  from  the  Circuit  Court  of  Jasper  county;   the 
Hon.  Thomas  M.  Jett,  Judge,  presiding. 

Davidson  &  Fithian,  and  Fithian  &  Kasserman,  for 
appellants. 

IsLEY,  Jack  &  Isley,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court  : 
Appellees,  Stephen  Cox  and  his  children,  filed  their  bill 
in  the  circuit  court  of  Jasper  county  for  a  mandatory  in- 
junction commanding  the  appellants,  Ransom  Deverick  and 
Otto  Crandall,  to  remove  a  dam  or  obstruction  alleged  to 
have  been  placed  by  them  in  a  common  water-course  or 
ditch.  The  bill  alleges  that  the  appellees  are  the  owners 
of  eighty  acres  of  land  north  of  and  adjoining  forty  acres 
owned  by  appellant  Deverick  and  in  the  possession  of  ap- 
pellant Crandall  as  tenant ;  that  beginning  at  the  north  side 
of  appellees'  land  and  extending  south  to  and  across  Dever- 
ick's  land  there  is  a  natural  swale,  through  which  water 
has  always  passed  from  the  lands  of  appellees  across  those 
of  appellant  Deverick  and  thence  east  to  a  slough  near  the 
southeast  corner  of  the  section  in  which  the  lands  of  ap- 
pellees and  appellant  Deverick  are  situated;  that  the  said 
swale  was  many  years  ago  improved  by  the  owners  of  the 
lands  through  which  it  runs  digging  a  ditch  along  the  same 
from  the  north  side  of  the  lands  of  appellees  south  across 
the  lands  of  appellant  Deverick  and  thence  east  to  the 
slough;  that  said  ditch  was  made  more  than  thirty  years 
ago  and  at  least  five  years  prior  to  1889;  that  on  Sep- 
tember 5,  1913,  appellants  erected  a  dam  across  said  ditch 
at  the  south  line  of  appellees'  land  so  as  to  prevent  the 
proper  flow  of  water  therein,  and  that  the  damages  occa- 
sioned thereby  are  continuous  and  recurring  and  not  sus- 
ceptible of  reparation  in  an  action  at  law.  The  answer  de- 
nies the  existence  of  the  swale  alleged  in  the  bill,  or  that 
there  is  or  ever  was  an  artificial  ditch  as  alleged,  or  that 
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appellants  have  erected  any  dam  in  such  ditch.  The  mat- 
ter came  on  for  hearing  before  the  court  and  the  temporary 
injunction  theretofore  issued  was  made  perpetual.  This 
appeal  followed. 

The  principal  contention  made  is  that  the  decree  is  not 
supported  by  the  evidence. 

The  lands  of  appellees  and  appellants  are  located  in 
section  8  of  township  7,  north,  range  14,  west,  in  Jasper 
county,  appellees  owning  the  northeast  quarter  of  the  south- 
west quarter  and  the  southeast  quarter  of  the  northwest 
quarter  of  the  section,  and  appellants  owning  the  southeast 
quarter  of  the  southwest  quarter  of  the  section.  The  evi- 
dence on  the  part  of  appellees  tends  to  prove  that  before 
this  land  was  improved  this  part  of  section  8,  and  the  north 
part  of  section  17  adjoining  it  on  the  south,  was  flat,  level 
land;  that  there  was  a  natural  swale  extending  north  and 
south  through  about  the  center  of  the  lands  now  owned  by 
appellees  and  appellants,  with  a  fall  from  the  north  line  of 
appellees'  land  to  the  south  line  of  appellants'  land  (a  dis- 
tance of  three-fourths  of  a  mile)  of  about  five  feet;  that 
the  swale  then  turned  to  the  east  and  extended  along  and 
south  of  the  section  line  between  sections  8  and  17  to  a 
point  at  or  near  the  southeast  corner  of  said  section  8, 
where  it  joined  a  natural  water-course  which  conducted  the 
waters  finally  into  the  Embarras  river;  that  some  time  be- 
tween the  years  1871  and  1874  the  owner  of  the  lands  now 
owned  by  appellees,  together  with  the  owners  of  the  other 
lands  through  which  the  swale  extended,  completed  an  ar- 
tificial ditch,  beginning  at  the  north  side  of  appellees'  lands 
and  extending  thence  south  through  those  lands  and  the 
lands  of  appellants  and  then  east  to  a  point  at  or  near  the 
southeast  corner  of  the  section;  that  this  ditch  was  made 
by  plowing  a  furrow  with  a  two- foot  plow  for  the  purpose 
of  facilitating  the  flow  of  the  water;  that  the  ditch  was 
constructed  along  the  lowest  line  of  the  swale  and  in  the 
center  thereof;   that  at  various  times  since  its  construction 
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the  ditch  has  been  repaired  and  cleaned  out  by  the  vari- 
ous owners  of  the  lands  through  which  it  extends;  that 
in  1893  a  number  of  those  who  were  interested  in  main- 
taining the  ditch  and  keeping  it  free  from  obstructions  com- 
bined their  efforts  and  cleaned  the  ditch  out  thoroughly 
across  the  lands  of  appellees  and  the  land  now  owned  by 
Deverick;  that  one  Layman,  who  owned  the  land  in  sec- 
tion 17  immediately  south  of  the  lands  of  appellant  Dever- 
ick, objected  to  them  going  upon  his  lands  to  clean  out  the 
ditch,  for  the  reason  that  one  Calvert,  who  owned  land  be- 
tween Layman's  land  and  the  outlet  of  the  ditch,  refused 
to  allow  them  to  go  upon  his  land  for  the  purpose  of  clean- 
ing out  the  ditch ;  that  Layman  thereafter,  during  the  same 
year,  cleaned  out  the  ditch  across  his  land^  and  it  appears 
that  for  at  least  forty  years  there  has  been  an  artificial  ditch 
through  the  land  owned  at  that  time  by  Calvert;  that  in 
191 3  appellants  cleaned  out  the  ditch  across  their  lands  up 
to  a  point  within  four  or  five  rods  of  the  line  between  the 
kinds  of  appellants  and  the  lands  of  appellees;  that  above 
that  point  appellants  filled  in  the  ditch ;  that  along  the  line 
between  the  lands  of  appellees  and  the  lands  of  appellants 
there  is  a  ridge,  referred  to  by  the  witnesses  as  a  fence- 
row,  composed  of  earth,  which  ridge  is,  according  to  the 
testimony,  approximately  twelve  inches  above  the  surface 
of  the  surrounding  land ;  that  the  ditch  along  this  swale  or 
depression  extended  through  this  ridge  or  fence-row ;  that 
appellants,  in  filling  up  the  ditch,  built  the  dam  to  the  height 
of  the  ridge  or  fence-row  and  approximately  twelve  feet 
square,  constructing  it  of  such  material  as  to  make  a  per- 
manent obstruction  and  one  which  could  be  removed  only 
with  difficulty ;  that  by  reason  of  this  obstruction  the  lands 
of  appellees  had  been  overflowed,  because  the  water  was 
thereby  prevented  from  flowing  ofif  appellees*  lands  through 
the  usual  outlet. 

A  surveyor,  who  had  formerly  been  county  surveyor  of 
Jasper  county,  testified  that  he  had  gone  over  this  ground 
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and  taken  levels  along  the  line  of  this  ditch ;  that  the  ditch 
is  located  in  the  center  of  a  natural  swale ;  that  the  ground 
slopes  up  from  the  sides  of  the  ditch  and  it  is  the  natural 
course  for  the  water  to  take  in  flowing  from  the  lands  of 
appellees ;  that  from  the  north  line  of  the  lands  owned  by 
appellees  to  the  end  of  this  ditch  at  or  near  the  southeast 
corner  of  said  section  8  there  is  a  fall  of  10.40  feet  on  the 
natural  surface  of  the  ground,  and  a  fall  of  12.30  feet 
from  the  natural  surface  of  the  ground  at  appellees*  north 
line  to  the  bottom  of  the  ditch  at  the  section  corner. 

The  testimony  on  the  part  of  appellants  is  somewhat 
conflicting.  Some  of  the  witnesses  testified  that  the  natural 
flow  of  water  was  not  south  from  the  lands  of  appellees 
over  the  lands  of  appellants,  but  was  to  the  west  to  another 
slough  or  branch  located  about  twenty-eight  rods  west  of 
the  west  line  of  appellees'  lands,  or  to  the  east  to  the  pub- 
lic highway  extending  north  and  south  along  the  east  side 
of  section  8.  Some  stated  that  there  had  never  been  any 
artificial  ditch  across  the  lands  of  appellants  until  the  one 
constructed  there  by  appellants  in  191 3,  while  others  tes- 
tified to  the  existence  of  a  ditch  there  prior  to  this  time, 
one  of  the  witnesses  testifying  to  practically  the  same  facts 
related  by  the  witnesses  for  appellees  as  to  the  cleaning  out 
of  the  ditch  through  the  lands  of  appellees  and  the  lands 
of  appellants  in  1893  ^^^  ^o  the  stopping  of  the  work  at 
the  Layman  farm. 

The  proof  clearly  preponderates  in  favor  of  appellees  as 
to  the  existence  of  a  swale  from  the  north  side  of  their 
lands  to  the  south  line  of  the  lands  of  appellants  and  thence 
east  to  a  point  at  or  near  the  section  corner  and  thence 
southeast  to  the  Embarras  river,  and  to  the  fact  that  prior 
to  1874  an  artificial  ditch  was  made  and  completed  along 
the  center  line  of  this  swale  for  the  purpose  of  facilitating 
the  flow  of  the  water,  and  that  this  ditch  has  been  repaired 
and  cleaned  out  periodically  by  the  parties  interested  up 
until  the  present  time. 
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Appellants  insist  that  it  is  uncertain  whether  appellees 
are  seeking  to  recover  upon  the  theory  that  appellants  have 
obstructed  a  natural  water-course,  or  upon  the  ground  that 
they  have  violated  the  provisions  of  an  act  passed  in  1889 
legalizing  drains  theretofore  or  thereafter  constructed  by 
mutual  license,  consent  or  agreement.  (Kurd's  Stat.  1913, 
p.  981.)  Section  i  of  the  said  act  of  1889  is  as  follows: 
"Whenever  any  ditch  or  drain,  either  open  or  covered,  has 
been  heretofore  or  shall  be  hereafter  constructed  by  mutual 
license,  consent  or  agreement  of  the  owner  or  owners  of 
adjoining  or  adjacent  lands,  either  separately  or  jointly,  so 
as  to  make  a  continuous  line  upon,  over  or  across  the  lands 
of  said  several  owners,  or  where  the  owner  or  owners  of 
adjoining  or  adjacent  lands  shall  hereafter  by  mutual  li- 
cense, consent  or  agreement,  be  permitted  to  connect  a  drain 
with  another  already  so  constructed,  or  where  the  owner  or 
owners  of  the  lower  lands  has  heretofore  or  shall  hereafter 
connect  a  drain  to  a  drain  constructed  by  the  owner  or 
owners  of  the  upper  lands,  then  such  drains  shall  be  held 
to  be  a  drain  for  the  mutual  benefit  of  all  the  lands  so  in- 
terested therein."  Section  3  of  the  act  provides  that  when- 
ever drains  have  been  constructed  in  accordance  with  the 
act,  none  of  the  parties  interested  shall,  without  the  con- 
sent of  all  the  others,  fill  up  the  same  or  in  any  manner 
interfere  with  it  so  as  to  obstruct  the  flow  of  water.  It  is 
clear  that  the  bill  was  filed  upon  the  theory  that  appellees 
are  entitled  to  the  benefit  of  the  provisions  of  this  act.  It 
is  immaterial  whether  or  not  the  ditch  here  involved  was 
constructed  along  the  line  of  a  natural  water-course.  It  is 
none  the  less  such  a  ditch  as  is  contemplated  by  this  act. 
The  proof  shows  that  this  land  is  a  flat  prairie.  While  the 
swale  described  by  the  witnesses  constitutes  a  natural  out- 
let, the  construction  of  the  ditch  facilitates  the  flow  of  the 
water  in  times  of  freshets,  and  is  as  much  for  the  benefit 
of  the  lands  which  it  thus  assists  in  draining  as  if  it  had 
not  been  constructed  along  the  line  of  a  natural  swale. 
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This  statute  does  not  restrict  or  abridge  the  rights  of  drain- 
age as  they  existed  at  common  law  but  its  purpose  is  to 
enlarge  those  rights.  (Wilson  v.  Bondurani,  142  III.  645; 
Wessels  v.  Colebank,  174  id.  618;  Ribordy  v.  Murray,  177 
id.  134.)  By  the  common  law  the  owner  of  the  dominant 
heritage  has  a  right  to  have  the  surface  waters  flow  from 
his  land  over  the  lands  of  the  servient  heritage  as  they 
would  naturally  flow,  and  as  this  statute  is  intended  to  en- 
large those  rights  of  drainage,  it  would  seem  that  it  was 
the  intention  of  the  legislature  that  in  cases  where' the  own- 
ers of  such  lands  have  constructed  a  ditch  through  their 
several  tracts  to  carry  off  the  water,  the  right  to  main- 
tain the  same  and  to  have  the  water  flow  through  it  unob- 
structed should  be  a  permanent  one  and  pass  with  the  land 
as  an  incident  of  ownership.     Wessels  v.  Colebank ,  supra. 

Appellants  in  effect  admit  that  the  dam  complained  of 
was  placed  across  a  natural  outlet,  as  they  concede  that  if 
the  court  should  find  that  it  was  constructed  any  higher 
than  the  natural  surface  of  the  ground  it  should  be  removed 
to  that  extent.  As  has  been  stated,  the  proof  not  only 
shows  this  dam  to  have  been  placed  in  a  natural  swale,  but 
also  shows  it  to  have  been  placed  in  a  ditch  which  had  been 
constructed  more  than  forty  years  ago  by  mutual  license 
of  the  owners  of  the  adjoining  lands  through  which  it 
passed  and  has  since  been  kept  in  repair  and  maintained  by 
such  owners,  thus  bringing  it  clearly  within  the  provisions 
of  the  act  of  1889. 

The  decree  of  the  court  restraining  the  appellants  from 
further  filling  or  obstructing  the  ditch,  from  continuing  to 
maintain  the  dam  or  obstruction  placed  by  them  in  the  ditdi 
so  as  to  prevent  the  usual  flow  of  water  therein,  and  from 
hindering  or  preventing  the  appellees  from  going  upon  the 
land  of  appellants  to  remove  such  obstructions  as  may  arise, 
and  in  ordering  that  appellees  are  entitled  to  have  the  water- 
way in  question  kept  open  as  it  was  originally  opened  for 
the  purpose  of  carrying  water  that  comes  upon  the  land  of 
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appellants  through  the  waterway  and  that  it  shall  not  be 
obstructed,  that  the  free  passage  of  water  therein  shall  not 
be  interfered  with  on  the  part  of  appellants,  that  any  em- 
bankment placed  in  said  waterway  shall  be  removed  by  ap- 
pellants within  twenty  days,  and  that  a  mandatory  injunc- 
tion should  issue  as  directed,  was  proper  and  was  warranted 
by  the  law  and  the  evidence. 

Appellants  complain,  however,  that  that  part  of  the  de- 
cree commanding  them  to  keep  the  ditch  free  of  obstruc- 
tions as  it  was  prior  to  the  erection  of  the  dam  in  question 
was  improper  and  erroneous.  This  ditch  was  constructed 
and  is  maintained  for  the  benefit  of  the  lands  which  it 
drains.  It  is  not  necessarily  an  equitable  division  of  the 
burden  of  maintaining  such  a  ditch  once  it  has  been  con- 
structed and  keeping  the  same  free  from  obstructions,  to 
impose  upon  the  several  owners  the  obligation  of  maintain- 
ing and  keeping  in  repair  that  portion  of  the  ditch  extend- 
ing throu^  their  premises.  If  one  be  the  owner  of  the 
ser^aent  estate  the  ditch  may  be  constructed  partially  for 
the  benefit  of  his  lands  and  partially  for  the  benefit  of  the 
dominant  estate,  or  it  may  be  constructed  solely  for  the 
benefit  of  the  dominant  estate.  The  distribution  of  the  bur- 
den of  maintaining  the  ditch  must  necessarily  be  governed 
by  the  facts  in  each  particular  case.  It  does  not  appear 
from  the  proofs  in  this  case  that  it  would  be  equitable  to 
require  appellants  to  maintain  that  portion  of  the  ditch  ex- 
tending through  their  premises.  Indeed,  that  question  was 
not  an  issue. 

The  decree  will  be  modified  by  striking  therefrom  the 
following  words :  "and  that  they,  the  said  defendants,  may 
be  commanded  to  keep  said  ditch  free  of  obstructions  as  it 
was  prior  to  the  erection  of  said  obstruction,"  and  as  so 
modified  the  decree  of  the  circuit  court  is  affirmed. 

Decree  modified  and  affirmed. 
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VV.  M.  GouDY  et  al.  Appellants,  vs,  E.  V.  Mayberry  et  al 

Appellees. 

Opinion  Hied  February  i6,  ipi6, 

1.  Costs — no  liability  for  costs  exists  unless  created  by  stat- 
ute. There  is  no  liability  for  costs  unless  it  is  created  by  statute, 
and  statutes  authorizing  the  allowance  and  recovery  of  costs  are 
penal  in  their  nature  and  are  strictly  construed. 

2.  Drainage — what  condition  as  to  costs  is  not  contemplated 
by  Levee  act.  The  Levee  act  does  not  contemplate  that  the  origi- 
nal petitioners  shall  be  charged  with  all  costs  of  the  proceeding 
until  it  is  finally  determined  whether  the  district  has  been  legally 
organized/ as  the  provisions  for  costs  contained  in  sections  5,  lo 
and  44  of  said  act  apply  only  to  specified  conditions  and  indicate 
that  the  legislature  did  not  intend  the  petitioners  to  be  liable  for 
costs  in  other  cases. 

3.  SA^s.^^-'petitioners  are  not  liable  for  costs  and  expenses  in- 
curred after  void  order  of  organisation.  It  was  not  intended  by 
the  Levee  act  to  charge  the  original  petitioners  with  costs  and  ex- 
penses incurred  by  the  commissioners  after  the  entry  by  the  county 
court  of  a  void  order  organizing  the  district,  but  they  are  liable 
for  the  costs  and  expenses  incurred  up  to  the  time  such  void  order 
was  entered. 

4.  Same — void  order  organising  drainage  district  is  a  nullity. 
If  the  petition  for  organizing  a  levee  drainage  district  is  not  suf- 
ficient the  county  court  is  without  jurisdiction  to  enter  an  order 
organizing  the  district,  and  such  order  being  void  is  a  nullity,  and 
may  be  ignored  or  disregarded  by  any  person  not  estopped  in  some 
way  or  precluded  by  his  own  act  from  disregarding  it. 

Appeal  from  the  County  Court  of  Wayne  county ;  the 
Hon.  A.  D.  Webb,  Judge,  presiding. 

Thomas  H.  Creighton,  for  appellants. 

Richard  L.  Boggs,  and  Mills  &  Forth,  (Carroll  C. 
BoGGS,  of  counsel,)  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judginent  of  the  county  court 

of  Wayne  county  dismissing  a  petition  for  the  organization 

of  the  Wayne  City  Drainage  District,  in  that  county,  and 
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refusing  to  allow  certain  costs,  cliarges  and  fees  in  favor  of 
appellants,  W.  M.  Goudy,  T.  J.  Hilliard  and  J.  E.  Bond, 
who  had  theretofore  been  named  by  the  county  court  as 
commissioners  of  said  district. 

A  somewhat  full  history  of  the  attempted  organization 
and  subsequent  proceedings  concerning  said  Wayne  City 
Drainage  District  is  necessary  in  order  to  reach  a  correct 
conclusion  as  to  the  costs  and  charges  here  involved.  In 
June,  191 1,  a  petition  signed  by  seventy-seven  land  owners 
was  filed  in  said  county  court  praying  for  the  organization 
of  the  Wayne  City  Drainage  District  and  the  appointment 
of  commissioners  thereunder.  A  hearing  was  had  on  this 
petition  the  following  month,  the  county  court  holding,  over 
the  objection  of  a  number  of  the  land  owners  and  the  at- 
tempted withdrawal  of  twenty-three  petitioners,  that  the 
district  was  legally  organized,  and  thereafter  the  court  ap- 
pointed appellants  as  commissioners  for  said  district.  Some 
thirty-four  of  the  land  owners  involved  objected  to  the  or- 
ganization of  the  district  on  the  groimd  that  it  was  illegal. 
Thereafter  the  commissioners  employed  an  engineer  and 
prepared  plans  for  the  drainage  district.  About  two  years 
after  their  appointment  they  made  a  report  recommending 
a  certain  plan  or  scheme  which  was  quite  different  from  the 
original  one  proposed.  Over  objections  and  exceptions  of 
many  land  owners  the  court  thereafter  entered  an  order  ap- 
proving the  report  and  declaring  the  district  duly  organ- 
ized. Some  thirty-four  land  owners  then  sued  out  a  writ 
of  error  from  this  court  to  review  the  order  of  the  county 
court  declaring  the  district  duly  organized.  On  the  hear- 
ing in  this  court,  (Wayne  City  Drainage  District  v.  Boggs, 
262  III.  338,)  the  judgment  was  reversed  and  the  cause 
remanded  on  the  ground  that  the  petition  was  not  sufficient 
to  confer  jurisdiction  upon  the  county  court,  this  court 
stating  that  "the  petition  must  be  dismissed  at  the  cost  of 
the  petitioners."  In  June,  191 5,  the  mandate  of  this  court 
reversing  the  judgment  was  filed  in  the  county  court  of 
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Wayne  county  and  notice  was  served  upon  all  the  seventy- 
seven  original  petitioners  for  the  organization  of  such  dis- 
trict, including  the  appellees  herein,  that  appellants,  Goudy, 
Hilliard  and  Bond,  who  had  theretofore  been  appointed  by 
the  court  as  commissioners  of  said  district,  would  present 
their  accounts  for  costs  and  expenses  in  the  proceedings 
and  litigation  for  the  organization  of  the  district  in  the 
amount  of  $6370.13  and  ask  judgment  for  that  amount 
against  the  petitioners.  The  county  court  refused  to  en- 
ter an  order  allowing  such  costs  and  expenses  in  favor  of 
Goudy,  Hilliard  and  Bond,  and  this  appeal  is  to  test  the 
question  whether  the  said  appellants  were  entitled  to  have 
said  costs  and  expenses  incurred  by  them  in  the  proceed- 
ing and  litigation  for  the  organization  of  the  district  al- 
lowed against  the  original  petitioners. 

Counsel  for  appellees  concede  that  the  original  petition- 
ers should  be  taxed  with  the  costs  of  the  proceedings  up  to 
the  time  the  county  court  entered  the  order,  in  July,  191 1, 
declaring  the  petition  sufficient  to  organize  the  district,  but 
contend  that  none  of  the  costs  incurred  thereafter  by  appel- 
lants can  be  charged  against  the  original  petitioners.  The 
record  is  not  clear  as  to  just  what  costs  were  incurred  be- 
fore said  order  of  July,  191 1,  and  what  have  been  incurred 
since,  but  it  is  apparent  from  the  record,  in  the  light  of  the 
statements  in  the  briefs,  that  most,  if  not  all,  of  the  costs 
here  in  dispute  were  incurred  since  the  entry  of  that  order. 
Approximately,  as  we  gather  from  the  record,  these  costs 
asked  by  appellants  are  $1071.26  for  the  services  of  an  en- 
gineer in  preparing  plans  for  the  district;  approximately 
$1875  for  services  and  personal  expenses  of  the  three  ap- 
pellants; $1200  for  attorneys'  fees,  and  something  over 
$800  for  money  spent  for  day  labor  of  men  employed  to 
help  lay  out  the  work  for  the  proposed  district.  In  addi- 
tion to  this  there  were  various  court  and  other  costs  that 
are  not  itemized,  so  that  we  cannot  find  the  exact  amount, 
but  enough  has  been  stated  above  to  indicate  the  nature 
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of  the  greater  part  of  the  costs,  charges  and  expenses  in 
dispute. 

Counsel  on  each  side  argue  as  to  the  equity  of  allowing 
the  costs,  counsel  for  appellants  contending  that  in  equity 
and  good  conscience,  as  they  were  not  volunteers  but  were 
appointed  by  the  county  court  to  take  charge  of  this  work 
and  in  good  faith  incurred  the  expenses  for  engineer,  labor- 
ers, attorney's  fees  and  their  own  personal  expenses,  those 
who  petitioned  to  have  the  district  organized  should  be 
charged  with  these  expenses,  and  not  these  men,  who  were 
acting,  under  the  law,  as  their  agents.  Cotmsel  for  appel- 
lees, on  the  other  hand,  contend  that,  assuming  this  question 
should  be  settled  on  the  ground  of  equity  and  good  faith, 
appellees  should  not  be  charged  with  these  expenses  in  favor 
of  appellants,  as  the  latter  knew,  at  the  time  of  their  ap- 
pointment, that  twenty-three  of  the  original  petitioners  had 
attempted  to  withdraw  from  the  petition  and  that  the  court 
permitted  six  to  withdraw  and  refused  to  allow  the  request 
of  the  other  seventeen  because  their  application  was  made 
too  late ;  that  the  appellants  knew  at  that  time,  by  an  order 
entered  of  record  in  the  county  court,  that  a  large  majority 
of  the  land  owners  in  the  proposed  district  were  opposed  to 
the  organization  and  that  the  trial  court  was  forcing  the 
organization  of  the  district  against  the  wishes  of  the  major- 
ity, and  that  appellants  well  knew  that  these  land  owners 
were  going  to  oppose  the  organization  of  the  district  to  the 
end,  and  should  not  have  taken  twenty-three  months  to  re- 
port their  plans  and  should  not  have  obligated  themselves 
to  large  expense  before  the  question  of  the  legal  organiza- 
tion of  the  district  could  be  decided  in  this  court;  that  be- 
fore incurring  such  expense  appellants  should  have  had  the 
legality  of  said  district  tested  in  the  highest  court.  None 
of  these  arguments  or  suggestions  of  counsel  can  have  any 
weight  in  deciding  this  question,  except  in  so  far  as  they 
help  to  give  the  proper  construction,  on  this  question  of 


Digitized  by 


Google 


58  GouDY  V.  Maybehry.  [272  111. 

costs,  to  the  various  provisions  of  the  Levee  act,  under 
which  this  district  was  attempted  to  be  organized. 

At  common  law  costs  were  unknown.  Their  allowance 
and  recovery  rest  entirely  upon  statutory  provisions,  and  no 
liability  for  costs  exists  in  the  absence  of  statutory  authori- 
zation. (7  R.  C.  L.  781;  II  Cyc.  267;  5  Ency.  of  PL 
&  Pr.  no.)  Judgments  for  costs  resting  on  statutes  cannot 
be  awarded  unless  they  have  been  authorized  in  this  State 
by  the  legislature.  (Dobler  v.  Village  of  Warren,  174  111. 
92 ;  Smith  v.  McLaughlin,  yy  id.  596.)  Under  the  authori- 
ties in  this  State  even  a  court  of  chancery  has  no  general 
power  to  award  costs  unless  authorized  by  statute.  {Met- 
ropolitan Life  Ins.  Co.  v.  Kinsley,  269  111.  529.)  Unless 
the  statute  clearly  gives  the  authority  to  tax  costs  they  will 
not  be  allowed,  as  such  statutes  are  penal  in  their  nature 
and  have  always  been  strictly  construed.  Gchrke  v.  Gehrke, 
190  111.  166,  and  cases  cited. 

Section  5  of  the  Levee  act,  among  other  things,  pro- 
vides: **If  the  court,  after  hearing  any  and  all  competent 
evidence,  that  may  be  offered  before  it  for  and  against  the 
said  petition,  shall  find  the  same  has  not  been  signed  as 
hereinbefore  required,  the  said  petition  shall  be  dismissed  at 
the  cost  of  the  petitioners;  but  if  the  court  shall  find  that 
the  petition  has  been  signed,  as  heretofore  provided,  the 
court  shall  so  find,  and  such  finding  shall  be  conclusive  upon 
the  land  owners  of  such  district  that  they  have  assented  to 
and  accepted  the  provisions  of  this  act ;  and  if  it  shall  fur- 
ther appear  to  the  court  that  the  proposed  drain  or  drains, 
ditch  or  ditches,  levee  or  other  works,  is  or  are  necessary 
or  will  be  useful  for  the  drainage  of  the  lands  proposed  to 
be  drained  thereby,  for  agricultural,  sanitary  or  mining  pur- 
poses, the  court  shall  so  find,  and  appoint  three  competent 
persons  as  commissioners.  *  *  *  if  the  court  shall  find 
against  the  petitioners,  the  petition  shall  be  dismissed  at  the 
cost  of  the  petitioners."  Section  10  reads:  'If  the  com- 
missioners shall  find  that  such  costs,  expenses  and  damages 
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are  more  than  equal  to  the  benefits  which  may  inure  to 
the  lands  in  general  of  said  district,  by  reason  of  the  pro- 
posed work,  they  shall  so  report,  and  the  proceedings  shall 
be  dismissed  at  the  cost  of  the  petitioners."  (Kurd's  Stat. 
1913,  pp.  922,  924.)  No  other  section  of  the  statute  refers 
directly  to  the  question  of  costs  as  here  involved.  Until 
191 3  section  44  of  the  Levee  act  provided  for  the  abandon- 
ment of  a  part  of  the  work  or  the  entire  work  under  cer- 
tain conditions,  and  also  made  provision  for  the  payment 
of  costs  up  to  the  entry  of  such  an  order.  (Bissell  v.  Ed- 
wards  River  Drainage  District,  259  111.  594.)  In  191 3  this 
section  was  radically  amended.  We  find,  however,  no  pro- 
visions in  any  of  the  various  sections  of  the  Levee  act,  as 
originally  enacted  or  as  since  amended,  that  throw  any  posi- 
tive light  on  the  question  of  costs  as  here  involved,  except 
in  so  far  as  sections  5  and  10  herein  quoted  may  be  consid- 
ered to  do  so. 

It  is  argued  that  the  legislature  certainly  never  intended 
the  drainage  commissioners  to  be  personally  responsible  for 
preparing  the  plans  and  specifications,  when  the  legality  of 
the  organization  of  the  district  could  not  be  contested  until 
after  such  plans  had  been  prepared  and  reported  to  the 
court.  It  would  serve  no  useful  purpose  to  refer  in  detail 
to  the  various  provisions  of  the  Levee  act,  as  originally 
passed  or  as  amended,  under  which  the  legality  of  a  drain- 
age district  could  be  contested.  It  is  apparent  from  the 
fact  that  the  legislature  in  1907  amended  section  16  of  said 
Levee  act  so  that  "the  legal  existence  of  said  district  shall 
not  be  attacked  in  any  collateral  proceeding,  or  any  assess- 
ment of  benefits,  or  damages,  in  any  manner  except  by  quo 
warranto  at  any  time  after  the  entry  of  such  order  organiz- 
ing such  districts,''  (Laws  of  1907,  p.  277,)  and  dropped 
this  amendment  at  the  next  session,  that  the  legislature 
clearly  intended  by  the  present  law  that  the  organization  of 
the  district  could  be  attacked  in  other  than  quo  warranto 
proceedings.    The  legislature,  in  section  5  quoted  above,  has 
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provided  how  costs  should  be  taxed  against  the  petitioners 
when  the  petition  has  not  been  signed  properly  or  is  faulty 
for  any  other  reason,  and  by  section  lo  has  provided  spe- 
cifically that  the  original  petitioners  shall  be  charged  with 
the  costs  of  the  proceedings  when  the  commissioners  shall 
find  that  the  costs,  expenses  and  damages  will  more  than 
equal  the  benefits,  and  has  provided,  imder  section  44  as 
originally  enacted  and  as  now  amended,  as  to  the  costs, 
under  certain  conditions,  when  the  work  is  abandoned,  but 
has  not  specifically  provided  for  a  situation  such  as  here 
presents  itself. 

Counsel  for  appellants  argues  that  the  legislature  must 
have  intended  that  the  original  petitioners  should  be  charged 
with  all  costs  of  the  proceedings  until  it  is  finally  decided 
whether  the  district  was  legally  organized.  We  do  not  so 
construe  the  statute.  It  has  specifically  provided  for  the 
payment  of  costs  under  certain  conditions.  Manifestly,  it 
had  those  conditions  particularly  in  mind  in  drafting  the 
law  which  we  have  referred  to,  and  we  can  see  no  reason 
to  argue  that  it  intended  to  have  any  of  those  conditions 
cover  such  a  state  of  aflfairs  as  is  here  presented. 

In  Merkle  Drainage  District  v.  Hathaway,  260  111.  186, 
it  was  held,  because  the  trial  court  failed  to  enter  the  order 
required  by  statute,  that  the  court  lost  jurisdiction  of  the 
cause  and  any  subsequent  orders  were  not  binding.  Coun- 
sel for  appellees  argue  that  under  that  decision  the  costs 
that  accrued  in  that  case  up  to  the  date  of  the  finding  of  the 
Supreme  Court  could  not  be  collected  from  anyone.  How- 
ever that  may  be,  it  can  readily  be  seen  that  situations  may 
arise  under  the  Levee  act  where  proceedings  will  have  to 
be  abandoned  because  of  failure  to  comply  with  the  law  and 
yet  the  original  petitioners  not  be  responsible  for  the  costs 
earned  and  accrued  at  the  time  the  proceedings  must  be 
held  to  be  abandoned.  Obviously,  it  was  not  the  intention 
of  the  legislature  to  require  the  original  petitioners  to  pay 
the  costs  of  the  proceedings  except  in  those  cases  specifically 
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provided  for  by  the  statute.  In  our  judgment  the  legisla- 
ture intended  that  the  original  petitioners  be  charged  with 
the  costs  only  under  the  conditions  and  limitations  named  in 
the  act.  The  statute,  in  providing  for  the  entering  of  an 
order  by  the  county  court  that  the  district  was  legally  organ- 
ized, assumed  that  such  an  order  would  be  valid  and  bind- 
ing and  only  intended  that  the  petitioners  should  be  charged 
with  the  costs  that  were  incurred  up  to  that  time  if  the 
district  was  not  legally  organized. 

Counsel  for  appellants  has  urged  with  much  earnestness 
that  this  proceeding  has  shown  that  such  a  construction  of 
the  statute  is  most  unreasonable  and  unfair  to  one  appointed 
drainage  commissioner  under  an  apparently  valid,  but  actu- 
ally void,  order  of  court,  while  counsel  for  appellees  have 
urged  with  equal  earnestness  that  it  would  be  most  unrea- 
sonable and  unfair  to  charge  the  original  petitioners  with 
thousands  of  dollars  of  expenses  accrued  after  the  entering 
of  a  void  order,  which  they  had  always  insisted  was  void. 
We  do  not  deem  it  necessary  to  enter  into  a  discussion  of 
either  of  those  questions.  Our  duty  is  only  to  construe  the 
statute  as  we  find  it,  and  under  the  settled  rules  of  law  we 
can  reach  no  other  conclusion  but  that  the  legislature,  under 
the  Levee  act,  did  not  intend  to  charge  the  original  petition- 
ers with  such  expenses  and  costs  as  are  here  in  question, 
earned  and  accruing  after  the  entering  of  a  void  order  by 
the  county  court. 

Drainage  districts  are  creatures  of  the  statute.  In  their 
organization  every  fact  essential  to  the  jurisdiction  must 
affirmatively  appear  from  the  record.  ( Wayne  City  Drain- 
age District  v.  Boggs,  supra;  Aldridge  v.  Clear  Creek 
Drainage  District,  253  111.  251 ;  Drummer  Creek  Drainage 
District  v.  Roth,  244  id.  68.)  To  legally  organize  a  drain- 
age district  all  the  conditions  of  the  statute  as  to  its  organi- 
zation must  be  complied  with.  When  this  case  was  here  on 
the  writ  of  error  this  court  held  that  the  original  petition 
did  not  comply  with  the  statute  and  the  county  court  was 
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therefore  without  authority  to  enter  an  order  organizing  the 
district  or  to  appoint  appellants  as  commissioners.  A  judg- 
ment of  a  court  entered  without  jurisdiction  is  a  nullity  and 
may  be  called  in  question  by  any  person  at  any  time,  with- 
out resorting  to  an  appeal  or  writ  of  error  to  reverse  it. 
The  judgment,  being  void,  may  be  ignored  or  disregarded 
by  any  person  not  estopped  in  some  way  or  precluded  by 
his  own  act  from  disregarding  it.  Aldridge  v.  Mattheivs, 
257  111.  202. 

What  we  have  already  said  we  think  sufficiently  answers 
the  argument  of  counsel  for  appellants  that  those  appellees 
who  signed  the  original  petition  praying  for  the  organiza- 
tion of  this  district  are  now  estopped  to  deny  the  authority 
of  the  county  court  to  appoint  appellants  drainage  commis- 
sioners and  to  tax  costs  against  such  original  petitioners,  as 
prayed  by  appellants.  As  we  have  seen,  appellees  always 
insisted  that  the  original  order  holding  the  original  petition 
sufficient  was  void,  and  they  have  done  nothing  since  to 
estop  them  from  so  contending. 

Whatever  costs  and  expenses  were  earned  and  accrued 
up  to  and  including  the  time  of  entering  the  order  by  the 
county  court  on  July  19,  191 1,  holding  that  the  original 
petition  was  sufficient  to  organize  the  district,  must  be 
charged  to  the  original  petitioners.  They  are  not  liable  for 
any  charges  or  costs  accruing  thereafter.  If  the  Levee  act 
as  now  worded  may  lead,  in  matters  of  this  kind,  to  unjust 
and  inequitable  results  the  remedy  is  with  the  legislature. 
The  county  court,  on  receipt  of  the  mandate  of  this  court, 
could  do  nothing  but  enter  the  order  as  it  did. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 


Digitized  by 


Google 


fit '18.]  The  People  v.  Ross.  63 

The  PEOPI.E  ex  rel  Thomas  J.  Dale,  County  .Collector, 
Appellee,  vs.  Walter  L.  Ross,  Receiver,  Appellant. 

Opinion  Hied  February  i6,  ipi6, 

1.  Taxes — certifying  rate  is  not  certifying  amount  required  for 
road  and  bridge  purposes.  The  requirement  of  section  56  of  the 
Roads  and  Bridges  act  of  1913  that  the  highway  commissioners 
shall  certify  the  amount  required  for  road  and  bridge  purposes  at 
their  meeting  on  the  first  Tuesday  in  September  is  not  satisfied 
by  a  certificate  of  the  rate  per  cent  on  each  $100  valuation  of  the 
property  of  the  township. 

2.  Same — amounts  required  by  village  for  fuel  and  light  should 
be  stated  separately.  The  amounts  required  by  a  village  for  fuel 
and  light  should  be  stated  separately  and  not  in  a  lump  sum  for 
the  two  purposes. 

Appeal  from  the  County  Court  of  Vermilion  county; 
the  Hon.  Lawrence  T.  Allen,  Judge,  presiding. 

H.  M.  Steely,  C.  E.  Pope,  and  H.  F.  Driemeyer, 
(Charles  A.  Schmettau,  of  counsel,)  for  appellant. 

John  H.  Levvman,  State's  Attorney,  (R.  W.  Fisk,  of 
counsel,)  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Vermilion  county  ordering  a  sale  of  the  property  of 
appellant  for  road  and  bridge  taxes  of  the  town  of  Love 
and  for  the  taxes  of  the  village  of  Ridge  Farm. 

The  objection  to  the  road  and  bridge  taxes  of  the  town 
of  Love  is,  that  the  commissioners  of  highways,  at  their 
meeting  on  the  first  Tuesday  in  September,  did  not  deter- 
mine or  certify  to  the  board  of  supervisors  the  amount  nec- 
essary to  be  raised  for  the  proper  construction,  maintenance 
and  repair  of  roads  and  bridges,  but  did  determine  upon 
and  certify  a  levy  of  sixty-one  cents  on  each  $100  valuation 
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of  the  property  in  the  township.  This  was  not  a  compli- 
ance with  the  statute,  which  requires  the  amount,  and  not 
the  tax  rate,  to  be  determined  and  certified  at  the  meeting 
on  the  first  Tuesday  in  September.  (People  v.  Illinois  Cetp- 
tral  Railroad  Co.  270  111.  485 ;  People  v.  New  York  Cen- 
tral Railroad  Co.  271  id.  231.)  This  objection  should  have 
been  sustained. 

The  total  amount  of  the  tax  levied  by  the  village  of 
Ridge  Farm  for  the  fiscal  year  1914  was  $3900,  and  in- 
cluded in  this  was  the  item  "for  the  purpose  of  defraying 
the  expense  of  fuel  and  light  in  the  sum  of  $2300."  Ap- 
pellant objected  to  this  item  and  paid  the  proportion  of  the 
village  tax  represented  by  the  balance  of  the  tax  levy.  The 
objection  to  this  item  is  that  it  embraces  more  than  one  pur- 
pose and  that  the  purposes  embraced  within  the  item  are 
not  stated  separately  and  in  detail,  and  the  ordinance  does 
not  afford  the  appellant  an  opportunity  to  determine  what 
amounts  were  intended  to  be  levied  for  either  of  the  pur- 
poses embraced  in  the  item.  Section  i  of  article  8  of  the 
Cities  and  Villages  act  (Kurd's  Stat.  191 3,  p.  283,)  pro- 
vides that  the  board  of  trustees  of  villages  shall  each  year 
ascertain  the  total  amount  of  appropriations  for  all  corpo- 
rate purposes,  and  "by  an  ordinance  specifying  in  detail  the 
purposes  for  which  such  appropriations  are  made  and  the 
simi  or  amount  appropriated  for  each  purpose  respectively," 
levy  the  amount  so  ascertained  upon  all  the  taxable  prop- 
erty within  the  village.  This  statute  contemplates  that  each 
purpose  for  which  money  is  levied  shall  be  set  out  sepa- 
rately and  in  detail  in  the  tax  levy  ordinance.  It  cannot 
be  successfully  contended  that  a  levy  for  fuel  for  the  vil- 
lage for  one  year  and  a  levy  for  light  for  the  village  for 
one  year  are  not  for  separate  and  distinct  purposes,  and 
this  provision  of  the  statute  requires  that  these  purposes 
should  be  set  out  separately.  This  was  an  improper  item 
to  be  incorporated  in  the  tax  levy  ordinance,  and  the  objec- 
tion to  it  should  have  been  sustained. 
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The  judgment  of  the  county  court  is  reversed  and  the 
cause  remanded,  with  directions  to  sustain  the  objections 
to  the  road  and  bridge  taxes  of  the  town  of  Love  and  to 
the  taxes  of  the  village  of  Ridge  Farm. 

Reversed  and  remanded,  with  directions. 


The  People  ex  rel.  J.  Quinn  Charlton,  County  Collector, 
Appellee,  vs.  John  H.  Ward,  Appellant. 

Opinion  Hied  February  i6,  ipi6, 

1.  Judgments  and  decrees — when  a  recital  that  order  was  en- 
tered at  certain  term  is  surplusage.  If  it  appears  from  the  record 
that  a  judgment  confinning  a  special  assessment  was  entered  on 
one  of  the  judicial  days  of  the  April  term,  a  recital  in  the  order 
that  it  was  entered  at  the  January  terra  may  be  treated  as  sur- 
plusage in  a  subsequent  proceeding  for  judgment  and  order  of 
sale  for  the  delinquent  special  assessment. 

2.  Same — finding  of  court  that  due  notice  has  been  given  can 
not  be  contradicted  by  stipulation  in  a  collateral  proceeding,  A 
finding  by  the  court  in  a  proceeding  to  confirm  a  special  assess- 
ment that  due  notice  had  been  given  cannot  be  contradicted,  on 
application  for  judgment  and  order  of  sale  for  the  delinquent  as- 
sessment, by  a  stipulation  that  the  defective  certificate  of  publi- 
cation found  in  the  record  was  the  only  evidence  offered  in  the 
confirmation  proceeding  to  show  publication  of  the  notice. 

3.  Evidence — effect  where  a  party  offers  copies  of  files  as  the 
record  of  a  proceeding.  On  application  for  judgment  and  order 
of  sale  for  a  delinquent  special  assessment,  an  objector  who  offers 
in  evidence  as  the  record  of  the  special  assessment  proceeding  cer- 
tain exhibits,  consisting  of  copies  of  the  files,  cannot  take  advan- 
tage of  the  fact  that  the  clerk  of  the  court  in  which  the  assessment 
proceeding  was  had  neglected  to  transcribe  the  files  in  the  regular 
record  book. 

Appeal  from  the  County  Court  of  Perry  county;   the 
Hon.  Louis  R.  Kei^W,  Judge,  presiding. 

George  W.  Dowell,  for  appellant. 


M.  C.  Cook,  for  appellee. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court  : 

The  county  collector  of  Perry  county  made  application 
to  the  county  court  of  that  county,  at  the  June  term  there- 
of, 191 5,  for  judgment  against  certain  lands  of  appellant 
returned  as  delinquent  for  failure  to  pay  the  first  install- 
ment of  a  special  assessment  levied  in  a  proceeding  under 
the  Local  Improvement  act  to  pave  certain  streets  in  the 
city  of  DuQuoin,  in  said  county.  Appellant  filed  objections 
to  this  application,  which  were  overruled,  and  judgment  was 
entered  against  the  lands  as  prayed.  From  that  judgment 
this  appeal  was  taken. 

From  the  record  it  appears  that  in  February,  191 3,  pro- 
ceedings were  instituted  by  the  city  authorities  of  DuQuoin, 
by  filing  a  petition  and  assessment  roll  in  the  city  court  of 
that  city,  for  levying  a  special  assessment  in  paving  district 
No.  3,  and  an  order  was  entered  fixing  March  13  as  the 
day  for  final  hearing  on  the  petition;  that  due  notice  of 
the  time  and  place  of  this  hearing  was  given  as  required 
by  law  and  several  property  owners  appeared  and  filed  ob- 
jections. No  hearing  was  had  on  the  objections  that  day, 
but  the  court  entered  judgment  against  the  property  of 
those  who  had  not  appeared  and  filed  objections  and  con- 
tinued the  cause  as  to  those  who  had.  Thereafter  the  as- 
sessment roll  was  re-cast,  and  on  April  28,  191 3,  a  modified 
assessment  roll  was  presented  to  the  court,  and  no  objec- 
tions being  filed  to  the  same  a  default  was  taken  against 
all  of  the  property  owners  named  in  the  roll  as  re-cast  and 
the  court  approved  and  confirmed  the  assessment.  A  con- 
tract was  then  let  for  the  construction  of  the  improvement, 
and  such  further  proceedings  were  had  that  on  August  24, 
19 1 4,  on  proper  notice,  an  order  was  entered  approving  the 
action  of  the  board  of  local  improvements  finding  that  the 
improvement  had  been  completed  according  to  the  contract. 

Counsel  for  appellant  argues  that  it  appears  upon  the 
face  of  the  record  that  the  court  had  no  jurisdiction  to  en- 
ter the  order  confirming  the  assessment  roll  on  April  28, 
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1913,  as  that  order  is  entitled  as  of  the  January  term  of 
that  court  and  recites  that  it  was  entered  on  one  of  the 
regular  days  of  the  January  term  of  said  court,  while  the 
rules  of  court  in  evidence  show  that  the  terms  of  the  city 
court  of  DuQuoin  commence  on  the  second  Mondays  of 
January,  April,  July  and  October  of  each  year;  that  it 
otherwise  appears  from  the  record  that  the  April  term  was 
duly  convened  on  April  14,  1913;  that  the  hearing  on  the 
objections  to  the  assessment  roll  was  set  for  March  28, 
191 3,  and  that  the  presiding  judge  of  that  court,  finding 
he  would  be  unable  to  attend,  telegraphed  the  clerk  of  the 
court,  on  March  25,  "Enter  order  adjourning  court  to  April 
seventh;"  that  the  record  of  proceedings  further  shows 
that  March  26,  191 3,  a  recess  was  declared  until  April  7, 
191 3,  and  that  on  said  last  mentioned  date  court  convened 
and  a  recess  was  taken  to  April  28,  19 13,  and  that  on  said 
last  mentioned  date  court  adjourned  until  court  in  course. 
It  was  stipulated  on  the  hearing  of  the  objections  that  **the 
28th  day  of  April,  191 3,  was  one  of  the  regular  judicial 
days  of  said  city  court,  at  which  time  the  court  was  then 
in  session." 

Section  11  of  the  City  Court  act  (Kurd's  Stat  19 13, 
p.  720,)  provides  that  the  same  rules  as  to  the  adjournment 
of  court  on  the  non-attendance  of  a  judge  shall  obtain  as 
are  provided  by  law  in  regard  to  circuit  courts,  and  that  city 
courts  shall  have  the  same  power  as  to  adjournments  as  the 
circuit  courts.  Section  18  of  the  Circuit  Court  act  (Kurd's 
Stat.  1913,  p.  691,)  provides:  "The^ circuit  courts  of  the 
several  counties  of  this  State,  *  *  *  when  lawfully  in 
session,  may  adjourn  from  day  to  day,  or  to  any  day  not 
beyond  the  first  day  of  the  next  term  of  the  court."  Con- 
struing these  two  sections  of  the  statute  together,  it  is  clear 
that  the  city  court  had  no  power  to  prolong  the  January 
term  of  court  beyond  the  first  day  of  the  April  term  of 
that  court,  and  its  attempt  to  do  so  was  void.  Section  21 
of  the  Circuit  Court  act  provides  that  "all  causes  and  pro- 
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ceedings  pending  and  undisposed  of  in  any  of  said  courts 
at  the  end  of  a  term  shall  stand  continued  till  the  next  term 
of  the  court."  The  record  showing  that  said  order  of  con- 
firmation was  duly  entered  on  one  of  the  judicial  days  of 
the  April  term,  1913,  at  which  time  court  was  then  in  ses- 
sion, any  recital  in  the  order  that  it  was  made  as  of  the 
January  term  must  be  held  as  surplusage.  The  judgment 
was  erroneous,  but  had  an  appeal  been  taken  from  said 
judgment  or  order  of  confirmation  as  made,  the  reviewing 
court,  at  the  most,  could  only  reverse  the  judgment  and  re- 
mand the  cause,  with  directions  to  enter  a  proper  judgment 
as  of  the  April  term.  The  trial  court's  ruling  on  this  hear- 
ing as  to  this  point  was  therefore  correct. 

Appellant  further  contends  that  the  certificate  of  publi- 
cation found  in  the  record  as  to  the  time  and  place  of  the 
hearing  of  the  final  confirmation  is  defective,  and  that  as  it 
was  stipulated  on  this  hearing,  as  to  this  certificate,  that 
it  "was  the  only  evidence  offered  in  the  city  court  of  the 
publication  of  the  notice,"  the  finding  of  the  court  in  the 
confirmation  order  that  due  notice  had  been  given  as  re- 
quired by  law  is  not  binding  in  this  proceeding.  Conced- 
ing that  the  certificate  in  question  is  defective,  the  finding 
of  the  court  in  the  confirmation  order  that  due  notice  had 
been  given  cannot  be  contradicted  by  a  stipulation  of  facts 
in  this  collateral  proceeding.  In  discussing  the  question 
here  involved  this  court,  in  Harris  v.  Lester,  80  111.  307, 
said  (p.  314)  :  "The  record  of  a  court  can  never  be  con- 
tradicted, varied  or  explained  by  evidence  beyond  or  out- 
side of  the  record  itself.  Any  other  rule  would  be  most 
disastrous  in  its  results.  A  judicial  record  contains  evidence 
of  its  own  validity,  and  should  testimony  dehors  the  record 
itself  be  admitted  to  contradict  or  vary  its  recitals  it  would 
•render  such  records  of  no  avail,  and  definitive  sentences 
would  afford  but  slight  protection  to  the  rights  of  parties 
once  solemnly  adjudicated.  Hence  all  records  must  be  tried 
and  construed  by  themselves."    This  case  has  been  repeat- 
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ediy  cited  with  approval  by  this  court  on  this  point  and  the 
rule  there  laid  down  has  never  been  departed  from.  The 
rule  has  always  been,  in  this  jurisdiction,  that  where  a  de- 
cree or  judgment  order  is  attacked  in  a  collateral  proceeding 
and  the  court  in  said  decree  or  order  found  that  the  parties 
were  duly  notified,  such  finding,  like  any  other  judicial  de- 
termination, cannot  be  contradicted,  varied  or  explained  by 
parol  or  other  evidence  beyond  or  outside  of  the  record  it- 
self. (Hertig  v.  People,  159  111.  237;  Dickey  v.  People, 
160  id.  633 ;  Casey  v.  People,  165  id.  49 ;  Young  v.  People, 
171  id.  299;  Illinois  Central  Railroad  Co.  v.  People,  189 
id.  119;  People  v.  Illinois  Ce^ttral  Railroad  Co.  213  id. 
367;  Stack  V.  People,  217  id.  220;  Spring  Creek  Drainage 
District  v.  Highzvay  Comrs.  238  id.  521.)  In  some  of  these 
cases  last  cited  the  evidence  admitted  or  offered  showed  that 
the  certificate  of  publication  was  faulty  and  that  it  was  the 
only  evidence  the  court  heard  as  to  the  publication  of  notice, 
but  the  court  refused  to  depart  from  the  rule  laid  down  in 
Harris  v.  Lester,  supra,  and  allow  the  record  itself  to  be 
contradicted  by  evidence  outside  the  record.  The  stipula- 
tion of  counsel  on  the  trial  below  as  to  this  certificate  of 
publication  is  evidence  dehors  the  record  as  to  the  original 
confirmation  order  and  cannot  be  considered  for  the  pur- 
pose of  contradicting  the  findings  in  that  order. 

Appellant  further  argues  that  the  order  or  decree  of 
confirmation  was  not  signed  by  the  judge  of  the  city  court 
and  that  there  was  no  proper  record  made  by  the  clerk  of 
the  proceedings,  the  same  not  having  been  transcribed  upon 
the  permanent  records  of  the  court  but  simply  placed  in  the 
assessment  record,  as  the  clerk  certified,  and  that  therefore 
such  order  and  decree  had  no  force  or  effect.  Appellant 
offered  in  evidence  what  purported  to  be  certain  records  of 
the  city  court  of  DuQuoin,  and,  among  others,  the  record 
of  August  24,  19 14.  These  were  offered  in  the  shape  of 
eleven  exhibits,  and  are  followed  by  the  certificate  of  the 
clerk  of  said  city  court  that  they  "are  a  full,  complete  and 
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perfect  copy  of  the  files  which  have  been  placed  in  my  as- 
sessment record  pertaining  to  and  forming  a  part  of  the 
record  of  the  proceedings  and  which  have  not  been  tran- 
scribed tipon  the  permanent  records  of  said  city  court,  in  a 
ceitain  cause  heretofore  pending  in  the  city  court  of  the 
city  of  DuQuoin,  Illinois,  wherein  the  city  of  DuQuoin  was 
the  petitioner  and  property  owners  were  the  defendants,  for 
special  assessment  for  paving  purposes,  as  the  same  appear 
from  .the  files  of  said  cause  now  remaining  in  my  office." 
Whatever  the  reason,  whether  from  neglect  or  otherwise,  it 
seems  that  these  records  were  not  written  up  or  transcribed 
in  permanent  form  in  the  regular  record  books  required  by 
law  to  be  kept  for  that  purpose,  at  the  time  of  this  hearing. 
If  it  is  true  that  the  records  of  the  clerk's  office  simply  con- 
sist of  loose  files  not  entered  in  proper  books,  we  do  not 
think  that  question  can  be  taken  advantage  of  by  appellant. 
These  records  were  offered  by  him  as  records  in  this  pro- 
ceeding. We  are  bound  to  consider  the  contents  and  sub- 
stance of  the  records  as  offered  and  cannot  here  consider 
the  question  of  the  failure  to  transcribe  them  in  the  regu- 
lar record  book.  From  the  language  and  substance  of  the 
records  they  seem  to  have  been  correct,  and  there  could  be 
no  question  of  their  being  so  had  they  been  taken  from  the 
regular  bound  books  required  by  law  to  be  kept  for  that 
purpose.  The  order  of  confirmation,  if  it  had  been  prop- 
erly entered  on  the  docket  of  the  judge  holding  said  court 
and  properly  transcribed  in  the  records  of  the  clerk,  would 
not  require  the  signature  of  the  judge.  If  the  clerk  of  the 
court  has  been  derelict  in  transcribing  his  records  there  is 
ample  remedy  provided  by  law  to  compel  the  proper  per- 
formance of  his  duty. 

We  find  no  reversible  error  in  this  record.     The  judg- 
ment of  the  county  court  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Marie  A.  Fellows-Kimbrough,  Defendant  in  Error,  vs. 
The  Chicago  City  Railway  Company,  Plaintiff  in 
Error. 

Opinion  filed  February  i6,  ipi6, 

1.  Evidence — an  expert  cannot  give  opinion  as  to  future  con- 
sequences that  are  mere  possibilities,  A  physician  testifying  in  a 
personal  injury  case,  who  admits  that  he  was  mistaken  when  he 
testified  four  years  before,  in  a  former  trial,  that  the  lump  in  the 
plaintiff's  breast  was  a  cancer,  should  not  be  allowed  to  testify 
that  the  lump  might  remain  dormant  for  several  years  and  then 
become  a  cancer,  as  such  statement  is  an  opinion  on  a  mere  pos- 
sibility and  is  not  admissible. 

2.  Same — when  expert  cannot  give  opinion  that  plaintiff's  in- 
jury and  condition  are  the  result  of  the  accident.  If  there  is  a 
conflict  in  the  evidence  as  to  whether  the  plaintiff's  alleged  injury 
and  physical  condition  at  the  time  of  the  trial  are  the  result  of  the 
accident,  it  is  error  to  permit  a  physician  to  give  his  opinion  that 
such  injury  and  condition  resulted  from  the  accident. 

3.  Same — when  physician  may  testify  that  malady  was  the  re- 
sult of  original  injury.  If  there  is  no  dispute  as  to  the  manner 
and  cause  of  the  plaintiff's  injury  and  no  dispute  that  there  was 
an  injury  sustained  by  reason  of  the  acts  of  which  complaint  is 
made,  a  physician  may  testify  that  a  malady  with  which  the  plain- 
tiff is  afflicted  at*  the  time  of  the  trial  was  or  was  not  caused  by 
the  accident  or  the  original  injury. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Supe- 
rior Court  of  Cook  county ;  the  Hon.  C.  A.  MacDonald, 
Judge,  presiding. 

John  E.  Kehoe,  and  Charles  LeRoy  Brown,  (John 
R.  GuiLLiAMS,  of  counsel,)  for  plaintiff  in  error. 

Harvey  Wynekoop,  and  Edward  Maher,  (Guerin  & 
Barrett,  of  counsel,)  for  defendant  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

An  action  on  the  case  for  personal  injuries  alleged  to 

have  been  sustained  September  5,  1907,  was  brought  by 

Marie  A.   Fellows-Kimbrough   against  the   Chicago  City 
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Railway  Company,  plaintiff  in  error,  in  the  superior  court 
of  Cook  county.  On  the  first  trial,  in  February,  1909,  de- 
fendant in  error  claimed  that  a  malignant  cancer  was  de- 
veloping in  her  breast  as  a  result  of  her  injuries,  and  the 
jury  awarded  $7000  as  damages.  The  trial  judge  required 
a  remittitur  of  $3000  and  entered  judgment  for  $4000. 
That  judgment  was  reversed  by  the  Appellate  Court  for  the 
First  District  because  of  the  improper  conduct  of  one  of 
the  attorneys  for  defendant  in  error.  On  the  second  trial, 
in  March,  1913,  her  physicians  testified,  in  substance,  that 
the  lump  in  her  breast,  which  they  had  in  the  first  trial 
testified  was  in  their  opinion  a  cancer,  was  a  fatty  tumor 
about  the  size  of  a  hen's  egg,  the  removal  of  which,  as 
shown  by  the  evidence,  was  a  simple  matter  that  would  not 
be  followed  with  serious  consequences.  The  only  other  ail- 
ment claimed  by  defendant  in  error  on  the  second  trial  to 
be  still  enduring  as  a  result  of  her  injuries  was  a  traumatic 
neurasthenia,  which  plaintiff  in  error  insisted  was  the  result 
of  a  series  of  troubles  that  she  experienced  as  the  result  of 
three  marriages  and  two  divorces  and  two  long  spells  of 
sickness  and  confinement  in  a  hospital,  dtfring  which  time 
she  underwent  two  severe  surgical  operations.  On  the  sec- 
ond trial  the  jury  returned  a  verdict  for  $3750  damages, 
upon  which  the  court  entered  judgment.  The  Appellate 
Court  affirmed  that  judgment,  and  a  writ  of  certiorari  was 
granted  by  this  court  for  the  purpose  of  reviewing  the  judg- 
ment of  the  Appellate  Court. 

The  injury  to  defendant  in  error  happened  at  the  cross- 
ing of  Indiana  avenue  and  Thirty-fifth  street,  in  Chicago, 
upon  which  streets  plaintiff  in  error  was  operating  street 
railways.  The  east-bound  Thirty-fifth  street  car  on  which 
the  defendant  in  error  was  a  passenger  was  a  small,  single- 
truck,  open  summer-car  of  the  old  type.  It  stopped  on  the 
west  side  of  Indiana  avenue.  After  receiving  and  discharg- 
ing passengers  it  started  forward,  and  had  almost  cleared 
the  east  or  north-bound  track  on  Indiana  avenue  when  a 
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north-bound  Indiana  avenue  car  ran  into  its  rear  platform, 
knocking  the  small  car  off  the  track  and  leaving  it  point- 
ing southeast  and  northwest.  The  Indiana  avenue  car  was 
a  modern  pay-as-you-enter  car,  forty-eight  feet  long  and 
weighing  about  twenty-seven  tons.  The  only  injury  to  the 
cars  in  the  collision  was  the  breaking  of  the  headlight  on 
the  large  car  and  the  knocking  off  of  the  rear  fender  and 
a  slight  springing  of  the  axle  of  the  small  car.  The  evi- 
dence of  defendant  in  error, — a  colored  woman  and  phy- 
sician in  active  practice  and  earning  $200  per  month  by  her 
profession, — ^tends  to  show  a  very  violent  collision,  and  that 
she  was  thrown  between  the  floor  of  the  car  and  the  seat  in 
a  "twisted  up"  position  and  received  severe  bruises  on  her 
leg  and  in  her  chest  or  breast,  a  fracture  of  one  or  two  of 
her  ribs,  and  other  injuries,  from  which  she  suffered  great 
pain,  nervousness,  weakening  of  the  mental  faculties,  and 
from  which  injuries  resulted  the  tumor  and  the  traumatic 
neurasthenia  aforesaid.  Her  evidence  also  tended  to  show 
that  she  was  a  strong,  robust,  lively,  energetic  woman  of 
the  age  of  forty-one  years  and  weighing  250  pounds  when 
injured.  The  evidence  of  plaintiff  in  error  tends  to  show 
that  the  collision  was  slight  and  did  little  damage  to  the 
cars,  and  caused  no  injury  to  defendant  in  error  or  to  any- 
one on  the  Thirty-fifth  street  car. 

It  was  the  invariable  rule  that  the  cars  on  both  of  said 
lines  should  always  stop  at  the  intersection  of  said  streets 
before  they  went  over  the  crossing.  When  the  east-bound 
Thirty-fifth  street  car  started  east  from  its  position  of  stop 
on  the  west  side  of  Indiana  avenue  the  north-bound  In- 
diana avenue  car  was  about  one  hundred  feet  south  of 
Thirty-fifth  street,  and  there  was  no  signal  or  other  indi- 
cation to  the  employees  in  charge  of  the  Thirty-fifth  street 
car  that  the  Indiana  avenue  car  could  not  or  would  not 
stop  at  the  south  cross-walk  of  Thirty-fifth  street,  in  ac- 
cordance with  the  rule  in  that  regard.  At  the  time  the 
north-bound  Indiana  avenue  car  was  about  one  hundred  and 
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fifty  feet  south  of  Thirty-fifth  street  crossing  the  motorman 
on  that  car  attempted  to  throw  oflf  the  power  by  the  con- 
troller and  bring  the  car. to  a  stop.  He  was  unable  to  move 
the  controller  handle  past  a  certain  point  on  the  dial  of  the 
controller  box  because  one  of  the  metal  fingers  on  the  in- 
side of  the  controller  box  had  in  some  unknown  way  be- 
come bent  and  locked  and  held  the  controller  so  that  the 
power  could  not  be  cut  oflF  and  the  car  stopped  by  the  con- 
troller. The  motorman  made  repeated  attempts  to  stop  the 
car  with  the  controller  and  by  applying  the  air,  but  found 
it  impossible  to  do  so.  When  in  about  fifty  feet  or  less 
of  the  crossing  of  said  streets  the  motorman  for  the  first 
time  thought  of  the  canopy  switch  over  his  head,  a  con- 
trivance by  which  he  could,  by  pressing  a  button  in  easy 
reach  of  him,  have  shut  oflf  the  power  entirely  and  by  ap- 
plying the  air  have  stopped  his  car  within  a  distance  of 
from  fifty  to  seventy-five  feet.  The  canopy  switch  was  in- 
tended for  use  in  stopping  the  car  only  in  case  of  an  emer- 
gency, when  the  car  could  not  be  stopped  by  the  controller, 
and  the  only  reason  why  the  motorman  did  not  use  it 
sooner,  as  the  Appellate  Court  has  apparently  found,  was 
that  he  did  not  think  of  it  sooner  while  trying  to  stop  the 
car.  The  evidence  further  shows  that  the  controller  box 
and  metal  fingers  had  been  inspected  in  the  shop  on  the  day 
of  the  injury  to  defendant  in  error  and  before  the  car  left 
the  shop  and  that  it  had  made  several  trips  that  day  be- 
fore the  injury,  and  that  there  was  no  indication  that  there 
was  anything  wrong  with  the  controller  or  metal  fingers 
until  the  motorman  undertook  to  use  the  controller  for 
making  the  stop  in  question  at  said  crossing. 

It  is  first  argued  by  plaintiflF  in  error  that  the  trial  court 
erred  in  permitting  purely  speculative  evidence  as  to  the 
future  consequences  of  the  tumor  in  the  breast  of  defend- 
ant in  error  to  be  considered  by  the  jury.  The  particular 
evidence  in  question  appears  in  the  cross-examination  and 
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re-direct  examination  of  defendant  in  error's  witness,  Dr. 
Mowery,  which  appears  in  the  record  as  follows : 

Q.  "Doctor,  if  it  was  cancer  at  the  time  of  this  trial, 
four  years  ago,  what  would  be  its  condition  at  the  present 
time? 

A.  "To  all  intents  and  purposes  if  it  broke  through  the 
basement  member  four  years  ago  with  cancer  this  woman 
would  have  been  dead.  If  it  had  been  cancer  four  years 
ago  she  would  not  necessarily  have  been  dead  three  years 
ago,  as  those  things  are  very  slow,  sometimes. 

Q.  "Isn't  it  the  universal  opinion  in  such  cases  that  it 
could  not  lie  dormant  for  that  length  of  time? 

A.  "I  think  this  case  at  the  present  time  can  lie  dormant 
for  a  number  of  years  and  become  a  cancer.  (Motion  by 
defendant  to  strike  out  answer  as  to  what  it  might  become 
and  as  not  being  responsive;  motion  overruled,  to  which 
ruling  defendant  duly  excepted. ) 

Q.  "Doctor,  if  it  was  a  cancer  four  years  ago  would 
that  woman  be  alive  now? 

A.  "No." 

Re-direct  examination  by  Mr.  Maher : 

Q.  "Doctor,  you  say,  as  I  understand  you,  that  the  seed 
of  cancer,  or  the  conditions  that  cause  a  cancer,  may  lie 
dormant  for  a  number  of  years  before  they  develop  into 
cancer.    How  long  would  ^hat  period  of  dormancy  be  ? 

A.  "The  dormancy  may  extend  over  years.  A  little 
lump  may  be  in  the  breast  and  lie  there  for  years  dormant 
and  become  cancer  after  a  number  of  years." 

The  last  question  and  answer  were  also  objected  to  by 
plaintiff  in  error  as  speculative  evidence  and  that  it  was  not 
re-direct  examination,  but  the  objections  were  overruled 
and  proper  exceptions  preserved. 

It  is  clear  that  the  evidence  thus  elicited  and  objected 
to  by  plaintiff  in  error  is  purely  speculative  evidence, — that 
is,  the  conjecture  of  the  witness  as  to  consequences  that  are 
mere  possibilities, — and  was  therefore  incompetent.     The 
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witness  admitted  in  his  examination  that  defendant  in  error 
did  not  have  a  cancer  at  that  time  and  had  not  had  one, 
and  that  he  was  mistaken  when  he  testified  on  the  former 
trial  that  the  lump  in  question  was  a  cancer.  The  exami- 
nation of  Dr.  Mowery  by  plaintiff  in  error,  as  above  shown, 
was  for  the  purpose  of  getting  him  to  admit  that  he  was 
so  mistaken.  His  answer  to  the  question  of  plaintiff  in  er- 
ror, and  to  which  it  objected,  was  not  responsive  to  the 
question,  as  insisted  by  defendant  in  error,  and  should  have 
been  excluded  by  the  court.  Plaintiff  in  error  was  inquir- 
ing as  to  what  would  have  been  the  result  if  defendant  in 
error  had  really  had  a  cancer  four  years  before,  as  the  wit- 
ness had  testified,  and  the  answer  was,  in  substance,  that 
the  tumor  might  lie  dormant  for  a  number  of  years  and 
then  develop  into  a  cancer.  For  the  reason  that  the  an- 
swer was  not  responsive  the  court  also  committed  error  in 
allowing  the  defendant  in  error  to  repeat  the  objectionable 
evidence  on  re-direct  examination,  and  the  jury  were  thus 
permitted  to  consider  the  same  in  fixing  the  amount  of  her 
damages.  Mere  surmise  or  conjecture  cannot  be  regarded 
as  proof  of  an  existing  fact  or  of  a  future  condition  that 
will  result.  Expert  witnesses  can  only  testify  or  give  their 
opinion  as  to  future  consequences  that  are  shown  to  be  rea- 
sonably certain  to  follow.  Lauth  v.  Chicago  Union  Trac- 
tion Co.  244  111.  244;  Lyons  y.^  Chicago  City  Raikvay  Co. 
258  id.  75. 

The  court  also  erred  in  overruling  plaintiff  in  error's 
objections  to  the  evidence  of  Dr.  Adams  in  his  examina- 
tion in  chief  by  defendant  in  error's  counsel,  as  shown  by 
the  following  questions  and  answers,  to-wit : 

Q.  "Doctor,  referring  to  the  supposititious  or  hypotheti- 
cal patient  and  taking  into  account  the  elements  of  the  hy- 
pothesis, have  you  an  opinion  as  a  medical  man,  and  based 
upon  reasonable  certainty,  as  to  what  was  the  cause  of  the 
neurasthenia  and  the  tumor  in  the  hypothetical  patient  ? 

A.  "Yes,  sir. 
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Q.  "What  is  your  opinion  as  to  the  connection  between 
this  disease  and  the  tumor  or  growth  in  the  breast? 

A.  "That  the  tumor  resulted  from  the  bruise, — the  in- 
jury to  the  breast.  The  neurasthenia  resulted  from  the 
shock  of  the  accident  and  was  kept  alive  by  the  breast  con- 
dition." 

One  of  the  objections  of  the  plaintiff  in  error  to  the 
foregoing  questions  was  that  they  were  improper,  as  invad- 
ing the  province  of  the  jury  and  calling  for  an  opinion  on 
an  ultimate  fact.  Where  there  is  a  conflict  in  the  evidence, 
as  in  this  case,  as  to  whether  or  not  the  party  suing  was 
injured  in  the  manner  charged,  it  is  not  competent  for  wit- 
nesses, even  though  testifying  as  experts,  to  give  their  opin- 
ions on  the  very  fact  the  jury  is  to  determine.  Whether  or 
not  the  collision  or  accident  in  this  case  caused  traumatic 
neurasthenia  in  the  defendant  in  error  or  caused  the  tumor 
in  her  breast  are  ultimate  facts  upon  which  the  jury  must 
make  their  findings.  It  is  no  more  proper,  legally,  for 
physicians  to  settle  those  questions  for  the  jury  by  their 
direct  answers  than  it  would  be  for  a  motorman  of  another 
street  car  company  to  settle  the  question  of  negligence  by 
testifying  in  broad  terms  that  the  plaintiff  in  error  was 
guilty  of  negligence  because  its  motorman  failed  to  cut  off 
the  power  by  use  of  the  canopy  switch  in  time  to  prevent 
the  collision.  The  rule  in  such  cases  is  not  different  where 
hypothetical  questions  are  put  to  the  expert  witnesses.  A 
physician  may  be  asked  whether  the  facts  stated  in  a  hypo- 
thetical question  are  sufficient,  from  a  medical  or  surgical 
point  of  view,  to  cause  and  bring  about  a  certain  condition 
or  malady,  or  he  may  be  asked  whether  or  not  a  given  con- 
dition or  malady  of  a  person  may  or  could  result  from  and 
be  caused  by  the  facts  stated  in  the  hypothetical  question, 
but  he  should  not  be  asked  whether  or  not  such  facts  did 
cause  and  bring  about  such  condition  or  malady.  (Illinois 
Central  Railroad  Co.  v.  Smith,  208  111.  608 ;  Keefe  v.  Ar- 
mour  &  Co.  258  id.  28;  People  v.  Schultz,  260  id.  35 ;  Cas- 
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taine  v.  United  Railways  Co.  249  Mo.  195 ;  155  S.  W.  Rep. 
38;  Sever  v.  M.  &  St.  Louis  Railroad  Co.  156  Iowa,  664; 
137  N.  W.  Rep.  937;  44  L.  R.  A.  [N.  S.]  1200.)  In  cases 
where  there  is  no  dispute  as  to  the  manner  and  cause  of 
the  injury  and  no  dispute  that  there  was  an  injury  sustained 
by  reason  of  the  acts  of  which  complaint  is  made,  this  court 
has  held  that  a  physician  may  then  directly  testify  that  a 
later  malady  was  or  was  not  caused  by  the  accident  or  origi- 
nal injury,  upon  the  same  principle  that  he  may  testify  that 
death  resulted  from  a  certain  wound.  Schlaiider  v.  Chicago 
and  Southern  Traction  Co.  253  111.  154;  City  of  Chicago 
V.  Didier,  227  id.  571. 

Dr.  Olof  Steflfenson  was  permitted,  over  the  same  ob- 
jections of  plaintiff  in  error,  in  answer  to  a  similar  hypo- 
thetical question  by  defendant  in  error's  counsel,  to  testify 
that  the  cause  of  the  neurasthenia  or  of  the  condition  found 
in  "the  hypothetical  patient  was  due  to  the  accident. 

The  errors  committed  by  the  court  in  the  admission  of 
evidence,  as  aforesaid,  must  be  regarded  as  very  prejudicial 
to  plaintiff  in  error.  There  is  no  disease  more  feared  by 
the  human  family  than  cancer.  The  jury  were  allowed  to 
consider  in  this  case  the  testimony  of  Dr.  Mowery  that  the 
defendant  in  error  might  some  time  in  the  future  find  that 
the  tumor  in  her  breast  had  developed  into  a  fatal  cancer. 
How  much  effect  or  weight  that  testimony  may  have  had 
with  the  jury  on  the  question  of  fixing  the  measure  of  her 
damages  no  one  can  say.  They  were  directed  by  the, in- 
structions of  the  court  to  consider  all  the  evidence  bearing 
on  the  question  of  damages  in  fixing  the  amount  of  dam- 
ages. The  physicians  in  the  case  settled  the  question  by 
their  direct  and  positive  testimony  that  the  tumor  and  the 
neurasthenia  or  nervousness  of  the  defendant  in  error  were 
caused  by  the  collision.  The  jury  had  nothing  left  to  do 
but  to  proceed  to  award  large  damages  under  this  evidence. 
It  is  a  question  for  the  jury,  under  the  evidence  in  this 
case,  to  determine  whether  or  not  the  defendant  was  guilty 
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of  negligence,  as  argued  by  defendant  in  error.  We  are 
bound  by  the  finding  of  the  Appellate  Court  both  upon 
the  question  of  the  defendant's  negligence  and  as  to  the 
question  whether  or  not  the  damages  are  excessive  when 
there  is  no  substantial  error  in  the  record  and  there  is  evi- 
dence in  the  record  tending  to  show  a  liability.  It  is  the 
duty  of  the  court  to  consider  the  evidence,  however,  when 
the  record  shows  substantial  errors,  for  the  purpose  of  de- 
termining whether  or  not  the  errors  require  a  reversal  of 
the  judgment.  For  that  purpose  we  have  carefully  consid- 
ered all  the  evidence  in  the  record,  and  our  conclusion  is 
that  the  judgment  must  be  reversed  and  the  defendant  given 
an  opportunity  of  a  trial  free  from  any  substantial  error. 

In  conclusion  we  will  further  say  that  the  error  assigned 
as  to  the  giving  of  instruction  No.  6  is  not  tenable.  The 
defendant  in  error's  counsel,  however,  were  guilty  of  gross 
misconduct  for  the  second  time  in  their  argument  of  this 
case  to  the  jury,  which,  alone,  is  sufficient  to  cause  a  re- 
versal of  this  judgment.  It  is  not  necessary  to  extend  this 
opinion  further  by  pointing  out  in  detail  such  errors  in  the 
argument.  They  have  been  fully  pointed  out  to  counsel  for 
defendant  in  error  by  the  brief  of  plaintiff  in  error,  and 
as  the  case  will  be  remanded  for  further  trial  we  do  not 
desire  to  further  refer  to  them,  except  to  say  that  there  was 
no  occasion  or  excuse  for  the  conduct  of  counsel  in  making 
such  unfair  arguments  and  that  it  will  not  be  possible  for 
them  to  reap  any  benefit  for  their  client  in  this  court  by 
such  arguments. 

The  judgments  of  the  Appellate  and  circuit  courts  are 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Sherman  Dodge  et  al.  Appellees,  vs.  Robert  L.  Thomas 
et  al.  Appellants. 

Opinion  Hied  February  i6,  ipi6, 

1.  Res  judicata — a  reversed  decree  cannot  be  pleaded  as  res 
judicata.  Where  a  decree  granting  the  relief  on  a  bill  to  establish 
a  trust  in  land  and  dismissing  for  want  of  equity  a  cross-bill  to 
establish  the  title  of  the  cross-complainants  is  reversed  by  the  Su- 
preme Court  with  directions  to  dismiss  the  original  bill,  the  whole 
decree  is  set  aside  and  annulled,  and  it  cannot  thereafter  be  pleaded 
as  res  judicata  in  defense  of  a  suit  by  the  cross-complainants. 

2.  Appeals  and  errors — when  freehold  is  not  involved.  Where 
a  decree  granting  relief  on  an  original  bill  to  establish  title  to  land 
and  dismissing  the  cross-bill  for  want  of  equity  is  reversed  by  the 
Supreme  Court  with  directions  to  dismiss  the  original  bill,  a  sub- 
sequent decree  dismissing  the  original  bill  after  denying  leave  to 
amend  the  cross-bill  does  not  involve  a  freehold. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Thomas  M.  Jett,  Judge,  presiding. 

Kagy  &  Vandervort,  for  appellants. 

Charles  H.  Holt,  for  appellees. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  suit  was  originally  brought  by  appellee  Sherman 
Dodge  filing  a  bill  in  chancery  in  the  circuit  court  of  Marion 
county,  alleging  that  his  wife,  recently  deceased,  held  the 
legal  title  to  certain  real  estate  in  the  village  of  Sandoval 
but  that  he  had  furnished  the  consideration  for  the  purchase 
of  the  property  and  the  title  was  taken  in  his  wife  to  hold 
in  trust  for  him,  the  equitable  owner  thereof.  A  part  of 
the  property  involved  was  what  is  called  the  hotel  property. 
After  the  death  of  Mrs.  Dodge  two  of  her  children  made 
deeds  to  Robert  L.  Thomas  and  Lease  Ruddick,  purporting 
to  convey  to  the  grantees  whatever  interest  the  grantors  had 
in  the  property.    Thomas  and  Ruddick  were  made  defend- 
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ants  to  the  bill  filed  by  Sherman  Dodge.  They  answered 
the  original  bill  and  filed  a  cross-bill,  setting  up  their  claim 
of  interest  in  the  property  and  asking  that  they  be  decreed 
to  be  the  owners  of  the  undivided  interests  of  their  grantors 
in  said  property  and  that  the  same  be  partitioned.  Upon  a 
hearing  of  the  cause  a  decree  was  entered  by  the  circuit 
court  granting  the  relief  prayed  in  the  original  bill  and  dis- 
missing the  cross-bill  for  want  of  equity.  On  appeal  from 
that  decree  to  this  court  the  decree  of  the  circuit  court  was 
reversed  and  the  cause  remanded  to  that  court,  with  direc- 
tions to  dismiss  the  original  bill,  so  far  as  it  concerned  the 
hotel  property,  for  want  of  equity.  (Dodge  v.  Thomas, 
266  111.  76. )  The  original  suit  involved  other  property  be- 
side the  hotel  property,  but  none  of  it  is  concerned  in  this 
case  and  need  not  be  referred  to.  Upon  the  cause  being 
re-instated  in  the  circuit  court,  cross-complainants,  Thomas 
and  Ruddick,  filed  a  motion  for  leave  to  amend  their  cross- 
bill to  ask  for  an  accounting  by  Sherman  Dodge  for  rents 
collected  for  the  hotel  property  after  the  death  of  his  wife. 
The  chancellor  being  of  opinion  that  under  the  order  and 
mandate  of  this  court  he  could  consider  nothing  further 
than  the  directions  to  dismiss  the  original  bill  and  that  he 
had  no  jurisdiction  to  proceed  under  the  cross-bill,  which 
had  been  dismissed  by -the  original  decree  of  the  circuit 
court,  denied  leave  to  amend  the  cross-bill  and  refused  to 
proceed  under  it  and  entered  a  decree  dismissing  the  origi- 
nal bill.  This  appeal  is  prosecuted  from  that  decree  on  the 
ground  that  a  freehold  is  involved. 

In  support  of  the  jurisdiction  of  this  court  to  entertain 
the  appeal  appellants  argue  that  the  original  decree  of  the 
circuit  court  was  an  adjudication  that  cross-complainants 
had  no  interest  in  the  property  and  were  entitled  to  no  re- 
lief under  the  cross-bill,  and  that  the  dismissal  of  the  origi- 
nal bill  after  remandment  of  the  case,  without  any  order 
or  proceeding  under  the  cross-bill,  leaves  the  rights  of  the 
cross-complainants  as  adjudicated  by  the  original  decree, 
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and  said  decree  could  be  pleaded  as  res  judicata  in  any 
other  proceeding  brought  by  Thomas  and  Ruddick.  We 
think  this  a  misapprehension.  The  entire  decree  of  the 
circuit  court  was  reversed  by  the  judgment  of  this  court. 
The  reversal  was  not  merely  of  that  part  of  the  decree  find- 
ing the  original  complainant  was  the  equitable  owner  of 
and  entitled  to  the  property,  but  also  of  that  part  of  the 
decree  dismissing  the  cross-bill  for  want  of  equity.  The 
whole  decree  affecting  this  property  was  reversed  and  every 
adjudication  made  in  and  by  it  was  set  aside,  annulled  and 
thereafter  stood  for  naught,  and  it  could  not  afterwards  be 
pleaded  in  bar  as  an  adjudication  against  any  of  the  par- 
ties to  it.  The  decree,  therefore,  from  which  this  appeal  is 
prosecuted  did  not  involve  a  freehold  and  this  court  has  no 
jurisdiction  to  entertain  it. 

The  cause  is  transferred  to  the  Appellate  Court  for  the 
Fourth  District.  ^^^^^  transferred. 


Anton  Supoi^ki,  Defendant  in  Error,  vs.  The  Fergu- 
son &  Lange  Foundry  Company,  Plaintiff  in  Error. 

Opinion  Hied  February  i6,  ipi6. 

1.  Negligencc — it  is  sufficient  to  prove  enough  of  the  negli- 
gence charged  to  make  out  a  case.  In  an  action  of  tort  it  is  not 
necessary  to  prove  all  that  is  alleged  in  the  declaration,  provided 
enough  of  the  negligence  alleged  is  proved  to  make  out  a  case. 

2.  Same — what  defects  and  omissions  are  cured  by  verdict. 
Where  a  count  in  a  declaration  is  defective,  if  the  defects  and 
omissions  are  of  such  a  character  that  they  can  only  be  availed  of 
by  demurrer  they  are  cured  by  verdict. 

3.  Same — ufhat  not  such  a  variance  as  can  be  availed  of  after 
verdict.  The  fact  that  one  count  of  the  declaration  alleges  that 
no  system  of  warning  before  the  beginning  of  an  operation  dan- 
gerous to  near-by  employees  had  been  established,  whereas  the 
proof  tends  to  show  that  there  was  such  a  system  but  that  no 
warning  was  given  at  the  particular  time  of  plaintifF*s  injury,  does 
not  constitute  such  a  variance  as  can  be  availed  of  after  verdict. 
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4.  Sam£ — whether  means  adopted  in  lieu  of  enclosing  danger- 
ous machine  were  sufficient  is  a  question  for  the  jury.  Whether 
the  providing  of  a  shanty  near  a  machine  for  breaking  scrap  iron, 
into  which  shanty  employees  in  the  vicinity  could  take  refuge  upon 
being  warned  that  the  machine  was  about  to  operate,  is  a  sufficient 
compliance  with  the  statute  regarding  the  enclosing  or  fencing  of 
dangerous  places  in  mills  and  factories,  is  properly  left  to  the  jury 
under  proper  instructions. 

5.  Same — when  permitting  witness  to  give  opinion  is  not  er- 
ror. Permitting  a  former  foreman  of  the  defendant  foundry  com- 
pany to  give  an  opinion  that  a  certain  machine  might  have  been 
enclosed  or  fenced  is  not  error  if  the  experience  of  the  witness 
qualifies  him  to  give  an  opinion,  as  the  subject  is  not  one  within 
tlie  knowledge  or  experience  of  an  ordinary  person. 

6.  Same — when  permitting  statement  of  a  witness  to  stand  is 
not  error.  It  is  not  error  to  permit  a  statement  by  a  witness  that 
"there  is  a  shanty  there  for  the  man  who  pulls  the  rope'*  to  re- 
main in  the  record  if  there  is  other  evidence  that  the  shanty  was 
used  for  that  purpose  even  though  it  was  also  used  by  other  em- 
ployees as  a  place  of  refuge,  as  there  is  nothing  in  such  statement 
to  indicate  the  shanty  was  not  used  by  other  employees. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Richard  S.  Tuthill, 
Judge,  presiding. 

Miller,  Gorham  &  Wales,  Willis  G.  Shockey,  and 
Gilbert  Noxon,  for  plaintiff  in  error. 

Frank  A.  Rockhold,  and  Charles  C.  Spencer,  for 
defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  an  action  brought  in  the  circuit  court  of  Cook 
county  against  plaintiff  in  error,  by  defendant  in  error,  for 
injuries  sustained  by  him  while  at  work  in  plaintiff  in  er- 
ror's foundry.  The  trial  below  resulted  in  a  verdict  and 
judgment  for  defendant  in  error  for  $3000.  On  appeal  to 
the  Appellate  Court  the  judgment  was  affirmed.  The  case 
has  been  brought  here  on  petition  for  certiorari. 
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Defendant  in  error  at  the  time  of  the  trial  was  about 
forty-five  years  of  age.  He  had  worked  for  the  plaintiff  in 
error  about  seven  years  before  he  was  injured,  at  first  as  a 
common  laborer  and  then  at  chipping  and  cleaning  castings. 
In  the  yard  of  plaintiff  in  error's  plant  was  an  appliance 
called  a  "drop,"  for  breaking  scrap  iron.  By  means  of  a 
derrick  a  metal  ball  was  raised  about  fifteen  feet  and  al- 
lowed to  fall.  Defendant  in  error  worked  at  a  bench  about 
twenty  feet  from  this  appliance.  Between  this  bench  and 
the  drop  was  a  small  shanty.  When  this  large  ball,  weigh- 
ing about  3800  pounds,  fell,  it  would  break  the  scrap  iron 
and  the  pieces  would  often  be  thrown  and  scattered  for 
some  distance,  so  that  it  was  dangerous  for  anyone  to  be 
near  the  drop  at  the  time.  The  testimony  tends  to  show 
that  the  man  who  operated  the  hoisting  apparatus  and  the 
contrivance  which  released  the  ball  usually  called  "Look 
out!"  before  he  dropped  the  ball,  but  the  testimony  as  to 
whether  he  called  out  on  this  particular  occasion  is  con- 
flicting. Several  witnesses,  among  them  defendant  in  error, 
testified  that  the  man  did  not  give  warning.  The  operator 
of  the  drop  testified  on  the  trial  that  he  did  call  out,  though 
there  is  testimony  that  he  had  made  a  statement  to  the 
contrary  to  defendant  in  error's  counsel.  The  testimony 
is  that  a  piece  of  iron  about  forty  pounds  in  weight  was 
thrown  over  the  shanty,  struck  the  wall  of  the  foundry  and 
rebounded,  striking  defendant  in  error  in  the  side  of  the 
head  and  body,  knocking  out  some  teeth  and  injuring  his 
shoulder  and  arm.  He  was  about  twelve  feet  away  from 
his  bench  when  found.  He  testified  that  he  had  been  to  his 
tool-box  and  had  just  turned  away  from  it  when  struck. 
The  drop  operator,  when  he  released  the  ball,  would  go 
into  the  shanty  for  protection,  and  there  is  testimony  that 
men  who  were  employed  near  the  drop  would  do  the  same 
when  the  operator  gave  the  warning,  but  defendant  in  error 
had  always  gone  behind  a  post  or  foundry  flask,  and  he  tes- 
tified that  he  had  never  been  told  by  anyone  to  go  into  the 


Digitized  by 


Google 


FekMt]        SupoLSKi  V.  Ferguson  &  Lange  Co.  85 

shanty,  though  the  drop  operator  testified  that  he  had  told 
defendant  in  error  more  than  once  to  do  so  and  not  to  go 
behind  a  post  or  flask.  Counsel  for  defendant  in  error 
contend  that  it  was  impracticable  for  defendant  in  error  to 
seek  shelter  in  or  behind  the  shanty  on  account  of  the  ma- 
terial between  his  bench  and  the  shanty,  and  one  photo- 
graph of  the  surroundings  introduced  by  plaintiff  in  error 
tends  to  support  this  contention. 

The  declaration  consisted  of  four  counts,  three  charging 
common  law  negligence  and  the  fourth  charging  a  violation 
of  section  i  of  the  statute  entitled  "An  act  to  provide  for 
the  health,  safety  and  comfort  of  employees  in  factories," 
etc.  (Kurd's  Stat.  191 3,  p.  1198.)  The  provision  of  the 
statute  upon  which  this  fourth  count  is  based  is  as  fol- 
lows: "All  dangerous  places  in  or  about  mercantile  es- 
tablishments, factories,  mills  or  workshops,  near  to  which 
any  employee  is  obliged  to  pass,  or  to  be  employed  shall, 
where  practicable,  be  properly  enclosed,  fenced  or  otherwise 
guarded."  All  four  counts  alleged  facts  as  to  the  arrange- 
ment of  the  drop  and  the  method  of  breaking  scrap  iron; 
that  defendant  in  error  was  ordered  to  work  near  said  drop 
while  it  was  being  operated,  and  while  in  the  exercise  of 
due  care  for  his  own  safety  was  permanently  injured  by 
being  struck  by  a  piece  of  broken  iron  after  the  iron  ball 
had  fallen  upon  the  scrap  iron.  The  second  count  alleged, 
in  addition,  that  the  defendant  in  error  did  not  know,  or 
have  equal  means  of  knowledge  with  the  plaintiff  in  error, 
of  the  danger  of  working  near  the  drop,  and  that  it  was 
plaintiff  in  error's  duty  to  have  warned  and  instructed  him 
of  such  danger  but  that  it  failed  arid  neglected  to  do  so. 
The  third  count  further  alleged  that  it  was  the  duty  of 
plaintiff  in  error  to  have  adopted  a  system  of  giving  due 
and  timely  warning  to  those  in  the  vicinity  of  the  drop  in 
ample  time  prior  to  the  dropping  of  the  ball,  so  that  the 
defendant  in  error  and  others  might  seek  places  of  safety, 
but  that  plaintiff  in  error  failed  to  do  so,  and  that  while 
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the  defendant  in  error  was  exercising  due  care  for  his  own 
safety,  when  said  ball  was  dropped  he  received  no  warning 
thereof,  and  by  reason  thereof  a  large  number  of  pieces  of 
iron  were  caused  to  be  thrown  against  him  with  great  force 
and  violence  and  injured  him.  The  fourth  count,  in  addi- 
tion to  the  general  charge  heretofore  stated,  set  out  that 
plaintiff  in  error  had  not  properly  enclosed,  fenced  or  other- 
wise guarded  the  drop  in  such  a  way  as  to  prevent  pieces 
of  iron  from  being  thrown  against  employees  working  near 
said  drop,  and  that  it  was  practicable  so  to  have  done,  and 
that  because  of  the  neglect  to  do  so  the  defendant  in  error 
was  injured. 

Both  counsel  concede  that  the  recovery  in  this  case,  if 
there  is  a  recovery,  should  be  had  under  the  third  or  fourth 
count.  Plaintiff  in  error  contends  that  the  third  count  was 
not  sufficient  to  authorize  a  recovery  under  the  evidence, 
and  that  the  rulings  of  the  trial  court  on  the  evidence,  as 
to  the  fourth  count,  were  erroneous.  On  the  other  hand, 
counsel  for  defendant  in  error  contend  that  the  third  count 
was  sufficient,  after  verdict,  to  justify  a  recovery;  that  the 
evidence  authorized  a  recovery  imder  either  the  third  or 
fourth  count,  and  that  there  was  no  reversible  error  on 
the  trial  of  the  cause.  The  chief  argument  on  the  part  of 
plaintiff  in  error  as  to  the  third  count  is  that  it  charged, 
among  other  things,  that  plaintiff  in  error  had  not  adopted 
a  system  of  giving  due  and  timely  warning  to  those  in  the 
vicinity  of  the  drop',  whereas  the  evidence  clearly  shows 
that  plaintiff  in  error  had  established  such  a  system,  and 
that  therefore  there  was  a  variance  between  the  allegations 
of  this  count  and  the  evidence.  The  count  was  sufficient 
to  sustain  a  recovery  without  proving  this  allegation.  In 
actions  of  tort  it  is  not  necessary  to  prove  all  that  is  alleged. 
It  is  sufficient  to  prove  enough  of  the  negligence  charged 
to  make  out  a  case.  {Neiv  York,  Clucago  and  St.  Louis 
Railroad  Co,  v.  Blumcntlial,  160  111.  40;  City  of  Rock  Is- 
land V.  Cuincly,  126  id.  408.)     Plaintiff  in  error  complains 
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of  the  form  of  the  allegation  as  to  the  failure  to  warn  at 
the  time  of  the  accident.  This  allegation  was  good  in  sub- 
stance, and  if  there  were  defects  in  form  they  cannot  be 
taken  advantage  of  by  plaintiff  in  error  after  the  verdict. 
Even  if  this  count  is  defective  in  any  of  the  particulars 
urged  by  counsel,  the  defects  and  omissions  were  of  such 
nature  that  they  could  only  be  availed  of  on  demurrer. 
They  cannot  be  raised  after  verdict.  {Humason  v.  Michi- 
gan Central  Railroad  Co.  259  111.  462 ;  Sargent  Co,  v.  Bau- 
blis,  215  id.  428.)  There  is  evidence  in  the  record  that  no 
warning  was  given  before  the  ball  fell  at  the  time  defendant 
in  error  was  injured,  and  therefore  the  verdict  and  judg- 
ment of  the  trial  court  and  the  judgment  of  the  Appellate 
Court  on  this  controverted  question  of  fact  preclude  us 
from  interfering  with  the  verdict  on  this  point. 

As  the  third  count  was  sufficient  and  the  evidence  sus- 
tained it,  we  would  be  justified  in  holding  it  unnecessary 
to  consider  certain  questions  raised  as  to  the  fourth  count. 
{Scott  V.  Parlin  &  Orendorff  Co.  245  111.  460.)  We  are, 
however,  of  the  opinion  that  the  verdict  and  judgment  were 
justified  under  the  fourth  count,  and  that  no  reversible  er- 
ror was  committed  in  the  rulings  of  the  trial  court  concern- 
ing the  evidence  under  the  same  or  the  instructions  with 
reference  thereto. 

Counsel  for  plaintiff  in  error  contend  the  furnishing  of 
the  shanty  in  question  was  a  compliance  with  the  statute  as 
to  properly  enclosing,  fencing  or  otherwise  guarding  dan- 
gerous places  where  employees  work.  Counsel  for  defend- 
ant in  error  argue  that  under  no  circumstances  could  the 
shanty  be  considered  a  compliance  with  the  statute  and  that 
the  court  erred  in  submitting  this  question  to  the  jury.  In 
Forrest  v.  Roper  Furniture  Co.  267  111.  331,  when  constru- 
ing this  section  of  the  statute,  we  held  that  the  employer, 
in  performing  the  duty  required  of  him,  might  enclose  or 
fence  the  machinery,  and  if  that  were  not  practicable,  could 
protect  his  employees  from  dangerous  machinery  by  "other- 
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wise  guarding"  it.  We  do  not  think  the  trial  court  erred 
to  the  injury  of  plaintiff  in  error  in  the  instructions  and 
rulings  in  submitting  the  case  on  this  statute,  therefore  it 
would  serve  no  useful  purpose  to  attempt  to  define  what 
this  statute  means  by  the  words  "otherwise  guarded." 

Instructions  5  and  6,  as  submitted  by  plaintiff  in  error, 
told  the  jury  that  said  company  should  not  be  found  guilty 
if  they  believed  the  defendant  in  error  had  been  instructed 
to  go  into  the  shanty  at  the  time  the  ball  was  dropped  and 
had  failed  to  do  so  when  warned  by  the  operator.  The 
court  added  to  both  of  these  instructions:  "if  from  a  con- 
sideration of  all  the  evidence  in  this  case  the  jury  believe 
that  it  was  not  practicable  to  fence  or  otherwise  enclose 
such  place  where  such  weight  dropped  upon  and  broke  the 
iron,  as  mentioned  in  the  evidence."  This  modification  is 
not  in  conflict  with  the  rulings  of  this  court  on  the  proper 
construction  of  this  statute  in  Forrest  v.  Roper  Furniture 
Co.  supra.  Furthermore,  the  trial  court  gave  instruction  8, 
without  modification,  at  the  request  of  plaintiff  in  error, 
which  submitted  to  the  jury,  as  a  question  of  fact,  whether 
or  not  the  shanty  was  a  compliance  with  the  provisions  of 
the  statute,  and  the  jury  found  against  plaintiff  in  error  on 
that  point.  It  is  plain,  therefore,  that  the  jury  were  not 
misled  on  this  question. 

Counsel  for  plaintiff  in  error  further  argue  that  the  court 
committed  error  in  allowing  the  witness  Dembinski,  a  for- 
mer foreman  for  plaintiff  in  error,  to  testify  that  the  drop 
could  have  been  enclosed  or  fenced.  Counsel  insist  that 
Dembinski  was  not  qualified  to  testify,  and  that  his  testi- 
mony contained  a  conclusion  which  it  was  the  province  of 
the  jury  to  decide.  The  opinions  of  witnesses  should  not 
be  received  as  evidence  where  all  the  facts  upon  which  such 
opinions  are  founded  can  be  ascertained  and  made  intel- 
ligible to  the  jury.  {Linn  v.  Sigsbee,  67  111.  75;  Chicago 
and  Northwestern  Raihmy  Co.  v.  Moranda,  108  id.  576; 
Yarber  v.  Chicago  and  Alton  Railway  Co.  235  id.  589; 
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Hoffman  v.  Tosetti  Braving  Co.  257  id.  185.)  The  quali- 
fication of  an  expert  witness  rests  largely  in  the  discretion 
of  the  trial  judge,  and  this  court  will  not  reverse  a  case 
on  that  ground  unless  that  discretion  has  been  manifestly 
abused.  {People  v.  Jenninps,  252  III.  534.)  In  view  of 
this  witness'  experience  we  think  he  was  qualified  to  testify 
upon  the  question  whether  it  was  practicable  to  enclose  or 
fence  this  drop.  It  would  require  knowledge  or  experience 
not  common  to  the  ordinary  citizen  to  decide  this  question, 
and  therefore  it  was  proper  to  have  testimony  on  the  sub- 
ject. Moreover,  plaintiff  in  error  cannot  complain  as  to 
this  evidence,  because  it  introduced  evidence  on  the  same 
subject,  (Kuhn  v.  Eppstein,  239  111.  555 ;  Jones  v.  Sanitary 
District,  265  id.  98;)  .and,  as  already  stated,  the  court  sub- 
mitted to  the  jury  the  question  whether  it  was  practicable 
to  fence  or  enclose  the  drop. 

Plaintiflf  in  error  further  contend  that  it  was  error  to 
allow  the  statement  of  Dembinski,  "there  is  a  shanty  there 
for  the  man  who  pulls  the  rope,"  to  remain  in  evidence  over 
its  objection.  The  witness  did  not  say  the  shanty  was  not 
used  for  other  purposes,  and  the  evidence  on  the  part  of 
the  plaintiflf  in  error  shows,  without  contradiction,  that  the 
shanty  was  to  be  used  by  the  man  who  pulled  the  rope. 
There  was  nothing  in  this  answer  to  indicate  that  the  shanty 
was  not  or  could  not  be  used  by  other  employees.  The  jury 
could  not  have  been  misled  on  this  point.  We  find  no  er- 
ror in  any  of  the  rulings  of  the  court  on  the  admission  of 
evidence  with  reference  to  the  use  of  the  shanty. 

Other  questions  are  discussed  in  the  briefs,  but  the  ques- 
tions involved  are  substantially  disposed  of  by  what  we 
have  already  said  in  this  opinion.  We  deem  it  suflficient  to 
say  we  find  no  reversible  error  in  the  record. 

The  judgment  6i  the  Appellate  Court  will  be  aflRrmed. 

Judgment  affirmed. 
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Edward  R.  Bacon,  Appellant,  vs.  Otto  E.  Reichew 
et  al.  Appellees. 

Opinion  filed  February  i6,  Ipi6. 

1.  Mechanics'  liens — party  levying  attachment  on  land  is  a 
proper  party  to  a  mechanic's  lien  proceeding.  One  who  levies  an 
attachment  on  land  is  a  proper  party  to  a  proceeding  to  enforce  a 
mechanic's  lien  against  the  premises,  and  it  is  his  duty  to  set  up  in 
such  proceeding  his  interest  in  the  premises,  as  the  decree  will  be 
conclusive  upon  him,  not  only  as  to  the  issues  which  were  actu- 
ally made  and  determined  in  the  case,  but  also  as  to  every  matter 
which  was  properly  involved  and  which  might  have  been  raised 
and  determined. 

2.  Same — object  of  mechanic's  lien  proceeding.  The  object  of 
a  mechanic's  lien  proceeding  is  to  adjudicate  the  amount  due  the 
complainant  and  to  have  the  interest  of  the  defendant  in  the  prem- 
ises sold  for  the  payment  of  that  amount,  and  if  the  interest  of  the 
defendant  at  the  time  of  making  the  contract  is  apparently  a  fee 
simple  and  the  contractor  has  no  notice  of  any  other  claim  against 
the  land  at  that  time,  the  lien  of  the  contractor  attaches  to  such 
title,  and  he  has  a  right  to  have  it  sold  notwithstanding  his  knowl- 
edge of  equities  acquired  after  his  right  accrued. 

3.  Same — right  of  party  to  a  mechanic's  lien  proceeding  to  re- 
deem. One  who  is  made  a  party  to  a  mechanic's  lien  proceeding 
because  he  has  levied  an  attachment  on  the  land  in  aid  of  his  as- 
sumpsit suit  against  the  owner,  and  who  files  an  answer  but  no 
cross-bill,  is  entitled  to  redeem  the  premises  at  any  time  within 
twelve  months  from  the  sale  under  the  decree,  but  he  has  no  right, 
under  the  statute,  to  redeem  at  any  later  time. 

4.  Res  judicata — effect  of  a  prior  adjudication  is  not  limited 
to  matters  actually  determined.  A  prior  adjudication  between  the 
same  parties  is  conclusive  upon  them,  not  only  as  to  the  matters 
actually  determined  but  as  to  every  other  thing  within  the  knowl- 
edge of  the  parties  which  might  have  been  set  up  as  a  ground  for 
relief  or  defense. 

5.  Same — when  decree  in  a  mechanic's  lien  proceeding  is  res 
judicata.  If  at  the  time  a  contract  is  made  the  owner  of  the  land 
has  a  fee  simple  title  of  record  and  the  contractor  has  no  notice  of 
any  equities,  a  mechanic's  lien  attaches  to  such  title  even  though 
an  attachment  is  subsequently  levied  on  the  land  in  aid  of  an  as- 
sumpsit suit  against  the  owner,  and  if  the  plaintiff  in  the  attach- 
ment is  made  a  party  to  the  mechanic's  lien  proceeding  and  files 
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an  answer  he  is  bound  by  the  decree  ordering  the  premises  sold 
free  and  clear  of  incumbrances,  and  he  cannot  re-litigate  his  claim 
by  a  bill  to  establish  a  trust  in  the  premises  and  enjoin  the  execu- 
tion of  a  deed  by  the  master  in  chancery. 

App^ai^  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Bai^dwin,  Judge,  presiding. 

Moses,  Rosenthai.  &  Kennedy,  (Walter  Bach- 
RACH,  and  SiGMUND  W.  David,  of  counsel,)  for  appellant. 

Simon  LaGrou,  S.  C.  Irving,  and  Emory  D.  Frazer, 
for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  circuit  court  of  Cook  county  dismissed  for  want  of 
equity,  upon  a  hearing,  the  appellant's  bill  of  complaint,  the 
relief  sought  by  which  was  a  decree  declaring  certain  real 
estate  to  have  been  purchased  by  the  appellee  Otto  E.  Reich- 
elt with  the  money  of  the  appellant  and  to  be  held  in  trust 
for  the  benefit  of  the  appellant,  and  to  enjoin  the  execution 
of  a  deed  by  a  master  in  chancery  upon  a  sale  of  such  real 
estate  made  under  a  decree  in  proceedings  for  the  enforce- 
ment of  a  mechanic's  lien. 

The  facts  claimed  by  the  appellant  and  found  by  the 
master  are,  that  Otto  E.  Reichelt,  in  the  years  191  o,  1911 
and  1912,  was  in  the  employ  of  the  appellant  and  through 
a  series  of  forgeries  and  embezzlements  appropriated  $24,- 
329.60  of  the  appellant's  money,  with  a  part  of  which  he 
purchased  and  obtained  the  title  to  the  real  estate  in  contro- 
versy. The  appellant  discovered  Reichelt's  fraudulent  ap- 
propriation of  his  money  in  April,  19 12,  and  on  May  14, 
1912,  began  an  action  of  assumpsit  in  the  circuit  court  of 
Cook  county  against  Reichelt  for  the  money  so  misappro- 
priated and  caused  an  attachment  in  aid  to  be  levied  on 
the  real  estate  in  controversy.  The  cause  was  tried,  and  on 
July  II,  1914?  a  judgment  was  rendered  in  favor  of  the 


Digitized  by 


Google 


92  Bacon  v.  Reichelt.  [272  111. 

plaintiff  on  the  issue  in  assumpsit  but  against  him  on  the 
attachment  issue,  and  the  writ  of  attachment  was  dismissed. 
An  appeal  was  taken  by  the  plaintiff  and  is  still  pending  in 
the  Appellate  Court.    On  May  14,  1912,  Reichelt  conveyed 
the  premises  by  warranty  deed  to  the  defendant  John  W. 
Barker  for  the  purpose  of  indemnifying  Barker  as  bail  for 
Reichelt  on  an  indictment  which  had  been  returned  against 
the  latter,  and  in  March,  19 14,  Reichelt  executed  a  trust 
deed  of  the  premises  to  the  defendant  Andrew  J.  Redmond 
for  the  purpose  of  securing  his  promissory  note  for  $6000, 
payable  to  and  indorsed  by  himself,  for  the  purpose  of  se- 
curing the  attorneys'  fees  and  expenses  of  the  defendants 
Andrew  J.  Redmond,  B.  A.  Dimlap  and  Simon  LaGroU 
while  acting  as  attorneys  for  Reichelt.    The  defendant  Emil 
Wetzel  was  engaged  in  the  wire  and  iron  works  business, 
and  prior  to  May  12,  1912,  erected  upon  and  around  the 
real  estate  in  question  an  iron  fence  for  Reichelt,  for  which 
the  latter  was  indebted  to  Wetzel  in  the  sum  of  $1595.20, 
for  which  Wetzel  filed  a  bill  in  the  circuit  court  of  Cook 
county  to  establish  and  foreclose  his  mechanic's  lien.     The 
appellant,  as  well  as  Reichelt,  was  made  a  defendant  and 
answered,  admitting  Reichelt's  ownership  of  the  premises 
prior  to  April  24,  19 12,  but  filed  no  cross-bill,  though  he 
had  then  knowledge  of  all  the  facts  upon  which  the  present 
bill  is  founded.     The  mechanic's  lien  proceeding  was  re- 
ferred to  a  master,  and  in  the  taking  of  testimony  it  was 
stipulated  on  the  part  of  appellant  that  on  April  24,  19 12, 
and  prior  thereto,  Reichelt  was  the  owner  in  fee  simple  of 
the  premises  in  controversy  and  that  the  interest  of  appel- 
lant in  such  premises  arose  under  an  attachment  suit  filed 
by  him  against  Reichelt,  in  which  a  levy  had  been  made 
upon  the  interest  of  Reichelt  in  the  premises.    The  master 
made  a  report,  in  accordance  with  which  a  decree  was  en- 
tered, finding,  among  other  things,  that  Reichelt  was  the 
owner  of  the  premises  in  fee  simple;   that  the  appellant's 
interest  arose  by  virtue  of  the  attachment  suit ;   that  Wet- 
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zel  was  entitled  to  a  lien  on  the  premises  for  $1595.20  and 
costs,  and  ordering  a  sale  of  the  premises  free  of  all  claim, 
title  and  interest  of  the  parties  to  the  cause.  Under  this  de- 
cree the  master  sold  the  premises  on  January  31,  19 14,  to 
Wetzel  for  the  sum  of  $1800.  At  the  time  Wetzel  erected 
the  fence  on  the  premises  he  had  no  knowledge  of  the  man- 
ner in  which  Reichelt  had  acquired  title  to  the  premises  or 
of  the  appellant's  rights  in  them,  if  any,  but  before  his  pur- 
chase under  the  decree  he  was  informed  of  Reichelt's  de- 
falcation and  of  the  manner  in  which  he  had  obtained  the 
title.  No  redemption  has  been  made  from  the  master's  sale. 
After  the  expiration  of  twelve  months  and  before  the  ex- 
piration of  fifteen  months  from  the  date  of  the  sale  Wetzel 
sold  the  certificate  of  sale  to  the  defendant  Redmond,  who 
purchased  for  the  benefit  of  himself,  LaGrou  and  Dunlap 
with  money  obtained  by  means  of  a  loan  from  the  defend- 
ant Reinhold  Anders,  to  whom  the  certificate  of  sale  was 
delivered,  with  the  understanding  that  he  was  to  have  a 
first  mortgage  on  the  premises  for  his  loan  as  soon  as  a 
master's  deed  was  obtained  therefor. 

The  appellant  was  a  defendant  to  the  proceeding  to  en- 
force the  mechanic's  lien,  and  under  the  statute  had  a  right 
to  redeem  the  premises  at  any  time  within  twelve  months 
from  the  sale.  He  had  no  right,  under  the  statute,  to  re- 
deem at  any  later  time.  He  was  properly  made  a  defend- 
ant to  the  proceeding  under  the  Mechanic's  Lien  act,  sec- 
tion 7  of  which  requires  all  parties  interested  to  be  made 
defendants,  and  declares  that  parties  in  interest,  within  the 
meaning  of  the  act,  shall  include  "all  persons  who  may  have 
any  legal  or  equitable  claim  to  the  whole  or  any  part  of  the 
premises  upon  which  a  lien  may  be  attempted  to  be  en- 
forced under  the  provisions  thereof,  or  who  are  interested 
in  the  subject  matter  of  the  suit."  It  was  the  duty  of  the 
appellant  to  set  up  in  that  proceeding  his  interest  in  the 
premises,  and  the  decree  in  that  case  is  conclusive  upon  him, 
not  only  as  to  the  issues  which  were  actually  made  and 
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determined  in  the  case,  but  also  as  to  every  matter  which 
was  properly  involved  and  which  might  have  been  raised 
and  determined.  A  prior  adjudication  between  the  same 
parties  is  conclusive  upon  them,  not  only  as  to  the  matters 
actually  determined,  but  as  to  every  other  thing  within  the 
knowledge  of  the  parties  which  might  have  been  set  up  as 
a  ground  for  relief  or  defense.  Rtiegger  v.  Indianapolis  and 
St.  Louis  Railroad  Co,  103  111.  449;  Rogers  v.  Higgins,  57 
id.  244 ;  Hamilton  v.  Qtdmby,  46  id.  90 ;  Roby  v.  Calumet 
and  Chicago  Canal  and  Dock  Co.  165  id.  277. 

The  object  of  the  mechanic's  lien  proceeding  was  to  ad- 
judicate the  amount  due  the  complainant  and  have  the  in- 
terest of  the  defendant  Reichelt  in  the  premises  sold  for* 
the  payment  of  that  amount.  The  statute  provides  that 
whatever  right  or  estate  the  owner  had  in  the  land  at  the 
time  of  making  the  contract  may  be  sold  in  the  same  man- 
ner as  other  sales  of  real  estate  are  made  under  decrees  in 
chancery.  At  the  time  of  making  the  contract  Reichelt  ap- 
peared to  be  the  owner  in  fee  simple  of  the  premises.  That 
was  the  title  to  which  the  lien  of  Wetzel  attached  and  it  was 
that  title  which  he  had  a  right  to  have  sold  for  the  pay- 
ment of  his  claim.  Subsequent  conveyances  were  made  and 
subsequent  liens  accrued,  but  they  did  not  affect  the  prior 
right  of  Wetzel  to  have  the  premises  sold.  They  were  all 
subject  to  the  priority  of  his  claim.  Each  one  of  the  par- 
ties to  the  suit  was  required  to  set  up  everything  within  his 
knowledge  which  might  constitute  a  ground  for  relief  or 
defense.  Wetzel  had  a  right  to  a  decree  for  the  sale  of 
the  premises,  unincumbered.  Nothing  affecting  that  right 
was  set  up  in  the  answers  filed  and  he  obtained  such  a  de- 
cree. His  right,  or  the  right  of  any  other  perscm  to  pur- 
chase, was  not  affected  by  knowledge  of  equities  acquired 
subsequent  to  the  accruing  of  his  right.  The  master's  sale 
was  of  the  title  in  fee  simple,  free  of  any  right  or  interest 
of  any  of  the  parties  to  the  suit,  and  the  purchaser  acquired 
the  title  free  of  any  right  of  redemption  or  of  any  right 
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to  the  property  by  reason  of  its  having  been  purchased  by 
Reichelt  with  the  appellant's  funds  which  Reichelt  had  em- 
bezzled or  otherwise  unlawfully  obtained. 

The  decree  of  the  circuit  court  was  right  and  it  will  be 

''^^^^^'  Decree  affirmed. 


CharliCS  E.  Shewy,  Defendant  in  Error,  vs,  Wiixard 
Sheley,  Admr.,  Plaintiff  in  Error. 

Opinion  Hied  February  i6,  ipi6, 

1.  Wills — general  rule  where  there  is  a  devise  simpliciter  to 
one  person  and  in  case  of  his  death  to  another.  Where  there  is  a 
devise  simpliciter  to  one  person  and  in  case  of  his  death  to  an- 
other, there  being  no  contingent  or  doubtful  circumstances  con- 
nected with  such  death,  the  testator  will  be  presumed  to  intend  a 
death  preceding  his  own;  but  if  the  devise  over  is  to  take  effect 
upon  the  death  of  the  first  taker  under  circumstances  which  may 
or  may  not  take  place,  the  devise  over,  unless  controlled  by  other 
provisions  of  the  will,  will  take  effect  upon  the  death  of  the  first 
taker,  under  the  circumstances  specified,  either  before  or  after  the 
death  of  the  first  taker. 

2.  Same — will  construed  as  vesting  fee  in  children  at  death  of 
life  tenant.  A  provision  in  a  will  that  after  the  death  of  the  tes- 
tator's wife,  who  was  given  a  life  estate  in  all  of  the  testator's 
property,  all  of  the  property  shall  be  divided  among  all  of  the  tes- 
tator's children,  share  and  share  alike,  and  if  any  one  or  more  of 
them  "die  without  an  issue"  then  their  share  shall  revert  back  to 
the  estate  and  be  divided  equally  among  all  the  surviving  heirs, 
will  be  regarded  as  referring  to  the  death  of  any  child  before  the 
death  of  the  life  tenant,  there  being  nothing  in  the  will  to  indicate 
a  later  date,  and  on  the  death  of  the  life  tenant  the  fee  will  vest 
in  the  surviving  children,  regardless  of  whether  they  have  issue. 

3.  Same — when  trust  provision  is  not  void  for  uncertainty.  A 
provision  in  a  will  that  the  share  of  one  named  child  shall  be  kept 
by  a  certain  person,  as  custodian  of  his  share,  until  he  is  sixty-five 
years  old,  such  person  to  give  bond  that  he  will  pay  to  such  child 
"legal  interest  semi-annually  for  his  support,"  is  not  void  for  un- 
certainty when  considered  in  connection  with  the  fact  that  the  tes- 
tator's estate  consisted  largely  of  real  estate,  and  the  words  "legal 
interest  semi-annually"  will  be  regarded  as  meaning  semi-annual 
net  income  from  the  child's  share  of  the  estate. 
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Writ  of  Error  to  the  Circuit  Court  of  McDonough 
county ;  the  Hon.  Harry  M.  Waggoner,  Judge,  presiding. 

Lybarger  &  HiLLYER,  for  plaintiff  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

John  W.  Sheley  died  testate  February  15,  1912,.  seized 
of  real  estate  situated  in  the  cities  of  Bushnell  and  Ma- 
comb, McDonough  county,  and  also  of  a  quarter  section  of 
farm  land  in  that  county,  and  personal  property.  He  left 
surviving  him  his  widow,  Louisa  Sheley,  and  his  children, 
Charles  E.,  Willard,  Walter,  Sherman,  Estella,  Alta  and 
Edna.  By  the  first  clause  of  his  will  he  provided  for  the 
payment  of  his  debts.    The  second  clause  is  as  follows : 

"Second — After  the  payment  of  such  funeral  expenses 
and  debts,  I  give,  devise  and  bequeath  all  my  lands,  tene- 
ments and  hereditaments,  and  all  my  household  furniture, 
ready  money,  securities  for  money,  goods  and  chattels,  and 
all  other  parts  of  my  real  and  personal  estate  and  effects 
whatsoever,  unto  my  wife,  Louisa  Sheley,  so  long  as  she 
doth  live;  and  further,  after  my  wife's  demise  my  desire 
and  will  is  that  all  of  my  estate,  both  real  and  personal, 
shall  be  divided  between  all  of  my  children^  share  and  share 
alike,  and  if  any  one  or  more  of  them  die  without  an  issue, 
then  their  share  shall  revert  back  to  my  etsate  and  be  di- 
vided equally  between  all  the  surviving  heirs ;  and  further, 
it  is  my  desire  and  will  is  that  Charles  Emery  Sheley's 
share  shall  be  kept  by  Walter  Sheley  as  custodian  of  his 
share  until  he  is  sixty-five  years  old,  the  said  Walter  Sheley 
giving  bond  that  he  will  pay  to  said  Charles  Emery  Sheley 
legal  interest  semi-ally  for  his  support." 

By  the  remaining  clauses  he  appointed  his  wife  execu- 
trix and  revoked  all  former  wills. 

Louisa  Sheley  died  May  2,  191 3,  and  the  son  Willard 
was  appointed  administrator  with  the  will  annexed.  Charles 
E.  Sheley  filed  this  bill  in  the  circuit  court  of  McDonough 


Digitized  by 


Google 


PA 'It]  Shelby  v.  Shelby.  97 

county  to  construe  the  last  will  and  testament  of  his  father 
and  made  his  brothers  and  sisters  parties  defendant. 

In  addition  to  the  facts  above  detailed  it  was  further 
shown  upon  the  hearing  that  each  of  the  children  of  John 
W.  Sheley  had  issue  except  Charles  E.  and  Willard.  The 
court  by  its  decree  so  construed  the  will  as  to  hold  that 
by  reason  of  the  fact  that  they  had  issue,  Walter,  Sherman, 
Estella,  Alta  and  Edna  each  took  the  fee  simple  title  to  the 
undivided  one-seventh  interest  in  all  the  real  estate,  subject 
to  the  life  estate  of  their  mother,  which  was  then  extinct, 
and  that  Charles  E.  and  Willard,  by  reason  of  the  fact 
that  they  had  no  issue,  took  a  base  or  determinable  fee  in 
the  undivided  one-seventh,  subject  to  ripen  into  a  fee  simple 
estate  upon  the  birth  of  a  child  or  children  to  them,  respec- 
tively, and  that  if  Charles  E.  or  Willard  should  either  of 
them  die  without  issue,  then  his  interest  in  the  real  estate 
would  revert  to  and  be  vested  in  his  surviving  brothers  and 
sisters.  The  decree  further  found  that  the  provision  of  the 
will  that  the  share  of  Charles  E.  Sheley  should  be  kept  by 
Walter,  as  custodian,  until  Charles  had  attained  the  age  of 
sixty-five  years,  Walter  to  give  bond  that  he  would  pay 
Charles  legal  interest  semi-annually  for  his  support,  was 
vague,  uncertain,  meaningless,  null  and  void.  Willard  She- 
ley,  as  administrator  with  the  will  annexed  and  in  his  own 
right,  has  sued  out  this  writ  of  error  to  have  the  decree  of 
the  circuit  court  reviewed. 

The  devise  to  the  children  by  the  second  clause  of  the 
will  is  in  almost  the  identical  language  of  the  devise  we 
were  called  upon  to  construe  in  Lachetmiyer  v.  Gehlbach, 
266  111.  II.  We  there  held  that  the  rule  applicable  is,  that 
where  there  is  a  devise  simpliciter  to  one  person  and  in  case 
of  his  death  to  another,  there  being  no  contingent  or  doubt- 
ful circumstances  connected  with  such  death,  the  testator 
will  be  presumed  to  intend  a  death  preceding  his  own,  but 
if  the  devise  over  is  to  take  effect  in  case  of  the  death  of 
the  first  taker  under  circumstances  which  may  or  may  not 
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take  place,  the  devise  over,  unless  controlled  by  other  pro- 
visions of  the  will,  will  take  effect  upon  the  death  of  the 
first  taker,  under  the  circumstances  specified,  either  before 
or  after  the  death  of  the  testator, — citing  Fifer  v.  Allen, 
228  111.  507,  and  A  hi  field  v.  Curtis,  229  id.  139.  Under 
the  holding  in  that  case  the  testator  here  referred  to  the 
death  of  any  of  his  children  before  the  death  of  the  life 
tenant,  inasmuch  as  there  are  no  words  contained  in  the 
will  referring  to  a  later  date.  The  death  of  any  of  th? 
children,  here,  therefore  means  before  the  death  of  the 
mother.  As  all  the  children  of  John  W.  Sheley  survived 
their  mother,  each  of  them  at  her  death  became  seized  of 
the  fee  simple  title  to  the  undivided  one-seventh  of  all  the 
real  estate  of  which  John  W.  Sheley  died  seized. 

The  court  also  erred  in  construing  the  provision  of  the 
will  relating  to  the  devise  to  Charles  E.  Sheley.  While  the 
purpose  of  the  testator  is  not  expressed  in  precise  and  tech- 
nical language  his  intent  is  apparent.  It  was  undoubtedly 
his  desire  and  intent  to  devise  the  undivided  one-seventh  of 
all  his  estate  to  Walter  Sheley  as  trustee,  in  trust  for  his 
son  Charles  E.  Sheley  until  Charles  should  attain  the  age 
of  sixty-five  years,  when  the  same  should  be  conveyed  to 
him.  The  further  provision  that  Walter  should  give  bond 
conditioned  that  he  would  pay  Charles  legal  interest  semi- 
annually for  his  support  is  clear  and  intelligible  when  con- 
strued in  connection  with  the  fact  that  the  estate  consisted 
largely  of  real  estate.  It  would  be  impossible  for  anyone 
to  pay  the  legal  rate  per  cent  semi-annually  on  real  estate 
entrusted  to  him.  It  was  clearly  the  intent  of  the  testator 
to  place  Walter  in  possession  of  this  property  as  trustee, 
with  the  usual  bond  to  conserve  the  property  and  to  pay 
to  Charles  semi-annually  the  net  income  from  the  same, 
which  the  testator  referred  to  as  legal  interest. 

It  is  also  complained  that  the  decree  found  that  John 
W.  Sheley  died  February  15,  1902,  and  Louisa  Sheley  died 
May  2,   1903,  whereas  the  uncontradicted  proof  is  that 


Digitized  by 


Google 


tA,  M6.]  Geist  v.  Huffendick.  90 

John  W.  Sheley  died  February  15,  1912,  and  his  wife  died 
May  2,  1913.  These  dates  were  no  doubt  inadvertently  in- 
serted in  the  decree. 

For  the  errors  indicated,  the  decree  of  the  circuit  court 
is  reversed  and  the  cause  is  remanded,  withjdirections  to  en- 
ter a  decree  in  conformity  with  the  views  herein  expressed. 
Reversed  and  remanded^  with  directions. 


Emma  Geist  et  al  Appellants,  vs.  Katie  Huffendick 
et  al.  Appellees. 

Opinion  Hied  February  16,  igi6. 

1.  Wii*i,s — when  interest  of  daughters  in  land  is  a  life  estate 
pur  autre  vie.  Where  one  clause  of  a  will  provides  that  at  least 
$5000,  and  not  to  exceed  $6000,  shall  be  invested  in  a  farm  for 
the  testator's  two  daughters,  naming  them,  "during  Iheir  natural 
life,"  and  in  case  either  shall  die,  her  life  interest  "shall  descend 
in  accordance  with  the  laws  of  Illinois,"  and  the  next  clause  gives 
the  residue  of  the  testator's  property  to  his  widow  for  life  and 
after  her  death  "all  said  property,  real  and  personal,  shall  be  di- 
vided in  equal  shares  among  my  following  children,  [naming  them, 
and  including  the  two  daughters,]  provided,  however,  that  the 
amount  so  invested  for  my  two  daughters  *  ♦  ♦  shall  be  con- 
sidered an  advancement  to  the  value  of  their  interest  in  said 
land,"  the  daughters  take  a  life  estate  pur  autre  vie  in  the  farm 
so  purchased  and  do  not  take  the  fee. 

2.  Judgments  and  decrees — when  Unding  in  a  decree  is  not  a 
final  adjudication.  The  mere  finding  of  a  fact  in  a  partition  de- 
cree without  basing  any  decretal  order  thereon  is  not  such  a  final 
adjudication  as  will  be  binding  upon  the  parties  when  the  cause 
is  re-referred  to  the  master  in  chancery  to  find  the  interests  of 
the  parties  which  were  not  determined  by  the  decree. 

AppEai.  from  the  Circuit  Court  of  Madison  county; 
the  Hon.  VV.  E.  Hadley,  Judge,  presiding. 

B.  G.  Waggoner,  (Williamson,  Burroughs  &  Ry- 
der, of  counsel,)  for  appellants. 
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C.  H.  Burton,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Appellants,  Emma  Geist  and  Jessie  Huffendick  Bartel- 
son,  filed  their  bill  for  partition  against  appellees,  the  surviv- 
ing children  of  Henry  Huffendick,  deceased,  in  the  circuit 
court  of  Madison  county. 

Henry  Huffendick  died  testate  in  December,  1888,  leav- 
ing surviving  him  his  wife,  .Katherine,  and  his  children, 
Katie,  Fred,  (or  Fritz,)  Joseph,  Mary,  Bernhart  and 
George.    Clauses  2  and  3  of  his  will  are  as  follows : 

"2.  It  is  my  wish  and  will  that  at  least  five  thousand 
($5000)  dollars,  and  not  to  exceed  $6000,  shall  be  invested 
in  a  good  and  paying  farm  for  the  use  and  benefit  of  my 
two  daughters,  Katy  Huffendick  and  Mary  Huffendick, 
during  their  natural  life,  and  in  case  either  of  those  my  two 
daughters  Should  die,  her  life  interest  in  said  real  estate 
shall  descend  in  accordance  with  the  laws  of  Illinois.  The 
amount  necessary  to  the  purchase  of  said  land  shall  be  taken 
out  of  my  estate  and  invested  within  two  years  from  and 
after  my  death. 

"3.  I  leave,  give  and  bequeath  to  my  beloved  wife,  Kath- 
erine  Huffendick,  the  rest  of  all  my  property,  real  and  per- 
sonal, during  her  lifetime  and  as  long  as  she  remains  my 
v/idow,  and  after  her  death  all  said  property,  real  and  per- 
sonal, shall  be  divided  in  equal  shares  among  my  follow- 
ing children,  Katy  Huffendick,  Fritz  Huffendick,  Joseph 
Huffendick,  Mary  Huffendick,  Bernhart  Huffendick  and 
George  Huffendick,  provided,  however,  that  the  amount  so 
invested  for  my  two  daughters,  Katy  and  Mary  Huffendick, 
shall  be  considered  an  advancement  to  the  value  of  their 
interest  in  said  land." 

The  widow,  Katherine,  was  appointed  executrix,  and 
pursuant  to  the  provision  of  clause  2  she  purchased  a  farm 
for  the  sum  of  $5500,  taking  title  thereto  in  her  own  name. 
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Joseph  died  intestate,  unmarried  and  without  issue.  Bern- 
hart  intermarried  with  Jessie  Juda  and  died  intestate,  leav- 
ing his  widow  but  no  children  or  descendants  of  children 
surviving  him.  George  intermarried  with  Emma  Stevens 
and  died  intestate,  leaving  his  widow  and  one  child,  who 
has  since  died,  surviving  him.  Katherine,  the  widow,  is 
deceased,  and  Jessie  and  Emma,  who  have  re-married,  filed 
this  bill  for  the  partition  of  the  real  estate  so  purchased 
by  Katherine  pursuant  to  the  provision  of  clause  2  of  the 
will  of  Henry  Huffendick.  The  cause,  by  agreement  of  the 
parties,  was  referred  to  the  master  in  chancery  to  take  the 
proof  and  report  the  same,  together  with  his  findings  on  the 
question  of  the  construction  of  the  will,  all  other  issues  be- 
ing reserved  until  the  will  should  be  construed  by  the  court, 
at  which  time,  it  was  provided  by  the  order,  the  defendants 
should  have  the  right  to  file  additional  answers  to  the  bill. 
Those  portions  of  the  will  which  required  construction 
are  the  two  clauses  hereinabove  set  out,  the  controversy  be- 
ing whether  Katie  and  Mary  had  a  life  estate,  only,  in  the 
real  estate  purchased  pursuant  to  the  provisions  of  the  will, 
or  were  vested  with  the  fee  simple  title  thereto.  The  chan- 
cellor found  and  decreed  the  true  intent  of  the  will  to  be 
that  at  least  $5000,  and  not  to  exceed  $6000,  of  the  tes- 
tator's estate  should  be  invested  in  a  farm  as  an  advance- 
ment to  his  daughters,  Katie  and  Mary,  and  that  the  daugh- 
ters were  to  take  the  fee  simple  title  to  such  farm;  that 
Katherine  Huff'endick  took  a  life  interest  in  the  remainder 
of  the  estate,  and  that  Katie,  Fred  and  Mary,  and  Emma 
Geist  and  Jessie  Bartelson,  are  the  owners  of  the  residue, 
except  the  farm  purchased  pursuant  to  the  provisions  of 
the  will  for  Katie  and  Mary,  the  purchase  price  of  which 
($5500)  is  charged  to  Katie  and  Mary  as  an  advancement, 
and  that  as  Katherine  Huffendick,  acting  as  executrix,  took 
the  title  to  said  real  estate  in  herself  for  the  use  and  bene- 
fit of  Katie  and  Mary,  the  master  should  convey  said  real 
estate  to  Katie  and  Mary  in  fee  simple.    Appellants  contend 
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that  this  construction  is  improper  and  docs  not  express  the 
true  intent  of  the  will. 

By  clause  2  the  testator  specifically  provided  that  a  farm 
should  be  purchased  for  the  use  and  benefit  of  his  daugh- 
ters during  their  natural  lives.  If  any  larger  estate  was 
given  them  in  the  land  directed  to  be  purchased  for  them 
it  is  by  virtue  of  the  language  used  in  the  remainder  of  this 
clause  and  in  clause  3.  There  is  nothing  in  clause  2  incon- 
sistent with  the  vesting  of  a  life  estate,  only,  in  the  two 
daughters.  The  language,  "in  case  either  of  those  my  two 
daughters  should  die,  her  life  interest  in  said  real  estate  shall 
descend  in  accordance  with  the  laws  of  Illinois,"  does  not 
have  the  effect  of  creating  a  greater  estate  than  a  life  estate. 
Had  the  testator  simply  provided  that  a  farm  should  be 
purchased  for  the  use  and  benefit  of  his  two  daughters 
during  their  natural  lives  and  made  no  express  disposition 
of  the  share  of  the  daughter  who  should  die  first,  each  of 
the  daughters  would  have  taken  a  life  estate  with  a  cross- 
remainder  determinable  upon  the  death  of  both.  (Addicks 
V.  Addicks,  266  111.  349.)  It  was  evidently  the  intention 
of  the  testator  to  prevent  the  application  of  this  rule  and 
to  provide  that  the  heirs-at-law  of  the  daughter  dying  first 
should  have  the  use  and  benefit  of  one-half  the  land  during 
the  life  of  the  survivor.  It  is  clearly  a  case  of  providing 
for  a  life  estate  pur  autre  vie,  and  the  language  of  the  will 
that  the  life  interest  of  the  daughter  first  dying  "shall  de- 
scend in  accordance  with  the  laws  of  Illinois,"  means  simply 
that  it  should  descend  or  go  to  the  heirs-at-law  of  such  de- 
ceased daughter,  which  was  a  proper  disposition  for  the  tes- 
tator to  make.  {Addicks  v.  Addicks,  supra.)  That  such 
was  the  intent  of  the  testator  appears  more  clearly  from 
the  language  of  clause  3,  wherein  he  provides  that  after 
the  death  of  his  wife  all  his  property,  real  and  personal, 
shall  be  divided  in  equal  shares  among  his  children,  naming 
them,  provided  that  the  amount  invested  for  his  two  daugh- 
ters "shall  be  considered  an  advancement  to  the  value  of 
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their  interest  in  said  land."  If  the  testator  had  by  clause  2 
devised  to  his  two  daughters  the  fee  simple  title  to  the  land 
to  be  purchased  for  them,  the  provision  of  clause  3  that 
the  amount  invested  for  the  daughters  should  be  consid- 
ered an  advancement  "to  the  value  of  their  interest  in  said 
land"  would  be  meaningless.  The  evident  intention  of  the 
testator  was  to  prefer  his  two  daughters  during  the  life- 
time of  their  mother  but  at  the  mother's  death  to  divide 
his  property  equally  among  his  children.  The  two  daugh- 
ters were  therefore  given  life  estates  in  the  land  to  be  pur- 
chased for  them,  with  the  provision  that  at  the  death  of 
their  mother,  and  upon  the  distribution  of  the  estate,  the 
then  value  of  their  life  estates  should  be  charged  against 
them  as  an  advancement.  The  court  erred  in  holding  that 
the  daughters,  Katie  and  Mary,  took  the  fee  simple  title  to 
the  land  purchased  for  their  benefit. 

It  is  complained  that  the  court  found  erroneously,  and 
evidently  through  inadvertence,  that  Bernhart  predeceased 
Joseph,  whereas  the  fact  is  alleged  to  be  that  Joseph  died 
first.  Appellants  are  not  prejudiced  by  this  finding  in  the 
decree.  The  court  did  not  fix  the  interests  of  the  parties 
but  ordered  that  the  cause  be  re-referred  to  the  master  in 
chancery  for  that  purpose.  The  mere  finding  of  a  fact  in 
the  decree  without  basing  any  decretal  order  thereon  is  not 
such  a  final  adjudication  as  would  be  binding  upon  appel- 
lants, and  when  the  cause  is  again  referred  to  the  master 
to  find  the  interests  of  the  parties,  appellants  will  have  an 
opportunity  to  be  heard  and  to  have  the  interests  found  in 
accordance  with  the  facts. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded,  with  directions  to  enter  a  decree  in  accordance 
with  the  views  herein  expressed. 

Reversed  and  remanded,  unth  directions. 
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John  R.  Blackmore  et  aL  Appellants,  vs,  James  R.  Sut- 
ton et  al.  Appellees. 

Opinion  Hied  February  i6,  IQ16, 

1.  Highways — section  74  of  Roads  and  Bridges  act,  as  to  re- 
ducing width  of  roads,  construed.  The  provision  of  section  74  of 
the  Roads  and  Bridges  act  that  in  case  of  natural  obstructions  on 
one  side  of  a  highway,  or  where  a  highway  extends  along  the 
right  of  way  of  a  railroad,  river  or  canal,  the  commissioners  are 
authorized  to  reduce  the  width  of  the  road  on  one  side,  only,  has 
application  to  obstructions,  rights  of  way,  rivers  and  canals  which 
are  outside  of  and  adjacent  to  the  highway,  and  not  to  a  drainage 
district  ditch  which  is  within  the  highway  and  occupies  part  of  it. 

2.  Same — when  commissioners  are  not  authorized  to  reduce 
width  of  highway.  Where  a  petition  to  the  highway  commission- 
ers prays  that  a  road  extending  for  a  distance  of  six  miles  be  re- 
duced in  width  from  60  to  40  feet,  but  it  appears  from  the  answer 
of  the  commissioners  that  the  road  is  66  feet  wide  but  that  for  a 
distance  of  two  miles  the  road  is  occupied  by  a  drainage  ditch 
26j^  feet  wide,  the  commissioners  are  not  authorized  to  grant  the 
prayer  of  the  petition  and  cannot  be  compelled  to  do  so.  (People 
V.  Commissioners  of  Highways,  270  111.  141,  distinguished.) 

Appeal  from  the  Circuit  Court  of  Ford  county;  the 
Hon.  George  W.  Patton,  Judge,  presiding. 

Cloud  &  Thompson,  for  appellants. 

Kerr  &  Lindley,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

Appellants  presented  their  petition  to  the  commission- 
ers of  highways  of  the  town  of  Mona,  in  Ford  county, 
signed  by  a  majority  of  the  land  owners  along  the  line 
of  the  road,  praying  that  a  road  extending  east  and  west 
through  that  town  for  a  distance  of  six  miles  be  reduced 
from  the  width  of  60  to  40  feet.  The  commissioners  of 
highways  met  and  denied  the  petition.  Appellants  there- 
upon filed  th^ir  petition  for  a  writ  of  mandamus  in  the  cir- 
cuit court  of  Ford  county  to  require  the  commissioners  of 
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highways,  who  are  appellees  here,  to  grant  the  prayer  of 
such  petition  and  reduce  the  road  to  the  width  of  40  feet. 
Appellees  filed  an  answer  and  the  court  overruled  the  de- 
murrer of  appellants  to  the  same.  Appellants  having  elected 
to  stand  by  their  demurrer,  the  petition  was  dismissed  and 
this  appeal  followed. 

A  number  of  questions  are  raised,  but  it  will  be  neces- 
sary to  decide  but  one.  By  the  answer  appellees  averred 
that  the  road  was  of  the  width  of  66  feet,  and  that  on  the 
south  side  thereof,  and  for  about  two  miles  from  the  east 
end  of  the  road,  there  is  a  drainage  ditch  located  therein 
which  is  2654  feet  in  v/idth.  This  averment  of  the  answer 
was  admitted  by  the  demurrer.  It  is  insisted  by  appellants 
that  the  commissioners  of  highways  had  no  discretion  in 
the  matter  of  the  petition,  but  that  it  was  mandatory  upon 
them  to  reduce  the  width  of  the  road  upon  the  presentation 
of  the  petition,  properly  signed,  under  section  74  of  the 
Road  and  Bridge  act,  and  rely  upon  People  v.  Commission- 
ers of  Highways,  270  111.  141,  in  support  of  this  contention. 
Section  74  of  the  Road  and  Bridge  act  does  not  apply  to 
the  situation  here  presented,  and  consequently  what  was 
said  in  People  v.  Commissioners  of  Highzvays,  supra,  can 
have  no  bearing  upon  the  questions  involved.  Said  sec- 
tion 74  provides  only  for  the  reduction  of  the  width  of 
roads  to  40  feet.  The  answer  alleges,  and  the  demurrer 
admits,  that  for  one-third  of  the  length  of  this  road  its 
width  has  already  been  reduced,  so  far  as  the  use  of  the 
public  for  travel  is  concerned,  to  a  width  of  39 J^  feet.  It 
needs  no  argument  or  illustration  to  demonstrate  that  the 
public  cannot  travel,  as  upon  a  highway,  within  the  ditch 
of  a  drainage  district.  When  the  drainage  district  was  per- 
mitted to  place  its  ditch  26  J^  feet  in  width  along  the  south 
side  of  this  public  highway  the  highway  was  necessarily 
reduced,  so  far  as  the  use  of  the  public  is  concerned,  to  a 
width  of  39  J^  feet.  The  provisions  of  said  section  74  that 
in  case  of  natural  obstructions  on  one  side  of  the  highway, 
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or  where  the  highway  extends  along  the  right  of  way  of  a 
railroad,  river  or  canal,  the  commissioners  are  authorized  to 
reduce  the  width  of  the  road  on  one  side,  only,  has  no  ap- 
plication here,  as  the  obstructions,  rights  of  way,  rivers  and 
canals  there  referred  to  are  those  outside  of  and  adjacent 
to  the  highway.  In  this  case  the  drainage  district  ditch  is 
within  the  highway  and  occupies  a  part  of  it. 

The  commissioners  of  highways  were,  by  the  petition  as 
presented  to  them,  asked  to  reduce  the  width  of  this  road 
throughout  its  whole  length  of  six  miles.  They  possessed 
no  power  to  reduce  the  width  of  a  considerable  portion  of 
the  road,  and  therefore  properly  refused  to  grant  the  prayer 
of  the  petition. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


F.  E.  G11.LETT,  Appellant,  vs,  H.  V.  Teel,  Appellee. 
Opinion  filed  February  16,  Ipi6. 

1.  Contracts — when  a  contract  is  merged  in  subsequent  deed. 
If  a  deed  made  in  pursuance  of  a  contract  embraces  all  the  sub- 
jects contained  in  the  contract  the  contract  merges  in  the  deed 
and  can  be  resorted  to  only  for  the  purpose  of  evidence. 

2.  Same — zvhen  contract  is  not  merged  in  deed.  An  executory 
agreement,  verbal  or  written,  for  the  performance  of  distinct  and 
separate  provisions,  is  not  merged  in  or  superseded  by  a  subse- 
quent deed  in  execution  of  a  part,  only,  of  such  provisions,  except 
to  the  extent  of  the  provisions  covered  by  the  deed. 

3.  Same — when  evidence  of  acts  shozving  practical  construc- 
tion of  contract  by  the  parties  is  admissible.  If  the  terms  of  a 
written  agreement  are  doubtful,  evidence  of  acts  showing  a  prac- 
tical construction  of  the  contract  by  the  parties  thereto  is  admis- 
sible to  enable  the  court  to  understand  the  language  of  the  contract 
in  the  sense  in  which  it  was  used  by  the  parties. 

4.  Same — provision  of  a  contract  construed  as  not  merged  in 
deeds  or  as  requiring  construction  of  a  bridge.  A  provision  in  a 
contract  between  parties  about  to  exchange  lands,  to  the  effect 
that  it  is  proposed  to  cut  a  channel  at  a  certain  place  for  the  pur- 
pose of  straightening  a  creek  and  that  either  party  shall  have  the 
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right  to  dig  the  same,  is  not  merged  in  subsequent  short-form  war- 
ranty deeds  containing  no  provision  on  the  subject  of  the  ditch; 
nor  will  such  agreement  be  construed  as  requiring  one  party  to 
build  a  bridge  across  the  ditch,  where  the  evidence  showing  the 
acts  of  the  parties  does  not  indicate  that  the  parties  intended  to 
construct  any  bridge  but  that  the  former  private  road  across  the 
land  should  be  abandoned. 

Appeal  from  the  Circuit  Court  of  Schuyler  county; 
the  Hon.  Guy  R.  Williams,  Judge,  presiding. 

H.  M.  BiLLiNGSLEY,  and  Chiperfield  &  Chiperfield, 
for  appellant. 

B.  O.  WiLLARD,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  bill  filed  in  the  circuit  court  of  Schuyler 
county  by  appellant,  F.  E.  Gillett,  to  enjoin  appellee,  H.  V. 
Teel,  from  changing  the  course  of  Crooked  creek  or  divert- 
ing its  waters  into  a  ditch  dug  under  the  direction  of  Teel 
for  the  purpose  of  straightening  said  creek,  and  also  pray- 
ing that  Teel  might  be  required  to  build  a  suitable  bridge 
or  crossing  over  said  ditch  to  afford  means  of  passing  be- 
tween Gillett's  land  ^nd.  a  certain  public  highway  a  short 
distance  north.  The  chancellor  heard  the  evidence  and  dis- 
missed the  bill  for  want  of  equity.  The  case  was  appealed 
to  this  court  on  the  ground  that  a  freehold  was  involved, 
it  being  urged  here  and  in  the  trial  below  that  a  perpetual 
easement  was  interfered  with  by  the  digging  of  this  ditch. 

The  land  in  question  is  in  the  southern  part  of  Schuyler 
county,  not  far  from  the  Illinois  river,  and  is 'usually  called 
in  the  evidence  "the  island"  and  will  be  so  designated  here. 
It  is  oval  in  for^n,  containing  about  fifty-four  acres,  and  is 
almost  entirely  surrounded  by  a  stream  known  as  Crooked 
creek,  except  for  a  strip  or  "neck"  of  land  about  five  hun- 
dred feet  wide  which  connects  it  with  the  land  lying  to  the 
north.    The  location  of  the  land  and  creek  and  surround- 
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ings  is  approximately  shown  and  will  be  better  understood 
by  the  plat  which  here  follows : 

^OftTH 


puaitc       MtfffWAY 


fetrs  3  Land 


Prior  to  May  7,  1909,  Gillett  was  the  owner  of  the  land 
lying  immediately  to  the  north  of  the  island  and  including 
a  part  of  the  neck  above  referred  to.  He  also  owned  about 
thirty-three  acres  in  the  westerly  part  of  the  island,  and 
Teel  owned  the  remainder  of  the  island.  On  said  May  7 
Gillett  deeded  to  Teel  his  land  north  of  the  island  and  Teel 
deeded  his  part  of  the  island,  approximately  twenty-one 
acres,  to  Gillett.  In  this  transaction  the  consideration  for 
the  land  Gillett  sold  Teel  was  $9360,  and  to  meet  it  Teel 
paid  Gillett  $8520  in  money  and  deeded  him  the  twenty- 
one  acres  of  the  island  at  a  valuation  of  $840.  The  deeds 
whereby  the  properties  were  .conveyed  were  ordinary  short- 
form  statutory  warranty  deeds,  and  contained  nothing  about 
digging  the  ditch  or  straightening  the  creek,  or  the  right  of 
way  here  under  consideration.  The  contract  under  which 
these  deeds  were  given  was  executed  April  24,  1909,  be- 
tween Gillett  and  Teel,  and  contained  a  clause  which  read : 
"It  is  proposed  to  cut  a  channel  for  Crooked  creek,  for  the 


Digitized  by 


Google 


M.  MS.]  GiLLETT  V.  Teel.  109 

purpose  of  straightening  the  S£ftne,  on  the  north  line  of  the 
tract  to  be  conveyed  by  said  Teel  to  said  Gillett,  and  either 
party  to  this  agreement  shall  have  the  right  to  cut  or  dig 
the  same." 

The  evidence  shows  that  for  years  the  person  owning 
the  island  had  been  accustomed  to  get  to  and  from  a  pub- 
lic road  running  east  and  west  some  distance  north  of  the 
creek,  by  what  is  claimed  to  be  a  private  road  or  right  of 
way  leading  from  the  northern  part  of  the  island  and  along 
the  westerly  side  of  the  neck  and  then  over  the  land  for- 
merly owned  by  Gillett  but  now  by  Teel;  that  it  was  im- 
possible to  get  upon  the  island  by  a  wagon  or  other  vehicle 
by  any  other  way  than  this  road,  as  the  creek  was  too  wide 
and  deep  and  had  sides  too  steep  to  be  forded.  The  evi- 
dence tends  to  show,  also,  that  sometimes  a  ferry  was  used 
to  get  across  to  the  island.  Crooked  creek  in  that  locality 
is  about  one  hundred  and  forty  feet  wide  and  from  fifteen 
to  twenty  feet  deep  at  different  stages,  and  navigable  by 
boats  from  the  Illinois  river  to  a  place  about  a  mile  and  a 
half  up  the  creek  from  the  island,  called  Starr  bridge,  ex- 
cept when  the  creek  is  frozen  or  very  low.  The  evidence 
tends  to  show  that  it  was  navigable  about  seven  or  eight 
months  of  the  year.  It  forms  the  boundary  between  Schuy- 
ler and  Brown  counties  from  the  Illinois  river  for  several 
miles  northwest.  There  was  an  elevator  at  Starr  bridge 
which  was  a  market  for  grain  in  that  neighborhood,  and 
the  grain  was  shipped  by  boats  from  this  elevator.  A  corn- 
crib  stood  near  the  creek  bank  on  appellant's  land,  and  the 
evidence  shows  that  sometimes  the  corn  raised  on  the  island 
was  shipped  by  boat  to  market,  there  being  a  boat  landing. 
A  public  highway  was  situated  about  a  quarter  of  a  mile 
south  of  the  island,  in  Brown  county. 

The  evidence  shows  that  the  parties  to  this  litigation  had 
been  negotiating  for  the  exchange  of  the  lands  some  time 
prior  to  the  execution  of  the  said  contract.  The  land  on 
the  island,  as  well  as  other  lands  in  the  bottom  near  by. 
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was  subject  to  overflow  in  high  water,  and  the  project  of 
straightening  Crooked  creek  by  cutting  through  the  neck  of 
the  island  was  discussed  during  these  negotiations,  it  being 
expected  that  the  straightening  of  the  creek  in  this  way 
would  lessen  the  liability  of  the  island  and  the  other  low 
lands  to  overflow.  Before  the  time  of  executing  said  deeds, 
in  May,  1909,  the  subject  of  a  bridge  across  the  proposed 
ditch  does  not  seein  to  have  been  discussed  or  suggested, 
although  there  was  testimony  to  the  effect  that  it  was  sug- 
gested between  them  that  Gillett  could  cross  the  cut  by 
means  of  a  small  ferry,  costing  not  more  than  $50,  until 
the  old  bed  on  the  south  side  of  the  creek  should  fill  up 
so  he  could  get  out  on  that  side  to  the  highway  in  Brown 
county.  Gillett  and  Teel  were  not  the  only  ones  interested 
in  cutting  this  ditch.  The  testimony  shows  that  about  the 
time  of  executing  the  contract  in  question  a  public  meeting 
was  held  in  that  neighborhood  to  raise  funds  for  cutting 
the  ditch  across  the  neck  of  the  island ;  that  Gillett  talked 
publicly  there,  advocating  the  cutting  of  the  ditch,  giving 
as  his  reasons  that  it  would  benefit  him  as  it  would  others 
present,  but  stating  that  it  would  be  some  inconvenience  to 
him  for  several  years  until  the  creek  filled  up  and  that  such 
inconvenience  ought  to  be  equivalent  to  his  share  of  the 
expense.  Several  witnesses  who  attended  this  meeting  tes- 
tified that  Gillett  stated  this,  and  he  does  not  deny  it  in  his 
testimony.  About  May  i,  1909,  Teel  accompanied  Gillett 
to  get  the  latter  the  privilege  of  a  right  of  way  from  the 
owners  of  the  land  between  the  south  end  of  the  island  and 
the  highway  in  Brown  county.  Certain  deeds  wer.e  exe- 
cuted by  the  owners  giving  Gillett  such  right  of  way.  One 
of  them  was  introduced  in  evidence  in  which  Gillett  was 
named  as  grantee,  containing  the  provision  that  the  deed 
was  to  be  void  unless  Crooked  creek  was  straightened  by 
cutting  the  ditch  across  the  neck  within  eighteen  months. 

Some  time  after  Teel  and  Gillett  exchanged  deeds  Teel 
caused  to  be  dug  a  ditch  about  forty  feet  wide  and  about 
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five  feet  deep,  but  having  a  still  deeper  cut  in  the  center, 
across  the  neck  of  land,  which  caused  the  water  of  the 
creek  to  go  almost  in  a  straight  direction  instead  of  making 
the  detour  it  before  made,  thus  leaving  the  island  entirely 
to  the  south  of  the  main  stream,  although  some  water  still 
stands,  at  times,  in  the  old  bed.  The  evidence  shows  that 
while  this  ditch  was  being  dug  appellant  protested  to  ap- 
pellee against  its  construction  and  made  an  attempt  to  stop 
the  work  by  filling  up  the  ditch,  but  it  was  eventually  con- 
structed, and  is  now,  as  we  understand,  carrying  most  of 
the  water  of  Crooked  creek.  A  small  stream  called  Snyder 
branch,  the  mouth  of  which  is  shown  on  the  plat,  flows 
north  into  Crooked  creek  at  the  westerly  end  of  the  island. 
In  times  of  rain  it  becomes  full  and  runs  rapidly,  bringing 
down  considerable  sediment  and  driftwood,  but  being  of 
no  great  length  or  size  the  water  quickly  subsides.  The 
evidence  is  to  the  effect  that  when  Crooked  creek  ran  in 
its  old  channel  the  water  from  Snyder  branch  would  add 
to  the  overflow  of  the  island.  Appellant  claims  that  the 
construction  of  this  ditch  and  the  consequent  drying  up 
of  Crooked  creek  between  the  cut  and  Snyder  branch  will 
cause  that  branch  to  deposit  sand  and  driftwood  on  his  land 
and  seriously  interfere  with  it  for  farming  purposes.  The 
weight  of  the  evidence,  however,  is  to  the  effect  that  this 
cut-off  will  lessen  the  liability  of  the  island  to  be  overflowed 
and  that  the  water  from  Snyder  branch  will  do  no  greater 
injury  to  it  than  theretofore. 

Appellant  testified  that  before  he  and  Teel  executed  said 
contract,  and  especially  at  and  before  the  time  the  deeds 
exchanging  the  land  were  executed,  Teel  told  him  that  he 
(Gillett)  could  have  a  right  of  way  for  a  private  road  six- 
teen feet  in  width  from  the  island  to  the  public  highway 
to  the  north  but  that  he  (Teel)  did  not  wish  to  burden  the 
deed  by  inserting  an  agreement  to  that  effect.  Appellee  tes- 
tified they  talked  about  the  effect  this  ditch  would  have 
on  passing  to  and  from  the  island,  and  agreed  that  for  sev- 
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eral  years  it  would  be  very  difficult  to  get  out  after  the 
ditch  was  cut  until  the  old  creek  bed  filled  so  that  Gillett 
could  get  out  to  the  south ;  that  he  told  Gillett  that  until  the 
ditch  was  dug  he  might  use  this  right  of  way  as  before,  in 
going  to  and  from  the  highway  to  the  north.  Teel's  testi- 
mony on  this  point  is  strongly  corroborated  by  that  of  sev- 
eral of  the  witnesses  who  were  present  at  the  public  meet- 
ing above  mentioned.  He  also  was  strongly  corroborated 
by  the  grantor  in  a  deed  giving  appellant  a  conditional  right 
of  way  from  the  island  to  the  road  south.  This  witness 
(Whited)  stated  that  when  appellee  and  appellant  came  to 
him  in  regard  to  this  deed  appellant  said  to  him,  in  Teel's 
presence,  that  the  latter  was  to  give  him  a  right  of  way  to 
the  road  north  until  this  ditch  was  cut  through  across  the 
neck.  Gillett  did  not  deny  this  testimony  of  Whited.  Teel's 
testimony  is  also  indirectly  corroborated  by  the  fact  that 
Gillett,  before  filing  this  bill,  had  filed  a  written  petition 
with  the  highway  commissioners  on  three  diflFerent  occa- 
sions asking  for  a  private  and  public  road  from  the  island 
to  the  highway  to  the  north, — ^the  route  in  which  he  now 
claims  he  has  a  perpetual  easement.  The  evidence  shows 
that  a  short  time  after  this  cut-off  was  constructed,  and 
until  carried  out  by  high  water,  a  temporary  bridge  ex- 
tended over  it  along  the  line  of  this  alleged  easement.  The 
evidence  fails  to  show  who  constructed  this. 

Counsel  for  appellant  contend  that  Gillett  is  entitled  to 
a  perpetual  easement  for  a  private  way  over  Teel's  land, 
between  appellant's  land  and  the  road  to  the  north,  as  a 
matter  of  necessity,  under  the  facts  in  this  record.  For  the 
purposes  of  this  case,  on  the  facts  proved,  it  may  be  as- 
sumed that  appellant  would  be  entitled  to  such  easement  if 
he  had  not  executed  the  agreement  of  April  24,  1909,  con- 
taining the  provision  that  either  party  had  a  right  to  cut  a 
channel  for  Crooked  creek  across  said  neck.  As  a  general 
rule,  a  deed  made  in  full  execution  of  a  contract  for  the 
sale  of  land  merges  the  provisions  of  the  contract  in  the 
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deed,  but  this  is  not  always  the  result.  If  a  deed  made  in 
pursuance  of  a  contract  embraces  all  the  subjects  contained 
in  the  contract  the  prior  agreement  merges  in  the  deed  and 
the  agreement  can  only  be  resorted  to  for  the  purpose  of 
evidence  between  the  parties.  An  executory  agreement,  ver- 
bal or  written,  for  the  performance  of  distinct  and  separate 
provisions  is  not  merged  in  or  superseded  by  a  subsequent 
deed  in  execution  of  a  part,  only,  of  such  provisions.  In 
such  a  case  the  prior  contract  is  superseded  only  as  to  such 
of  its  provisions  as  are  covered  by  the  conveyance  and  re- 
mains in  full  force  as  to  its  other  provisions.  (Laflin  v. 
Howe,  112  111.  253;  Piatt  v.  ^tna  Ins.  Co.  153  id.  113; 
13  Cyc.  617,  and  cited  cases.)  This  court  had  under  con- 
sideration in  Shelby  v.  Chicago  and  Eastern  Illinois  Rail- 
road  Co.  143  111.  385,  a  transaction  very  similar,  in  many 
of  its  facts,  to  the  one  we  are  here  considering,  and  the 
court  there  held  that  where  a  party  owning  an  island  in  a , 
river,  and  adjoining  land,  agrees  in  writing  to  sell  a  part 
of  the  island  for  picnic  grounds  and  to  maintain  two  dams 
on  the  river  so  as  to  keep  up  a  pond  for  boating  purposes, 
and  thereafter  makes  a  deed  for  the  land  sold,  if  the  agfree- 
ment  to  maintain  the  dams  is  not  incorporated  in  the  deed, 
it  will  not  be  merged  in  the  deed  or  affected  by  it  and  may 
be  enforced.  Manifestly,  the  provision  of  the  agreement  to 
construct  a  ditch,  under  these  authorities,  was  not  merged 
in  the  deeds  exchanging  the  lands,  and  hence  can  be  en- 
forced in  accordance  with  the  intention  of  the  parties  when 
the  agreement  was  executed.  This  seems  to  be  conceded 
by  counsel  on  both  sides  of  this  litigation,  and  they  have 
argued  the  case  on  this  basis. 

Counsel  for  appellant  claim  that  construing  this  contract 
as  to  cutting  the  channel  it  must  be  held  that  if  appellee  did 
the  work  he  must  provide  means  for  appellant  to  cross  this 
channel  to  and  from  his  land.  Nothing  is  said  in  the  con- 
tract itself  as  to  constructing  a  bridge  or  other  means  of 
crossing  said  ditch.    The  contract  provided  that  Gillett  had 
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the  right  to  dig  this  channel  if  he  wished  to.  Certainly,  if 
he  constructed  the  channel  no  one  could  argue  that  Teel 
would  be  obliged  to  build  a  bridge  over  it.  Considering  the 
language  of  the  contract,  fairly  construed,  it  seems  to  us  it 
did  not  require  appellee  to  build  a  bridge  or  provide  any 
other  means  of  crossing  over  the  channel  when  cut,  whether 
such  ditch  was  constructed  by  appellee  or  by  appellant.  Had 
that  been  the  intention  of  the  parties  to  the  contract  it  would 
have  been  a  very  simple  matter  to  have  so  provided  in  spe- 
cific words  in  the  contract  itself. 

Both  parties  have  introduced  oral  testimony  as  to  the 
intention  of  the  parties  in  executing  this  contract  for  the 
exchange  of  lands.  Courts  always  seek  to  discover  and  give 
effect  to  the  intention  of  the  parties  in  carrying  out  or  en- 
forcing any  contract,  and  for  the  purpose  of  ascertaining 
this  intention  will  endeavor  to  place  themselves  in  the  posi- 
tion of  the  contracting  parties,  so  that  they  may  understand 
the  language  of  the  parties  in  the  sense  in  which  they  used 
it.  (Field  v.  Leiter,  ii8  111.  17;  Whalen  v.  Stephens,  193 
id.  121.)  When  the  terms  of  a  written  agreement  are  in 
any  respect  uncertain  or  doubtful  and  the  contracting  par- 
ties by  their  own  conduct  have  placed  a  construction  upon 
the  provisions  of  such  contract  which  is  reasonable,  such 
construction  will  be  adopted  by  the  court,  and  evidence  of 
acts  showing  a  practical  construction  of  the  instrument  by 
the  parties  themselves  is  admissible.  {McLean  County  Coal 
Co,  V.  City  of  Bloomington,  234  111.  90;  Walker  v.  Illinois 
Central  Railroad  Co,  215  id.  610;  Purcell  Co.  v.  Sage,  200 
id.  342.)  The  proof  tends  to  show  that  the  consideration 
stated  in  each  deed  was  a  fair  price  for  the  land  therein 
conveyed.  It  would  be  most  unreasonable  to  hold  that  ap- 
pellee in  this  trade  would  not  only  pay  a  fair  price  for  the 
land  purchased,  but  in  addition  would  assume  an  obligation 
to  construct  a  bridge  at  a  cost  equal  to  about  half  the-  value 
of  the  land  purchased  by  him;  to  spend  from  $3000  to 
$6000  for  the  convenience  of  land  which  he  sold  for  $840. 
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If  the  court  places  itself  in  the  position  of  the  contracting 
parties  here,  in  view  of  all  the  facts  and  circumstances  sur- 
rounding them  at  the  time  of  executing  it,  said  contract  can 
not  properly  be  construed  as  contended  by  appellant.  More- 
over, if  we  assume  that  the  provision  of  this  contract  as 
to  constructing  this  channel  is  at  all  ambiguous  or  doubtful, 
the  extrinsic  evidence  in  the  record  shows,  practically  with- 
out any  controversy,  that  until  the  beginning  of  work  on 
this  ditch  both  parties  to  this  litigation  understood  that  the 
contract  did  not  require  appellee  to  build  such  bridge  and 
by  their  acts  had  so  practically  construed  this  contract.  Ap- 
pellant had  obtained  conditional  deeds  or  contracts  for  a 
right  of  way  to  connect  with  the  road  south  of  the  island 
provided  such  channel  was  dug,  and  the  testimony  shows, 
without  contradiction,  that  he  stated,  when  such  documents 
were  executed,  that  under  his  agreement  with  the  appellee 
he  was  only  to  have  a  right  of  way  from  the  island  to  the 
road  north  until  the  ditch  was  dug.  The  testimony  also 
shows,  without  controversy,  that  he  was  one  of  the  promot- 
ers of  the  project  for  digging  this  ditch,  but  that  he  stated 
he  did  not  want  to  give  any  cash,  as  his  contribution  would 
be  the  inconvenience  he  would  be  under  after  the  ditch  was 
constructed  until  the  old  channel  filled  up  and  he  could  get 
to  a  highway  in  another  direction.  Then,  too,  he  showed 
clearly  that  he  did  not  consider  appellee  liable  to  construct 
this  bridge  by  filing  petitions  at  three  several  times  with  the 
highway  commissioners  for  a  road  from  the  island  across 
the  land  of  appellee  to  the  highway  on  the  north,  evidently 
being  of  the  opinion  that  if  his  petition  was  allowed  the 
public  would  be  at  part  or  all  of  the  expense  of  construct- 
ing the  bridge  over  such  cut-off. 

For  the  reasons  stated,  the  trial  court,  under  the  facts 
of  this  case,  rightly  dismissed  the  bill  for  want  of  equity. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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The  People  ex  rel.  Josiah  Jourdan,  County  Collector,  Ap- 
pellee, vs.  The  Illinois  Central  Railroad  Company, 
Appellant. 

Opinion  filed  February  i6,  ipi6. 

1.  Taxes — holding  of  meeting  to  certify  amount  of  road  tax  is 
mandatory.  The  holding  of  the  meeting  on  the  first  Tuesday  in 
September  for  the  purpose  of  certifying  the  amount  of  the  road 
and  bridge  tax  required  is  essential  to  the  validity  of  the  tax,  and 
while  the  record  of  the  commissioners  may  be  amended,  upon 
proof  of  the  fact,  to  show  that  such  meeting  was  held,  yet  oral 
proof  of  the  holding  of  the  meeting  is  of  no  avail  unless  the  rec- 
ord be  amended. 

2.  Same — commissioners  must  Hx  the  rate  at  first  meeting  and 
not  the  amount.  Fixing  the  amount  required  for  road  and  bridge 
purposes  at  the  first  meeting  of  the  highway  commissioners  re- 
quired by  section  50  of  the  Roads  and  Bridges  act  is  not  a  com- 
pliance with  the  provision  of  such  section  which  requires  them  to 
fix  the  rate. 

3.  Same — what  is  not  essential  to  validity  of  meeting  to  fix  tax 
rate.  If  the  meeting  of  highway  commissioners  provided  for  by 
section  50  of  the  Roads  and  Bridges  act  of  191 3  is  held  within  the 
time  required  by  law,  it  is  not  material  that  the  clerk,  in  writing 
the  record,  designates  the  meeting  as  a  special  one,  nor  is  it  re- 
quired that  the  record  show  that  the  meeting  was  called  by  the 
president  or  two  of  the  highway  commissioners. 

4.  Same — what  record  shows  a  sufficient  determination  of  the 
tax  rate.  A  record  stating  that  the  commissioners  of  highways  of 
a  certain  township  "hereby  certify  that  we  require  fpr  road  and 
bridge  purposes  and  for  the  payment  of  outstanding  orders  drawn 
on  the  township  treasury  for  the  year  A.  D.  191 5  the  rate  of  sixty- 
one  cents  on  each  $100,"  shows  a  sufficient  determination  of  the 
tax  rate. 

5.  Same — when  record  of  amount  required  is  sufficiently  cer- 
tain. A  record  showing  that  the  commissioners  of  highways  "do 
hereby  certify  that  we  have  determined  that  the  amount  necessary 
to  be  raised  by  taxation  in  said  town  for  the  ensuing  year  for  the 
proper  construction,  maintenance  and  repair  of  roads  and  bridges 
in  such  town  is  the  sum  of  seven  thousand  dollars  ($7000;)  mo- 
tion made  and  duly  seconded  that  there  be  and  is  levied  for  the 
repair  of  roads  and  bridges  the  sum  of  $7000;  motion  carried," 
sufficiently  shows  that  the  amount  determined  upon  for  road  and 
bridge  purposes  was  $7000  and  not  $14,000. 
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6.  Same — a  judgment  for  road  taxes  should  be  limited  to  the 
portion  of  the  objecting  railroad  company's  property  in  the  town, 
A  judgment  for  road  and  bridge  taxes  should  be  limited  to  the 
portion  of  the  objecting  railroad  company's  property  in  the  town 
and  not  against  all  of  the  company's  property  in  the  county. 

Appeal  from  the  County  Court  of  Jasper  county ;  the 
Hon.  H.  C.  Davidson,  Judge,  presiding. 

George  W.  Fithian,  (John  G.  Drennan,  of  coun- 
sel,) for  appellant. 

Charles  D.  Fithian,  State's  Attorney,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

On  the  application  of  the  county  collector  for  judgment 
and  order  of  sale  for  delinquent  taxes  for  the  year  19 14, 
appellant,  the  Illinois  Central  Railroad  Company,  objected 
to  the  road  and  bridge  taxes  of  the  towns  of  Crooked 
Creek,  Wade,  Fox,  North  Muddy  and  Willow  Hill,  in  Jas- 
per county.  The  county  court  overruled  the  objections  and 
entered  judgment  and  order  of  sale. 

In  the  towns  of  Crooked  Creek,  Fox  and  North  Muddy 
there  was  no  record  of  any  meeting  of  the  commissioners 
of  highways  on  the  first  Tuesday  in  September,  19 14. 
Proof  was  made  that  such  a  meeting  was  held  in  each  of 
these  towns,  but  leave  was  neither  asked  nor  granted  to 
amend  or  supply  the  records  of  the  respective  boards  of 
commissioners  of  highways  showing  that  such  a  meeting 
was  held  at  which  appropriate  action  was  taken  to  deter- 
mine and  certify  the  amount  necessary  to  be  raised  by  tax- 
ation for  the  proper  construction,  maintenance  and  repair 
of  roads  and  bridges  of  the  respective  towns.  The  statute 
requiring  the  holding  of  the  meeting  on  the  first  Tuesday  in 
September  is  mandatory,  and  the  holding  of  such  meeting 
is  essential  to  the  validity  of  the  tax.  The  fact  that  such 
meeting  was  held  can  be  proven  only  by  the  records  of  the 
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commissioners  of  highways.  (People  v.  Toledo,  St,  Louis 
and  Western  Railroad  Co.  270  111.  472.)  The  objection 
that  the  road  and  bridge  taxes  of  these  towns  were  invalid 
because  of  the  failure  of  the  commissioners  of  highways 
to  hold  meetings  on  the  first  Tuesday  in  September  should 
have  been  sustained. 

In  the  town  of  Fox  the  commissioners  of  highways  at 
the  August  meeting  did  not  determine  the  tax  rate  to  be 
certified  by  them  but  fixed  the  amount  of  tax  required  at 
the  sum  of  $3000.  In  the  town  of  Willow  Hill  the  com- 
missioners of  highways  at  the  August  meeting  followed  the 
same  procedure  and  fixed  the  amount  required  at  the  sum 
of  $2600.  The  objection  that  these  taxes  were  invalid  for 
the  reason  that  the  commissioners  of  highways  fixed  the. 
amount  required  instead  of  the  tax  rate  should  have  been 
sustained.  People  v.  Illinois  Central  Railroad  Co.  270  111. 
485 ;  People  v.  New  York  Central  Railroad  Co,  271  id.  231. 

The  road  and  bridge  tax  of  the  town  of  Wade  was  ob- 
jected to  upon  the  ground  that  the  meeting  held  on  August 
22,  1914,  purports  by  the  record  of  the  commissioners  of 
highways  to  be  a  special  meeting,  and  the  record  does  not 
disclose  that  the  meeting  was  called  either  by  the  president 
or  by  any  two  of  the  commissioners  of  highways.  At  this 
meeting  the  commissioners  determined  that  they  required 
for  road  and  bridge  purposes,  for  the  year  19 15,  a  rate  of 
sixty-one  cents  on  each  $100.  It  was  not  necessary  that  any 
record  be  made  of  the  fact  that  the  president  had  called  a 
meeting  of  the  commissioners  of  highways  for  this  purpose, 
(People  V.  Cincinnati,  Lafayette  and  Chicago  Railroad  Co. 
270  111.  516,)  and  it  is  immaterial  that  the  clerk,  in  writing 
up  the  minutes  of  the  meeting,  designated  it  as  a  special  in- 
stead of  a  regular  meeting.  The  meeting  was  held  within 
the  time  provided  by  statute,  and  proper  action  was  taken 
at  that  meeting  for  determining  and  certifying  the  tax  rate. 

It  was  further  objected  that  the  record  of  this  meeting 
is  not  sufficient  to  show  a  compliance  with  the  statute.    The 
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record  is  as  follows :  "We,  the  commissioners  of  highways 
of  Wade  township,  hereby  certify  that  we  require  for  road 
and  bridge  purposes  and  for  the  payment  of  outstanding 
orders  drawn  on  the  township  treasury  for  the  year  A.  D. 
1915  the  rate  of  sixty-one  cents  on  each  $100."  The  only 
objection  made  to  this  record  is  that  it  does  not  show  a 
determination  of  the  tax  rate  to  be  certified  to  the  county 
board.  While  it  is  not  expressly  stated  in  this  record  that 
the  commissioners  determined  upon  a  rate  of  sixty-one  cents 
on  each  $100  as  the  tax  rate  to  be  certified  to  the  county 
board,  the  record  as  made  can  mean  nothing  else,  and  is 
therefore  a  sufficient  compliance  with  the  statute. 

The  following  is  the  record  of  a  meeting  held  on  the 
first  Tuesday  in  September  by  the  commissioners  of  high- 
ways of  the  town  of  Wade:  "We,  the  commissioners  of 
highways  of  the  town  of  Wade,  in  said  county,  do  hereby 
certify  that  we  have  determined  that  the  amount  neces- 
sary to  be  raised  by  taxation  in  said  town  for  the  ensuing 
year  for  the  proper  construction,  maintenance  and  repair  of 
roads  and  bridges  in  such  town  is  the  sum  of  seven  thou- 
sand dollars  ($7000.)  Motion  made  and  duly  seconded 
that  there  be  and  is  levied  for  the  repair  of  roads  and 
bridges  the  sum  of  $7000.  Motion  carried."  It  is  objected 
that  it  is  impossible  to  determine  from  this  record  whether 
the  commissioners  fixed  upon  the  amount  of  $7000  or  of 
$14,000  to  be  raised  by  taxation  for  road  and  bridge  pur- 
poses. There  can  be  no  question  as  to  the  proper  con- 
struction and  meaning  of  the  record  of  this  meeting  or  of 
the  action  taken  by  the  commissioners.  The  amount  fixed 
as  necessary  to  be  raised  by  taxation  for  the  construction, 
maintenance  and  repair  of  roads  and  bridges  in  the  town 
of  Wade  was  $7000.  That  is  the  amount  certified  by  the 
commissioners  of  highways  to  the  board  of  supervisors  and 
is  the  amount  extended  upon  the  tax  books.  The  objections 
to  the  road  and  bridge  taxes  of  the  town  of  Wade  were 
all  properly  overruled. 
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It  is  further  contended  that  the  judgment  is  erroneous 
for  the  reason  that  it  is  against  all  the  property  of  the  ap- 
pellant in  the  county  for  the  taxes  levied  by  the  several 
townships,  whereas,  if  the  people  are  entitled  to  a  judg- 
ment, it  should  be  against  the  property  of  appellant  in  each 
township  for  the  tax  levied  by  that  township.  The  judg- 
ment and  order  of  sale  are  against  all  the  property  of  ap- 
pellant and  are  erroneous  in  that  particular. 

The  judgment  of  the  county  court  is  reversed  and  the 
cause  is  remanded,  with  directions  to  sustain  the  objections 
to  the  road  and  bridge  taxes  of  the  towns  of  Crooked 
Creek,  Fox,  North  Muddy  and  Willow  Hill,  to  overrule  the 
objections  to  the  road  and  bridge  tax  of  the  town  of  Wade, 
and  to  enter  a  proper  judgment  and  order  of  sale  against 
the  property  of  appellant  within  the  town  of  Wade. 

Reversed  and  remanded,  with  directions. 


James  Tad  Manlove,  Appellee,  vs.  Sterling  P.  I,emmon, 
Exr.,  Appellant. 

Opinion  filed  February  i6,  ipi6, 

1.  Specific  performance — a  bid  at  a  certain  price  per  acre  re- 
quires party  to  pay  for  actual  acreage.  Where  the  bid  of  a  party 
at  a  public  sale  of  land  is  a  certain  price  per  acre  he  is  bound  to 
pay  for  the  actual  acreage  in  the  absence  of  any  subsequent  modi- 
fication of  the  contract. 

2.  Same — when  memorandum  of  a  contract  is  7vithout  effect. 
Delivery  of  a  written  memorandum  of  a  contract  of  sale  to  the 
purchaser  is  not  essential  to  the  validity  of  the  memorandum  as  a 
contract  if  the  parties  intend  that  it  shall  take  effect  at  once,  but 
if  the  vendor  retains  possession  of  the  memorandum,  so  that  it 
will  not  show  he  has  sold  the  land  until  he  finds  whether  the  check 
for  the  advance  on  the  purchase  price  is  good,  the  memorandum 
does  not  take  effect  as  a  contract  binding  upon  him. 

3.  Same — an  agreement  for  a  sunry  of  land  sold  at  public  sale 
need  not  be  in  writing.  Where  a  tract  of  land  assumed  to  contain 
one  hundred  and  sixty  acres  is  sold  at  public  sale  at  a  bid  of  $150 
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per  acre,  a  subsequent  agreement  for  a  survey  of  the  land  to  as- 
certain the  number  of  acres  need  not  be  in  writing. 

4.  Same — existence  of  public  highways  over  land  does  not  con- 
stitute an  incumbrance.  The  fact  that  several  acres  of  a  tract  of 
land  bought  at  public  sale  at  a  bid  of  a  certain  price  per  acre  are 
embraced  in  public  highways  does  not  afford  a  defense  to  a  bill 
for  specific  performance,  as  the  existence  of  the  highways  does 
not  constitute  an  incumbrance,  and  the  purchaser  will  acquire  title 
to  the  land  embraced  by  the  highways  as  well  as  to  that  not  so 
embraced. 

5.  Same — government  survey  fixes  the  corners  but  is  not  con- 
clusive as  to  acreage.  Where  land  is  purchased  at  a  public  sale 
at  a  certain  price  per  acre  and  it  is  agreed  the  tract  shall  be  sur- 
veyed, the  corners  fixed  by  the  government  survey  establish  the 
location  of  the  tract  to  be  surveyed ;  but  if  the  survey  made  shows 
that  the  tract  contains  more  or  less  than  the  quantity  indicated  by 
the  field  notes  of  the  government  survey,  the  rights  of  the  parties 
are  governed  by  the  actual  quantity  of  the  land. 

Appeal  from  the  Circuit  Court  of  Schuyler  county; 
the  Hon.  Harry  Higbee,  Judge,  presiding. 

O'H ARRAS,  Wood  &  Walker,  for  appellant. 

Glass  &  Bottenberg,  and  L.  A.  Jarman,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  appellant,  Sterling  P.  Lemmon,  was  the  executor 
of  the  last  will  and  testament  of  William  B.  Manlove  and 
was  authorized  by  the  will  to  sell  certain  real  estate  at  pub- 
lic sale.  He  advertised  such  a  sale  for  October  3,  19 14,  at 
the  former  residence  of  the  testator,  the  terms  being  ten 
per  cent  cash,  the  balance  in  fifteen  days  from  the  date  of 
sale.  At  the  time  and  place  mentioned  the  southeast  quar- 
ter of  section  6  in  Birmingham  township,  Schuyler  county, 
was  offered  for  sale  at  public  auction  pursuant  to  the  ad- 
vertisement, and  the  appellee,  James  Tad  Manlove,  having 
bid  $150  an  acre  for  it  and  being  the  highest  bidder,  became 
the  purchaser  of  the  tract.     The  appellant  had  prepared  a 
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blank  memorandum  of  the  sale,  which  he  filled  out  immedi- 
ately after  the  sale  was  completed,  signed  himself  and  pre- 
sented to  the  purchaser,  who  also  signed  it.  The  quarter 
section  was  supposed  to  contain  160  acres,  and  the  pur- 
chaser delivered  to  the  appellant  his  check,  which  was  in- 
tended to  be  for  $2400  (ten  per  cent  of  the  contract  price) 
but  by  a  mistake  was  written  for  $24  only.  The  appellee 
requested  the  appellant  to  hold  the  check  for  a  short  time, 
and  thereupon  the  appellant  stated  that  he  would  not  de- 
liver the  contract  but  would  hold  it,  because  he  did  not 
want  to  pass  a  paper  showing  that  he  had  sold  the  farm 
unless  the  check  was  good.  The  appellant  discovered  the 
error  in  the  check,  and  on  October  7,  Manlove,  the  pur- 
chaser, gave  him  a  new  check  for  the  right  amount  dated 
back  to  the  day  of  the  sale,  and  authorized  the  appellant 
to  deed  50  acres  off  the  west  side  of  the  land  sold,  to  Wil- 
liam E.  Manlove.  The  $2400  check  was  cashed  October  17, 
when  the  appellant  gave  the  appellee  the  following  receipt : 

"Received  of  J.  T.  Manlove  twenty-four  hundred  ($2400)  dol- 
lars to  apply  on  purchase  of  real  estate,  same  being  at  rate  of  $150 
per  acre,  and  shall  be  surveyed.  The  time  for  final  payment  to  be 
extended  until  survey  is  completed.  g   p  Lemmon,  Exr." 

Afterward,  by  agreement  between  the  appellant  and  the 
appellee,  the  land  was  surveyed  and  the  quarter  section  was 
found  to  contain  167.89  acres.  A  dispute  arose  between 
the  appellant  and  the  appellee,  the  appellee  insisting  that  he 
purchased  the  quarter  section  for  $24,000  and  was  willing 
to  pay  that  amount,  while  appellant  insisted  that  he  bought 
the  tract  at  $150  an  acre  and  that  there  were  167.89  acres 
in  the  tract  and  the  appellee  was  bound  to  pay  for  that 
number  of  acres  at  the  price  per  acre  which  he  had  bid. 
On  November  30,  1914,  the  appellee  filed  a  bill,  which  was 
afterward  amended,  praying  for  the  specific  performance 
of  the  sale  according  to  the  written  memorandum  thereof 
which  had  been  prepared  by  the  appellant  on  the  day  of 
the  sale  and  had  ever  since  remained  in  his  possession  but 
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a  copy  of  which  he  had  later  given  to  the  appellee  at  his 
request.    That  memorandum  was  as  follows : 

"Birmingham,  III.,  Oct,  3,  1914. 

"The  undersigned  has  this  day,  at  a  public  sale  of  the  real  es- 
tate of  the  late  William  B.  Manlove,  deceased,  bought  of  Sterling 
P.  Lemmon,  executor  of  the  estate  of  said  deceased,  the  following 
described  real  estate,  to-wit:  South-east  quarter  Sec.  6,  Birming- 
ham township,  Schuyler  county,  Illinois. 
for  tho  oum  of  $2400,  of  which  the  undersigned  has  this  day  paid/ 

to  said  executor  the  sum  of  $ ,  the  same  to  apply  on 

bsing  at  Uact  \%n  par  c<nt  of  the  purchase  price  above  stated,  as 
provided  for  in  the  advertisements  of  said  sale  and  the  terms  pub- 
licly announced  and  made  known  on  the  date  of  said  sale.  The 
balance  of  said  purchase  price  shall  be  paid  by  the  undersigned  to 
said  executor  as  hereinafter  provided,  to-wit: 

"Said  executor  shall  make,  execute  and  acknowledge  a  proper 
deed  of  conveyance  conveying  to  the  undersigned  the  premises 
above  described,  which  said  deed  and  this  agreement  shaU  be  de- 
posited with  the  First  Trust  and  Savings  Bank  of  Augusta,  Illinois, 
within  five  days  from  this  date,  and  the  said  purchaser,  the  under- 
signed, hereby  agrees  to  pay  to  said  executor,  or  to  deposit  in  his 
name  and  to  his  credit  and  for  lys  account  as  such  executor,  in 
said  First  Trust  and  Savings  Bank  of  Augusta,  Illinois,  the  sum  of 
$21,600,  the  same  being  the  balance  due  from  the  undersigned  on 
account  of  the  purchase  of  said  real  estate  within  fifteen  days  from 
this  date,  unless  said  time  of  payment  shall  be  extended  by  said 
executor,  such  extension  to  be  in  writing  and  attached  to  this 
agreement.  Purchaser  to  have  possession  of  said  premises  on  or 
before  March  i,  191 5. 

"Witness  our  hands  and  seals  the  day  and  year  first  above 
written.  Tad  Manlove,  Purchaser.  (Seal). 

S.  P.  Lemmon, 
Exr,  last  will  and  testament  of  Wm.  B.  Manlove,  dec'd" 

The  appellant  answered,  denying  that  the  written  con- 
tract set  out  in  the  bill  had  been  delivered  or  become  ef- 
fective, and  filed  a  cross-bill  for  the  specific  performance  of 
the  contract  of  sale  of  the  land  made  at  the  public  auction. 

The  only  dispute  between  the  parties  is  as  to  whether 
the  appellee  is'  bound  to  pay  for  167.89  acres  of  land  or 
only  for  160  acres.  There  is  no  dispute  that  when  the  land 
was  offered  the  bids  were  made  by  the  acre.  When  the 
land  was  struck  off  to  appellee  at  his  bid  of  $150  an  acre 
he  therefore  became  bound  to  pay  that  price  for  each  acre 
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in  the  tract.  The  written  agreement  prepared  by  the  appel- 
lant did  not  state  the  contract  made  at  the  sale  by  the  ap- 
pellee's bid.  It  assumed  that  the  tract  contained  i6o  acres, 
and  that  the  consideration  was  therefore  $24,000.  It  might, 
on  a  proper  state  of  the  pleading  and  evidence,  have  been 
reformed  to  state  the  actual  contract.  The  appellant,  how- 
ever, has  not  asked  for  a  reformation  but  insists  that  the 
'parties  did  not  enter  into  the  written  contract.  He  testified 
that  he  told  the  appellee,  when  the  latter  requested  him  to 
hold  the  check,  that  he  would  fold  the  paper  up  and  put  it 
in  his  grip,  because  he  would  not  want  to  pass  a  paper  to 
the  appellee  showing  that  he  had  sold  the  farm  unless  the 
check  was  good.  The  appellee  denies  this,  but  the  appellant 
is  corroborated  by  the  testimony  of  J.  E.  Manlove,  who 
was  present.  The  appellant  did  retain  possession  and  con- 
trol of  the  writing,  and  while  delivery  was  not  essential  to 
its  validity  as  a  contract,  if  the  parties  intended  it  to  take 
effect  at  once,  the  appellant's-retention  of  it  so  that  it  might 
not  show  that  he  had  sold  the  land  prevented  it  from  tak- 
ing effect  as  a  contract  binding  upon  him.  It  clearly  ap- 
pears that  the  appellee  bought  the  quarter  section  at  $150 
an  acre,  and  it  does  not  appear  that  the  oral  contract 
made  by  his  bid  at  the  public  sale  was  afterward  changed. 
The  evidence  does  not  show  that  anything  further  was  said  . 
or  done  after  the  day  of  the  sale  in  regard  to  the  written 
contract. 

The  appellant  in  his  cross-bill  averred  that  a  few  days 
after  the  sale  it  was  agreed  between  the  appellee  and  all 
of  the  purchasers  of  the  real  estate  at  the  sale  and  all  the 
persons  interested  in  the  proceeds  of  the  sale,  that  Jeff  Hor- 
ney  should  make  a  survey  of  the  several  tracts  of  land  sold 
and  ascertain  and  determine  the  acreage  in  each  of  those 
tracts;  that. in  pursuance  of  that  agreement  Horney  was 
employed  to,  and  did,  make  the  survey  to  determine  the 
amount  of  land  in  the  respective  tracts  and  found  that  there 
were  in  the  southeast  quarter  of  section  6,   167.89  acres. 
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The  appellee's  answer  denies  the  making  of  such  agree- 
ment and  also  alleges  that  there  was  no  memorandum  or 
note  of  such  agreement  in  writing  and  invokes  the  benefit 
of  the  Statute  of  Frauds. 

Section  2  of  the  Statute  of  Frauds  provides  that  "no 
action  shall  be  brought  to  charge  any  person  upon  any  con- 
tract for  the  sale  of  lands,  tenements  or  hereditaments  or 
any  interest  in  or  concerning  them,  for  a  longer  term  than 
one  year,  unless  such  contract  or  some  memorandum  or  note 
thereof  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized  in  writing,  signed  by  such  party."  The 
agreement  for  the  survey  of  the  land  was  not  a  contract  for 
the  sale  of  lands  or  any  interest  in  or  concerning  them.  By 
his  contract  the  appellee  was  bound  to  pay  for  the  land  at 
the  rate  of  $150  an  acre.  If  the  number  of  acres  was  not 
agreed  upon,  then  the  quantity  of  the  land  was  to  be  deter- 
mined by  whatever  competent  evidence  might  be  produced 
on  that  question.  The  parties  might,  however,  agree  upon 
a  method  of  determining  the  quantity,  and  such  an  agree- 
ment would  not  in  any  way  affect  the  contract  of  sale.  The 
agreement  to  survey  was  no  part  of  the  contract  of  sale  but 
was  collateral  to  it  and  was  not  required  to  be  in  writing. 
Whether  there  was  an  agreement  to  survey  or  not,  it  was 
competent  to  prove  that  a  survey  was  made  and  to  show  the 
number  of  acres  in  the  tract.  While  the  appellee  denies  the 
making  of  the  agreement  for  Horney  to  survey  the  land, 
he  stands  alone  against  a  number  of  witnesses  testifying  to 
the  contrary.  He  did  insist  that  he  had  not  bought  the 
land  "that  way," — that  is,  by  the  acre  or  subject  to  a  sur- 
vey,— ^and  he  did  not  promise,  when  he  agreed  to  the  sur- 
vey by  Homey,  to  pay  for  the  number  of  acres  determined 
by  Horney's  survey.  The  facts,  however,  show  that  he  did 
purchase  by  the  acre,  and  the  evidence  does  not  show  any 
change  in  his  contract.  He  was  not  bound  by  Horney's 
survey  if  incorrect. 
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It  is  insisted  that  the  number  of  acres  must  be  deter- 
mined by  the  government  survey,  and  the  plat  and  field 
notes  of  that  survey  were  introduced  showing  the  length  of 
each  side  of  the  quarter  to  be  forty  chains.  The  corners 
established  by  the  government  survey  fix  the  location  of 
the  tract  surveyed,  but  if  the  tract  surveyed  actually  con- 
tains more  or  less  than  the  quantity  indicated  by  the  field 
notes  the  rights  of  the  parties  are  governed  by  the  actual 
quantity.  The  surveyor  testified  that  he  had  had  thirty-six 
or  thirty-eight  years'  experience  in  surveying  and  that  he 
found  a  corner  stone  at  every  corner  of  the  quarter,  and 
the  evidence  presents  no  question  of  the  correctness  of  his 
survey  making  167.89  acres  in  the  quarter. 

There  are  roads  on  three  sides  of  the  quarter,  and  the 
appellee  insists  that  the  evidence  shows  over  five  acres  of 
the  land  are  in  the  public  highway,  and  that,  in  any  event, 
he  should  not  be  required  to  pay  for  that.  He  will  acquire 
title  to  that  part  of  the  land  as  well  as  to  the  rest,  and  un- 
der the  statute  the  existence  of  the  highway  is  not  an  in- 
cumbrance on  the  land.  It  is  therefore  no  defense  to  a 
claim  for  payment. 

The  evidence  does  not  show  that  the  parties  entered  into 
the  contract  alleged  in  the  original  bill  but  does  establish 
the  verbal  contract  at  the  public  sale.  The  appellee  has  al- 
ways insisted  upon  his  purchase  according  to  the  terms  of 
the  contract  alleged  in  his  bill  and  has  refused  to  perform 
and  pay  for  the  number  of  acres  which  the  evidence  shows 
the  land  to  contain.  The  appellant,  on  the  contrary,  has 
been  ready  and  willing  to  execute  a  deed  as  required  by  the 
contract,  upon  payment  by  the  appellee.  The  decree  should 
have  been  for  the  specific  performance  of  the  contract  as 
set  forth  in  the  cross-bill  of  the  appellant  and  the  original 
bill  should  have  been  dismissed. 

The  decree  will  be  reversed  and  the  cause  remanded, 
with  directions  to  enter  a  decree  according  to  the  prayer  of 

•    Reversed  and  remanded,  zvith  directions. 
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Delia  Garrity,  Appellee,  vs.  Emil  Eiger  et  al. 
Appellants. 

Opinion  filed  February  i6,  ipi6, 

1.  Dram-shops — section  p  of  Dram-shop  act  construed.  Sec- 
tion 9  of  the  Dram-shop  act  makes  the  owner  of  the  premises  per- 
sonally liable,  severally  or  jointly,  with  the  keeper  of  the  dram- 
shop for  all  damages  sustained  by  causing,  in  whole  or  in  part,  the 
intoxication  of  any  person,  and  he  may  be  sued  alone  or  with  the 
keeper  of  the  dram-shop;  and  any  judgment  recovered  against 
him  under  such  section  is  a  personal  judgment,  for  the  payment 
of  which  all  of  his  property  is  subject. 

2.  Same — section  lo  of  Dram-shop  act  construed.  The  pur- 
pose of  section  lo  of  the  Dram-shop  act  is  to  make  the  building 
or  premises  used  or  occupied  for  the  sale  of  intoxicating  liquors 
liable  for  the  payment  of  any  judgment  against  the  person  occupy- 
ing the  building  or  premises,  provided  the  owner  has  rented  or 
leased  the  same  to  be  used  or  occupied,  in  whole  or  in  part,  for  the 
sale  of  intoxicating  liquors  or  has  knowingly  permitted  the  same 
to  be  so  used  and  occupied. 

3.  Same — what  is  not  required  to  maintain  action  to  subject  the 
building  to  paym)Bnt  of  judgment.  To  maintain  an  action,  under 
section  10  of  the  Dram-shop  act,  to  subject  the  building  or  prem- 
ises to  the  payment  of  a  judgment  against  the  keeper  of  the  dram- 
shop for  damages  caused  by  the  sale  of  intoxicating  liquor,  it  is 
not  required  that  the  complainant  shall  allege  and  prove  the  cause 
of  action  against  the  keeper  of  the  dram-shop  and  the  amount  of 
damages  sustained,  as  the  judgment,  except  in  case  of  fraud  and 
collusion,  is  conclusive  of  those  matters.  {Wall  v.  Allen,  244  III. 
456,  adhered  to.) 

4.  Same — owner  of  premises  is  not  entitled  to  notice  of  sale  of 
liquor  to  intoxicated  person.  The  owner  of  premises  who  rents 
his  property  or  knowingly  permits  it  to.  be  used  for  the  sale  of  in- 
toxicating liquor  is  put  on  notice  by  the  statute,  and  is  not  entitled 
to  any  further  notice  at  the  time  a  sale  of  liquor  is  made  to  an 
intoxicated  person  or  to  be  informed  that  such  a  sale  is  about  to 
be  made. 

5.  Same — question  whether  sale  of  liquor  zvas  lawful  or  unlaw- 
ful is  not  material.  The  question  whether  a  sale  of  intoxicating 
liquor  was  lawful  or  unlawful  is  not  material  and  is  not  a  condi- 
tion to  the  liability  of  the  owner  of  the  premises  to  compensate  the 
injured  party  for  the  damages  resulting  from  the  business  of  sell- 
ing intoxicating  liquor. 
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6.  Same — owner  of  building  is  a  participant  in  sale  of  intoxi- 
cating liquor.  Under  the  provisions  of  the  Dram-shop  act,  where 
a  person  leases  or  knowingly  permits  his  building  to  be  used  for 
the  sale  of  intoxicating  liquor,  the  business,  with  its  natural  and 
ordinary  consequences,  is  carried  on  with  the  knowledge,  consent 
and  connivance  of  the  owner,  and  he  is  a  participant  in  the  busi- 
ness of  selling  intoxicating  liquor. 

7.  Same — fact  that  judgment  against  dram-shop  keeper  is  ob- 
tained by  default  is  of  no  importance.  The  fact  that  a  judgment 
against  a  dram-shop  keeper  is  obtained  by  default,  if  without  fraud 
or  collusion,  is  of  no  importance,  and  the  validity  of  the  judgment 
cannot  be  assailed  on  that  ground  when  it  is  sought  to  subject  the 
building  to  the  payment  of  the  judgment. 

8.  Same — section  10  of  Dram-shop  act  does  not  deprive  per- 
sons of  property  without  due  process  of  law.  Section  10  of  the 
Dram-shop  act,  which  subjects  to  the  payment  of  a  judgment  for 
damages  against  the  keeper  of  a  dram-shop  the  building  of  the 
person  who  has  leased  or  knowingly  permitted  it  to  be  used  for 
the  sale  of  intoxicating  liquor,  does  not  deprive  such  person  of  his 
property  without  due  process  of  law.  (IVall  v.  Allen,  244  111.  456, 
adhered  to.) 

9.  Same — what  facts  may  be  controverted  by  ozvner  of  build- 
ing. In  an  action  under  section  10  of  the  Dram-shop  act,  the  facts 
which  the  owner  of  the  building  is  entitled  to  controvert  are  that 
he  has  rented  or  knowingly  permitted  his  building,  in  whole  or  in 
part,  to  be  used  for  the  sale  of  intoxicating  liquor  and  that  a  judg- 
ment has  been  recovered  against  the  occupant  of  the  building  for 
damages  in  consequence  of  the  sale  of  intoxicating  liquor  therein. 

10.  Same — section  10  of  the  Dram-shop  act  was  enacted  under 
police  power.  Section  10  of  the  Dram-shop  act  was  enacted  un- 
der the  police  power  of  the  State,  which  extends  to  every  matter 
involving  the  protection  of  the  lives,  health  and  property  of  the 
citizens  and  the  preservation  of  good  order  and  public  morals,  and 
it  is  not  only  within  the  power  biit  it  is  the  duty  of  the  General 
Assembly  to  enact  laws  for  that  purpose. 

11.  Same — police  power  was  not  granted  by  the  States  to  the 
Federal  government.  The  police  power  was  never  granted  by  the 
States  to  the  Federal  government  nor  surrendered  by  them,  and 
even  in  matters  within  the  jurisdiction  of  Congress  the  States  may 
still  freely  exercise  the  police  power. 

12.  Same — section  10  of  Dram-shop  act  is  not  in  violation  of 
the  fourteenth  amendment.  Section  10  of  the  Dram-shop  act  is 
not  in  violation  of  the  fourteenth  amendment  of  the  Federal  con- 
stitution, as  its  object  is  to  protect  the  community  and  promote 
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the  general  v/elfare,  and  is  not  merely  an  attempt  to  deprive  per- 
sons of  liberty  or  property  under  the  guise  of  a  police  regulation. 

13.  Same — owner  of  building  makes  it  a  surety  for  payment  of 
judgment  against  occupant.  Anyone  entering  into  the  business  of 
selling  intoxicating  liquor  or  who  leases  his  building  for  that  pur- 
pose necessarily  accepts  and  agrees  to  be  bound  by  the  provisions 
of  the  Dram-shop  act,  and  if  he  voluntarily  devotes  his  building 
to  the  sale  of  intoxicating  liquor  he  makes  it  a  surety  for  the  pay- 
ment of  a  judgment  against  the  occupant  for  damages  in  conse- 
quence of  the  sale  of  such  liquor. 

14.  Same — judgment  against  dram-shop  keeper  is  res  judicata 
as  against  owner  of  building.  Unless  obtained  by  fraud  or  collu- 
sion a  judgment  against  the  keeper  of  a  dram-shop  for  damages  in 
consequence  of  the  sale  of  intoxicating  liquor  is  conclusive  against 
the  owner  of  the  building  who,  chargeable  with  a  knowledge  of 
the  law,  has  voluntarily  devoted  it  to  the  sale  of  such  liquor. 

15.  Sureties — effect  of  obligation  of  a  surety  to  pay  a  judg- 
ment. If  the  obligation  of  a  surety  is  to  pay  a  judgment  recov- 
ered against  the  party  for  whom  he  is  surety  he  cannot  require 
proof  of  the  facts  on  which  the  judgment  rests,  and,  in  the  absence 
of  fraud,  he  is  bound  and  concluded  by  the  judgment  against  the 
principal  and  is  not  entitled  to  contest  either  the  breach  of  the  ob- 
ligation or  the  amount  of  damages. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frederick  A.  Smith,  Judge,  presiding. 

D'Ancona  &  Pflaum,  for  appellants. 

Ode  L.  Rankin,  and  Wiluam  C.  Dunn,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  appellee,  Delia  Garrity,  filed  her  bill  in  the  circuit 
court  of  Cook  county  against  the  appellants,  Emil  Eiger, 
Joseph  Eiger  and  Oscar  S.  Eiger,  to  subject  premises  owned 
by  them  to  the  payment  of  a  judgment  recovered  by  her 
against  Clarence  Green  for  injury  to  her  means  of  support 
occasioned  by  the  sale  of  intoxicating  liquors  to  her  hus- 
band by  said  Clarence  Green.  The  defendants  demurred  to 
the  bill,  alleging  as  special  grounds  of  demurrer  that  there 
was  no  privity  between  the  complainant  and  them  which 
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enabled  her  to  call  upon  them  for  payment  of  the  judgment, 
and  that  section  lo  of  the  act  to  provide  for  the  licensing 
of  and  against  the  evils  arising  from  the  sale  of  intoxicat- 
ing liquors  is  unconstitutional  and  invalid  in  depriving  them 
of  their  property  without  due  process  of  law,  in  violation 
of  section  2  of  article  2  of  the  constitution  and  the  four- 
teenth amendment  of  the  constitution  of  the  United  States. 
The  demurrer  was  overruled,  and  the  defendants  having 
elected  to  stand  by  it  the  bill  was  taken  as  confessed,  and 
the  court  having  found  the  facts  alleged  in  the  bill,  entered 
a  decree  for  the  amount  of  the  judgment  with  costs  of  suit, 
and  ordered  the  premises  sold  to  satisfy  the  decree,  subject 
to  the  statutory  right  of  redemption.  From  that  decree 
this  appeal  was  prosecuted. 

In  addition  to  disputing  the  validity  of  section  10,  coun- 
sel for  the  appellants  contend  that  upon  a  correct  construc- 
tion of  the  section  no  action  can  be  maintained  under  it  un- 
less the  complainant  alleges  and  proves  the  cause  of  action 
against  the  keeper  of  the  dram-shop  and  the  amount  of 
damages  sustained,  with  a  right  to  the  owner  of  the  prem- 
ises to  contest  the  same.  The  argument  is  that  sections  9 
and  10  must  be  construed  together  in  order  to  discover  the 
legislative  intent,  and  that  when  so  construed  the  intent  of 
the  General  Assembly  that  the  owner  of  the  premises  sought 
to  be  subjected  to  the  payment  of  the  judgment  under  sec- 
tion 10  has  the  same  right  to  contest  the  cause  of  action 
and  the  amount  of  damages  as  if  sued  under  section  9  be- 
comes clearly  manifest.  Reading  section  10  with  section  9 
clearly  shows  that  there  was  no  such  intention,  since  the 
purposes  of  the  two  sections  are  essentially  different.  Sec- 
tion 9  makes  the  owner  of  the  premises  personally  liable, 
severally  or  jointly,  with  the  keeper  of  the  dram-shop  for 
all  damages  sustained  by  causing,  in  whole  or  in  part,  the 
intoxication  of  any  person,  and  he  may  be  sued  alone  or 
with  the  keeper  of  the  dram-shop.  Any  judgment  obtained 
under  that  section  would  be  a  personal  judgment  against 
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him,  to  the  payment  of  which  all  his  property,  personal  and 
real,  wherever  situated,  would  be  subject.  Section  lo,  on 
the  other  hand,  makes  the  building  or  premises  used  or  oc- 
cupied for  the  sale  of  intoxicating  liquors  liable  for  the 
payment  of  any  judgment  against  the  person  occupying  the 
building  or  premises,  provided  the  owner  has  rented  or 
leased  the  same  to  be  used  or  occupied,  in  whole  or  in 
part,  for  the  sale  of  intoxicating  liquors  or  has  knowingly 
permitted  the  same  to  be  so  used  or  occupied.  Section  lo 
provides  that  the  premises  shall  be  liable  for  and  may  be 
sold  to  pay  any  judgment  against  the  person  occupying  the 
premises,  and  there  is  no  language  in  either  section  which 
would  justify  an  inference  that  the  General  Assembly  in- 
tended anything  different.  It  would  be  an  unwarranted 
conclusion  that  the  General  Assembly,  after  providing  by 
section  9  for  a  remedy  by  suit  against  the  owner  in  which 
a  personal  judgment  would  be  rendered,  intended  by  sec- 
tion 10,  in  providing  for  another  suit  to  subject  the  prem- 
ises to  the  payment  of  a  judgment  against  the  dram-shop 
keeper,  that  the  issues  once  tried  and  settled  should  be 
again  tried  in  a  collateral  suit  to  obtain  satisfaction  of  the 
judgment. 

The  same  decisions  of  the  Supreme  Court  of  Iowa 
which  were  mentioned  and  commented  on  in  Wall  v.  Allen, 
244  111.  456,  and  with  which  this  court  did  not  agree  for 
reasons  there  stated,  are  again  cited,  quoted  from  and  re- 
lied upon  to  sustain  thd  argument  that  the  complainant  must 
allege  and  prove  the  original  cause  of  action  and  amount  of 
damages.  This  court  pointed  out  in  that  case  that  such  an 
interpretation  of  section  10  as  would  require  the  aggrieved 
party  to  prove  the  original  cause  of  action  and  the  amount 
of  damages,  and  that  the  only  effect  of  section  10  is  to 
limit  the  amount  of  the  lien,  would  be  to  say  that  the  prem- 
ises are  not  liable  for  or  subject  to  the  payment  of  the 
judgment  against  the  dram-shop  keeper  but  will  be  liable  to 
some  other  judgment  to  be  recovered  in  a  second  action.    If 
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that  were  true  the  judgment  against  the  dram-shop  keeper 
finally  and  conclusively  settling  the  existence  of  the  cause 
of  action  and  the  amount  of  damages  would  go  for  noth- 
ing, and  a  second  jury  might  either  decide  that  there  was 
no  cause  of  action  against  the  dram-shop  keeper,  or  if  there 
was,  that  the  damages  that  were  suffered  were  only  a  frac- 
tion of  the  amount  recovered,  so  that  the  premises  would 
not  be  subjected  to  the  lien  of  the  judgment,  as  the  stat- 
ute declares  they  shall  be. 

Counsel  also  argue  that  section  9,  giving  the  right  to  a 
personal  action  against  the  owner,  implies  a  legislative  in- 
tention that  notice  of  either  unlawful  sales  or  unlawful  giv- 
ing away  of  liquor  to  an  intoxicated  person  is  to  be  given 
to  the  owner  of  the  premises,  so  that  he  can  save  himself 
from  prosecution  on  account  of  the  unlawful  acts  of  the 
person  selling  liquor  in  his  premises.     Section  9  contains 
no  such  condition  and  no  notice  of  a  particular  sale  could 
have  been  contemplated,  since  the  liability  is  created  for  de- 
voting the  premises  to  the  sale  of  intoxicating  liquor  with 
its  natural  consequences,  and  notice  thit  the  consequences 
had  resulted  in  a  particular  case  would  be  of  no  avail  to 
the  owner.     The  question  whether  a  sale  causing  damage 
was  lawful  or  unlawful  is  immaterial,  and  is  not  a  condi- 
tion to  the  liability  of  the  owner  to  compensate  the  injured 
party  for  the  damages  resulting  from  the  business.    Injury 
may  result  from  a  lawful  sale  of  liquor  to  a  sober  person 
who  is  not  in  the  habit  of  becoming  intoxicated  where  it 
is  to  be  taken  away  and  not  to  be  drunk  on  the  premises, 
or  a  sale  to  a  person  not  intoxicated  may  cause  intoxication 
and  result  in  injury.    The  owner  is  put  on  notice  by  the 
statute,  and  having  rented  his  property  or  permitted  it  to 
be  used  for  the  purpose  which  he  knows  may  be  followed 
by  injury,  he  is  not  entitled  to  any  further  notice  at  the 
time  a  sale  is  made  or  to  be  informed  that  it  is  going  to 
be  made.    Under  the  conditions  provided  by  the  statute,  the 
business,  with  its  natural  and  ordinary  consequences,  is  not 
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carried  on  without  the  knowledge,  consent  or  connivance  of 
the  owner,  but  he  does  participate  in  the  business  of  selling 
intoxicating  liquor  by  devoting  his  premises  or  permitting 
them  to  be  devoted  to  carrying  on  that  business. 

In  Wanak  v.  Michels,  215  111.  87,  suit  was  brought  and 
a  judgment  recovered  against  the  dram-shop  keeper  and  the 
owner  of  the  building  and  a  second  suit  was  brought  upon 
the  dram-shop  keeper's  bond,  and  the  bill  was  filed  by  the 
surety  on  the  bond  for  contribution.  It  was  held  that  the 
obligation  of  the  owner  under  section  9  is  primary;  that 
under  that  section  he  is  not  in  any  sense  a  surety  for  the 
occupant  of  his  premises  who  sells  the  liquor  but  is  a  joint 
wrongdoer  with  such  occupant,  and  therefore  not  a  co- 
surety with  the  surety  on  the  bond.  The  court  held  that 
the  wrongdoing  of  the  owner  of  the  premises  who  leases 
them  with  permission  to  the  occupant  to  sell  intoxicating 
liquor  thereon  and  with  knowledge  that  such  liquor  is  sold 
thereon  cannot  be  said  not  to  be  intentional,  but  the  owner, 
under  the  circumstances  mentioned  in  the  statute,  must  be 
regarded  as  committing  the  tortious  act  with  guilty  intent. 

If  the  fact  suggested  by  counsel  that  the  dram-shop 
keeper  is  often  with  meager  income  and  little  property  and 
may  not  care  to  contest  the  action  against  him  is  true,  the 
inability  to  recover  anything  from  him  furnishes  a  potent 
reason  for  the  provision  of  section  10  that  the  property 
where  the  business  is  carried  on  shall  be  liable  for  the  pay- 
ment of  the  judgment  in  order  to  accomplish  the  purpose 
of  the  statute  declared  in  its  title,  to  provide  against  the 
evils  arising  from  the  sale  of  intoxicating  liquors.  The 
fact  that  judgment  is  recovered  by  default,  if  without  fraud 
or  collusion,  is  of  no  importance  and  its  validity  cannot 
be  assailed  on  that  ground.  The  owner  necessarily  knows 
that  a  valid  judgment  may  be  so  obtained,  and  the  law 
protects  him  against  a  judgment  obtained  by  fraud  or  col- 
lusion. {Wing  V.  Little,  267  111.  20.)  The  language  of  sec- 
tion 10  is  plain  and  the  legislative  intent  clearly  manifest. 
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One  special  ground  of  demurrer  was  that  section  lo  de- 
prives the  owner  of  premises  which  he  has  leased  for  the 
sale  of  intoxicating  liquor,  or  knowingly  permitted  to  be 
devoted  to  such  use,  without  due  process  of  law,  contrary 
to  section  2  of  article  2  of  the  constitution  and  the  four- 
teenth amendment  of  the  constitution  of  the  Unite'd  States. 
The  question  of  the  validity  of  that  section  was  presented 
and  determined  in  Wall  v.  Allen,  supra,  but  it  is  strenuously 
contended  that  the  decision  was  wrong  and  ought  to  be 
overruled.  Counsel  say  that  while  the  court  in  that  case 
said  that  the  defendant  is  permitted  to  controvert  the  facts 
upon  which  the  lien  rests,  the  right  to  controvert  them  was, 
in  fact,  denied.  Counsel  misunderstand  the  decision  in  that 
case,  which  was  that  the  owner  is  not  deprived  of  his  prop- 
erty without  due  process  of  law  when  he  is  permitted  to 
controvert  the  facts  which  create  the  lien.  Those  facts,  as 
specified  in  the  statute,  are,  that  he  shall  rent  or  lease  to 
another  his  building  or  premises  to  be  used  or  occupied,  in 
whole  or  in  part,  for  the  sale  of  intoxicating  liquor  or  shall 
knowingly  permit  the  same  to  be  so  used  or  occupied,  and 
that  a  judgment  has  been  recovered  against  the  person 
occupying  the  building  or  premises  for  damages  in  conse- 
quence of  the  sale  of  intoxicating  liquor  on  his  premises. 
These  are  the  facts,  and  the  only  facts,  which  by  the  stat- 
ute render  the  premises  liable  for  the  payment  of  a  judg- 
ment, and  the  owner  is  permitted  to  controvert  them.  If 
the  statute  is  valid  there  is  no  want  of  due  process  of  law 
in  its  enforcement,  and  the  bill  in  this  case  averred  every 
one  of  the  facts  creating  the  lien  and  rendering  the  prem- 
ises liable. 

The  statute  was  enacted  under  the  police  power  of  the 
State,  which  extends  to  every  matter  involving  the  protec- 
tion of  the  lives,  health  and  property  of  the  citizens  and 
the  preservation  of  good  order  and  public  morals,  and  it  is 
not  only  within  the  power  but  it  is  the  duty  of  the  General 
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Assembly  to  enact  laws  for  that  purpose.  The  police  power 
was  never  granted  by  the  several  States  to  the  Federal 
government  nor  surrendered  by  them,  and  even  in  matters 
within  the  jurisdiction  of  Congress  the  several  States  may 
still  freely  exercise  the  police  power.  In  the  License  cases, 
5  How.  504,  Mr.  Justice  Grier,  speaking  for  the  Supreme 
Court  of  the  United  States,  said :  "It  is  not  necessary,  for 
the  sake  of  justifying  the  State  legislation  now  under  con- 
sideration, to  array  the  appalling  statistics  of  misery,  pau- 
perism and  crime  which  have  their  origin  in  the  use  or 
abuse  of  ardent  spirits.  The  police  power,  which  is  exclu- 
sively in  the  States,  is  alone  competent  to  the  correction 
of  this  great  evil,  and  all  measures  of  restraint  or  prohibi- 
tion necessary  to  effect  this  purpose  are  within  the  scope  of 
that  authority."  In  the  case  of  Barbier  v.  Connolly,  113 
U.  S.  2y,  the  same  court  held  that  neither  the  fourteenth 
amendment  to  the  Federal  constitution,  nor  any  other 
amendment,  was  designed  to  interfere  with  the  police  power 
of  the  State  to  prescribe  regulations  to  promote  the  health, 
peace,  morals,  education  and  good  order  of  the  people;  that 
legislation  respecting  the  liquor  traffic  does  not  come  within 
the  fourteenth  amendment  in  any  case  unless  it  is  apparent 
that  its  real  object  is  not  to  protect  the  community  or  to 
promote  the  general  well  being  but  under  the  guise  of  po- 
lice regulation  to  deprive  the  owner  of  his  liberty  or  prop- 
erty without  due  process  of  law,  and  that  all  property  in 
this  country  is  held  under  the  implied  obligation  that  the 
owner's  use  of  it  shall  not  be  injurious  to  the  community. 
There  is  no  shadow  of  ground  for  saying  that  section  10 
comes  within  the  exception  mentioned  in  that  case,  and 
therefore  questions  concerning  the  fourteenth  amendment 
may  be  dismissed  from  the  case.  This  court  considered  the 
relation  of  the  liquor  traffic  to  the  police  power  in  Goddard 
V.  Tozvn  of  Jacksonville,  15  111.  588,  and  there  has  never 
been  any  question  in  any  court  but  that  any  conditions 
which  legislative  authority  may  hedge  about  the  traffic  are 


Digitized  by 


Google 


136  Garrity  v.  Eiger.  [272  IlL 

legal  and  valid.    Anyone  entering  into  the  business  or  leas- 
ing his  property  for  it  must  necessarily  accept  and  agree  to 
be  bound  by  the  provisions  of  the  law  designed  to  mitigate 
the  evils  of  the  traffic  or  to  compensate  for  the  damages 
done  by  it.     Intoxicating  liquor  cannot  be  sold  without  a 
place  in  which  the  business  is  conducted,  and  the  owner 
who  furnishes  premises  necessary  to  the  carrying  on  of  the 
business  is  an  actual  participant  in  it.     If  he  provides  a 
building  or  premises  for  another  to  conduct  a  business  the 
usual  and  ordinary  result  of  which  is  damage  to  individu- 
als, he  cannot  complain  that  his  property  is  held  to  com- 
pensate the  injured  party.     Having  voluntarily  devoted  his 
property  to  a  use  causing  damage  and  brought  it  within  the 
conditions  prescribed  by  the  statute,  he  makes  it  a  surety 
for  the  payment  of  any  judgment  recovered  against  the  oc- 
cupant of  the  premises.    In  deciding  that  a  statute  making 
a  judgment  for  fines  and  costs  for  a  violation  of  the  liquor 
law  a  lien  upon  the  premises  where  liquor  is  sold  is  valid, 
the  Supreme  Court  of  Kansas  held  that  the  relation  of  the 
owner  was  that  of  a  surety,  and  said  that  the  object  of  the 
statute  was  to  provide  an  indemnity  to  the  State  for  the 
fines  and  costs,  and  that  they  were  not  imposed  upon  the 
owner  but  upon  the  pei*son  violating  the  law,  and  the  owner 
of  the  premises  was  simply  made  a  surety  for  their  pay- 
ment.    (Hardten  v.  State,  32  Kan.  637.)     In  harmony  with 
that  decision  is  the  case  of  Polk  County  v.  Hierb,  37  Iowa, 
361,  where  it  was  held  that  a  statute  of  that  nature  subjects 
the  property  of  the  owner  to  forfeiture  for  his  own  act  and 
not  for  that  of  another ;  that  intoxicating  liquor  cannot  be 
sold  without  a  place  in  which  the  sale  is  conducted,  and  if 
a  party  knowingly  furnishes  the  place  it  is  for  his  act  that 
his  property  is  liable  to  the  charge  if  judgment  is  rendered 
against  the  seller.    On  the  same  ground,  an  act  making  the 
premises  where  intoxicating  liquor  is  sold  liable  for  dam- 
ages assessed  against  the  person  occupying  the  premises  is 
valid  and  not  repugnant  to  any  constitutional  provision. 
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Mullen  V.  Peck,  49  Ohio  St.  447;   Goodman  v.  Hailes,  59 
id.  342;  Bertholfy.  O'Reilly,  74  N.  Y.  509. 

The  question  whether  a  surety  has  a  right  to  demand 
proof  of  the  cause  of  action  against  the  one  for  whom  he 
is  surety  depends  entirely  upon  the  nature  of  the  obHgation 
entered  into,  and  if  the  obligation  is  to  pay  a  judgment  re- 
covered against  the  party  for  whom  he  is  surety,  he  can 
not  require  proof  of  the  facts  on  which  the  judgment  rests. 
In  such  a  case  he  is  bound  and  concluded  by  the  judgment 
against  the  principal  and  is  not  entitled  to  contest  either  the 
breach  of  the  obligation  or  the  amount  of  damages.     The 
suit  against  the  surety  is  a  collateral  action  founded  on  the 
judgment,  and  where  there  has  been  a  judgment  it  cannot 
be  inquired  into  except  for  fraud.     (Ralston  v.  Wood,  15 
111.  159;   Housh  V.  People,  66  id.  178;   Nevitt  v.  Wood- 
burn,  160  id.  203.)     The  judgment  against  the  principal  in 
such  case  is  res  judicata,  and  cannot  be  attacked  collaterally 
by  the  surety  unless  for  fraud  or  collusion.     The  statute 
provides,  in  the  same  language  as  section  10,  that  proceed- 
ings may  be  had  to  subject  premises  used  or  occupied,  in 
whole  or  in  part,  for  gambling,  to  pay  any  judgment  that 
may  be  recovered  for  losses  at  gaming  therein.    In  Wing  v. 
Little,  supra,  the  similarity  between  that  act  and  section  10 
was  noted,  and  it  was  said  that  both  statutes  were  passed 
under  the  general  police  power  and  designed  to  mitigate  the 
evils  arising  from  the  subjects  with  which  they  deal.     It 
was  declared  that  the  lien  created  by  the  statute  concerning 
gaming  is  for  the  amount  of  the  judgment,  and  where  a 
judgment  has  been  obtained  in  an  adversary  proceeding  and 
without  fraud  or  collusion,  all  questions  are  foreclosed  in 
the  proceeding  to  subject  the  premises  to  the  payment  of 
the  judgment  except  the  question  whether  the  owner  has 
knowingly  permitted  them  to  be  used  for  specified  purposes. 
It  was  said  that  the  language  of  that  statute  precluded  the 
construction  that  the  premises  were  to  be  held  liable  for 
whatever  might  be  shown  upon  the  hearing  to  have  been 
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lost.  The  language  in  the  two  statutes  is  the  same  and 
the  same  rule  must  apply,  and,  as  before  noted,  the  ques- 
tion whether  the  business  of  selling  liquor  or  a  particular 
sale  is  lawful  or  unlawful  is  of  no  importance.  A  judg- 
ment obtained  by  fraud  or  collusion  is  not  binding  upon 
anyone,  but  in  the  absence  of  fraud  or  collusion  the  judg- 
ment against  the  occupant  is  conclusive  against  the  owner 
who,  chargeable  with  a  knowledge  of  the  law,  has  volun* 
tarily  devoted  his  premises  to  the  sale  of  intoxicating  liquor. 
The  decree  is  affirmed.  ^^^^^^  ^j^^^^j 


Joe  Nakwosas,  Appellant,  vs.  The  Western  Paper 
Stock  Company,  Appellee. 

Opinion  filed  February  i6,  ipi6. 

Constitutional  law — Workmen's  Compensation  act  of  ipii 
was  passed  in  constitutional  manner.  The  Workmen's  Compensa- 
tion act  of  191 1  was  passed  by  the  General  Assembly  in  the  man- 
ner required  by  the  constitution.  {Dragovich  v.  Iroquois  Iron  Co. 
269  111.  478,  followed.) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Marcus  Kavanagh,  Judge,  presiding. 

Chari.es  C.  Spencer,  and  L.  A.  Kapsa,  for  appellant. 

Merrill  M.  Follansbee,  and  William  T.  Nelson, 
for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

This  case  has  been  before  this  court  on  appeal  from  a 
former  judgment  which  was  reversed.  (Nakwosas  v.  West- 
ern  Paper  Stock  Co,  260  111.  172.)  The  single  question 
is  presented  whether  the  Workmen's  Compensation  act  of 
191 1  (Laws  of  191 1,  p.  315,)  was  passed  by  the  General 
Assembly  in  accordance  with  the  requirements  of  the  con- 
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stitution.  The  objection  made  is,  that  the  journals  of  the 
senate  and  the  house  of  representatives  fail  to  show  that 
twenty-three  amendments  which  were  adopted  by  the  house 
and  appear  in  the  enrolled  bill  were  printed  before  the  vote 
was  taken  on  the  final  passage  of  the  bill,  as  required  by 
section  13  of  article  4  of  the  constitution.  The  superior 
court  of  Cook  county  held  that  the  act  had  been  properly 
passed  in  accordance  with  the  provisions  of  the  constitution 
and  entered  judgment  accordingly. 

This  same  question  on  the  same  proof  arose  and  was 
determined  contrary  to  the  contention  of  the  appellant  in 
Dragovich  v.  Iroquois  Iron  Co,  269  111.  478.  The  writer 
was  not  able  at  that  time  to  assent  to  the  view  of  the  ma- 
jority and  is  not  now  in  accord  with  that  view,  but  the 
Dragovich  case  definitely  determines  the  matter,  and  for 
the  reasons  there  given  the  judgment  of  the  superior  court 
must  be  affirmed.  Judgment  affirmed. 


Pcter  C.  Conrad  et  al.  Defendants  in  Error,  vs.  Selena 
A.  Barto  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  February  16,  ipi6. 

Fraud— wAa*  is  not  ground  for  setting  aside  a  decree  and  the 
deeds  based  thereon.  Where  the  grantor  in  a  deed  employs  an 
attorney  to  recover  the  title  to  the  land  conveyed  and  agrees  that 
such  title  shall  be  conveyed  to  certain  persons,  she  is  not  entitled 
to  complain  because  the  attorney  brings  about  such  result  by  ob- 
taining a  decree  confirming  the  title  in  the  grantee  and  obtain- 
ing conveyances  vesting  the  title  in  accordance  with  the  grantor's 
agreement  instead  of  obtaining  a  decree  setting  aside  the  deed 
and  vesting  the  title  in  her  for  re-conveyance,  and  she  is  not  en- 
titled to  have  the  decree  and  conveyances  set  aside. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  Richard  E.  Burke,  Judge,  presiding. 

Lemuel  M.  Ackley,  for  plaintiffs  in  error. 
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Leslie  H.  Whipp,  for  defendants  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Mary  Conrad  filed  her  bill  in  the  superior  court  of  Cook 
county  against  Lemuel  M.  Ackley  and  Selena  A.  Barto,  the 
plaintiffs  in  error,  to  set  aside  a  decree  of  the  superior  court 
and  certain  deeds.  The  defendants  filed  a  cross-bill  to  es- 
tablish their  title,  and  the  court,  after  a  hearing,  dismissed 
the  cross-bill  for  want  of  equity  and  entered  a  decree  in 
accordance  with  the  prayer  of  the  bill.  The  record  has  been 
brought  here  by  a  writ  of  error,  to  which  the  administrator 
and  heirs  of  Mary  Conrad  are  made  parties,  she  having 
died  since  the  decree  was  rendered. 

Mary  Conrad  in  1905  had  traded  her  equity  in  some 
property  in  Rogers  Park  for  an  equity  in  another  property 
on  Ogden  avenue,  in  Chicago,  and  in  the  course  of  the 
transaction  had  conveyed  the  east  200  feet  of  the  north 
no  feet  (except  streets)  of  block  64  in  Winnetka  to  Wil- 
liam H.  Ford,  who  was  a  naked  trustee  for  John  T.  Bunt- 
ing and  James  W.  Cutshaw,  the  brokers  through  whom  she 
had  made  the  trade.  Many  years  before,  Mrs.  Conrad  had 
executed  a  trust  deed  to  William  Heineman,  trustee,  con- 
veying the  whole  of  the  north  no  feet  (except  streets)  of 
block  64  in  Winnetka  to  secure  her  note  for  $2200.  On 
July  20,  1906,  Joseph  Koblenz,  together  with  the  trustee, 
filed  a  bill  to  foreclose  the  trust  deed,  and  on  July  23  Mrs. 
Conrad  employed  Lemuel  M.  Ackley,  who  was  an  attorney 
at  law,  to  represent  her.  At  the  same  time  she  told  him 
she  had  been  induced  by  Bunting  and  Cutshaw  to  make 
the  deed  of  the  200  feet  in  block  64  in  Winnetka  by  their 
fraudulent  representations  that  it  was  to  go  with  the  Rog- 
ers Park  property  in  exchange  for  the  Ogden  avenue  prop- 
erty, whereas  the  Ogden  avenue  property  was  exchanged  for 
the  Rogers  Park  property  alone,  and  Bunting  and  Cutshaw 
had  retained  the  Winnetka  property  and  were  trying  to  sell 
it  for  themselves.     On  July  25  Ackley  began  a  suit  for 
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Mrs.  Conrad  against  Ford,  Bunting  and  Cutshaw  to  set 
aside  the  conveyance  to  Ford.  On  November  26,  1906, 
Mrs.  Conrad  conveyed  to  Selena  A.  Barto,  who  was  Ack- 
ley's  sister,  at  his  request,  that  part  of  the  north  two  acres 
(except  the  south  50  feet  thereof)  of  block  64  in  the  vil- 
lage of  Winnetka  east  of  a  line  parallel  to  and  100  feet 
west  of  Cedar  street,  subject  to  incumbrances  not  exceed- 
ing $1000  and  to  taxes  and  special  assessments. 

The  Koblenz  mortgage  included  thie  north  no  feet  (ex- 
cept streets)  of  block  64.  The  deed  to  Ford  included  the 
east  200  feet  of  that  north  no  feet,  and  the  deed  to  Mrs. 
Barto  included  all  of  that  east  200  feet  east  of  a  line  100 
feet  west  of  Cedar  street,  and  also  a  part  of  the  north 
two  acres  of  said  block  64  immediately  south  of  the  north 
no  feet,  100  feet  in  depth,  fronting  on  Cedar  street.  The 
Koblenz  suit  resulted  in  a  decree  of  foreclosure  under  which 
the  mortgaged  property  was  sold,  and  Koblenz  obtained  a 
master's  deed  for  it  on  October  13,  1908.  The  suit  of  Mrs. 
Conrad  against  Bunting  and  others  resulted  in  a  decree  on 
May  29,  1907,  confirming  Ford's  deed  and  requiring  him 
to  convey  to  Bunting.  This  decree  and  all  deeds  executed 
in  pursuance  of  it  were  set  aside  by  the  decree  of  the  court 
below,  as  well  as  the  deed  from  Mrs.  Conrad  to  Mrs.  Barto 
and  various  other  deeds  not  now  necessary  to  be  mentioned. 

Mary  Conrad,  when  she  employed  Ackley  in  1906,  was 
a  widow  sixty-five  years  old,  and  was  the  owner  of  several 
flat-buildings  and  houses  in  Chicago  and  Winnetka,  all  of 
which  were  incumbered  with  mortgages  in  default,  and  she 
was  otherwise  indebted.  Ackley  undertook  to  assist  her  in 
the  management  of  the  property  and  in  saving  her  from 
impending  loss  through  foreclosure.  She  had  no  income 
except  the  rent  of  these  buildings,  all  of  which  was  re- 
quired to  prevent  the  foreclosure  of  the  mortgages.  Under 
Ackley's  direction,  on  August  15,  1906,  Mrs.  Conrad  exe- 
cuted an  assignment  to  the  Chicago  Title  and  Trust  Com- 
pany of  the  rents  of  all  her  properties,  eight  in  number,  in 
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trust  to  pay  taxes,  costs  of  litigation  and  renewal  of  loans, 
an  income  of  $50  a  month  to  Mrs.  Conrad,  and  to  make 
payments  on  incumbrances,  all  under  the  direction  of  Ack- 
ley.  The  rents  were  collected,  and  disbursed  under  Ackley's 
direction  in  the  payment  of  taxes,  costs,  interest,  repairs 
and  other  expenses,  until  July,  1908.  During  this  time 
Ackley  attended  to  Mrs.  Conrad's  interests  in  connection 
with  her  property,  to  the  foreclosure  suit  and  other  liti- 
gation which  she  had.  Nothing  was  paid  to  him  and  no 
agreement  was  made  about  his  compensation  until  Novem- 
ber 26,  1906.  At  the  time  of  the  conveyance  to  Mrs.  Barto, 
on  that  day  Ackley  gave  Mrs.  Conrad  a  writing,  where- 
by, in  consideration  of  the  conveyance  to  Mrs.  Barto,  he 
agreed  to  take  care  of  all  litigation  in  reference  to  her  prop- 
erty, which  was  specifically  mentioned,  and  to  do  everything 
that  could  be  done  to  put  it  upon  a  safe  and  paying  basis, 
with  no  other  compensation.  Mrs.  Conrad  was  to  have  the 
benefit  of  his  advice  and  oversight  at  all  times  and  his  ser- 
vices in  the  defense  of  the  Koblenz  foreclosure  suit  and  in 
the  suit  against  Bunting  and  others. 

The  suit  of  Mrs.  Conrad  against  Ford,  Bunting  and 
Cutshaw  was  compromised.  Bunting  and  Cutshaw  agreed 
to  give  the  property  which  had  been  conveyed  to  Ford  for 
Bunting  back  to  her  if  she  would  pay  them  a  commission 
for  making  the  trade  of  the  Rogers  Park  property  for  the 
Ogden  avenue  property.  On  Ackley's  advice  she  accepted 
this  proposition,  and  through  him  raised  the  money  by 
means  of  her  two  notes  for  $125  each,  secured  by  a  mort- 
gage on  another  piece  of  property.  By  the  time  this  ar- 
rangement was  made.  Ford,  who  held  the  legal  title,  had 
left  Chicago  and  a  deed  could  not  be  procured  from  him 
personally.  Ackley  might  have  taken  a  decree  restoring 
the  title  to  Mrs.  Conrad,  but  he  preferred  not  to  do  so,  for 
the  reason  assigned  by  him  that  Ford  was  not  a  party  to 
the  foreclosure  suit  and  Mrs.  Conrad  was,  and  it  was  likely 
that  a  deficiency  decree  would  be  rendered  against  her.    He 
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therefore  advised  her  to  have  the  title  to  that  part  of  the 
premises  which  she  had  not  conveyed  to  Mrs.  Barto  con- 
veyed to  Mrs.  Conrad's  daughter,  Mary  Elizabeth  Conrad. 
Under  Ackley's  direction  Bunting  conveyed  the  200  feet 
to  Mrs.  Barto,  and  Mrs.  Barto  conveyed  all  of  that  part 
of  it  west  of  a  line  100  feet  west  of  Cedar  street  to  Mary 
Elizabeth  Conrad.  This  last  deed  was  made  on  April  i, 
1907.  On  May  29,  1907,  a  decree  was  entered  in  the  suit 
of  Mrs.  Conrad  against  Ford  and  others,  dismissing  Mrs. 
Conrad's  bill  and  requiring  Ford  to  convey  the  premises  in- 
volved to  Bunting.  This  decree  purported  to  be  entered 
with  the  consent  of  all  the  parties.  Upon  Ford's  failure  to 
comply  with  the  decree  a  master  conveyed  the  premises  to 
Bunting,  and  by  reason  of  the  prior  deeds  of  Bunting  and 
Mrs.  Barto  the  title  vested  in  Mary  Elizabeth  Conrad  and 
Mrs.  Barto  according  to  their  respective  deeds.  On  July 
30,  191 1,  Mrs.  Conrad  filed  the  bill  in  this  case.  It  does 
not  mention  the  deed  of  November  26,  1906,  from  Mrs. 
Conrad  to  Mrs.  Barto,  except  that  in  the  prayer  it  asks  that 
this  deed  nfiay  be  set  aside.  There  is  no  allegation  in  the 
bill  on  which  to  base  the  prayer  for  this  relief,  but  the  de- 
cree granted  it. 

As  reasons  for  setting  aside  the  decree  of  May  29,  1907, 
it  is  averred  that  Ackley,  while  representing  the  complain- 
ant as  her  attorney,  prepared  and  caused  to  be  filed  the 
answers  of  the  several  defendants  and  afterward  caused  the 
decree  to  be  entered  whereby  the  complainant's  bill  was  dis- 
missed, the  answer  of  the  defendants  was  ordered  to  stand 
as  a  cross-bill  and  Ford  was  decreed  to  convey  to  Bunting 
the  east  200  feet  of  the  north  no  feet  (except  streets)  of 
block  64  in  Winnetka,  which  it  was  the  object  of  the  bill 
to  have  vested  in  the  complainant.  Ackley  and  Mrs.  Con- 
rad were  the  only  witnesses  who  testified  to  anything  ma- 
terial to  the  merits  of  the  case.  Ackley  testified  that  after 
the  settlement  of  the  case  against  Ford,  Bunting  and  Cut- 
shaw  was  agreed  on.  Ford  disappeared,  and  as  he  held  the 


Digitized  by 


Google 


144  Conrad  v.  Barto.  [272  III. 

legal  title  Bunting  and  Cutshavv  were  unable  to  re-convey. 
Therefore,  in  order  to  get  the  title  in  Bunting  so  that  it 
could  be  conveyed  to  Mary  Elizabeth  Conrad,  answers  were 
filed  by  Bunting  and  Cutshaw.  These  answers  were  pre- 
pared by  Ackley,  and  averred  that  the  conveyance  to  Ford 
was  made  for  Bunting's  benefit  and  in  consideration  of 
Bunting's  procuring  the  exchange  of  the  Ogden  avenue 
property  for  the  Rogers  Park  property,  and  that  no  fraud 
was  practiced  upon  the  complainant  or  misrepresentation 
made  to  her  to  procure  it.  Ackley  procured  the  entry  of 
the  decree,  which  states  on  its  face  that  it  was  made  by  the 
consent  of  all  parties.  There  is  no  contradiction  of  Ack- 
ley's  statement  that  the  case  was  settled  for  a  consideration 
of  $200  paid  by  Mrs.  Conrad  to  Bunting  and  Cutshaw,  and 
that  Mrs.  Conrad  executed  her  notes  for  $250  to  raise  that 
amount  for  that  purpose.  The  eflFect  of  the  decree  was  to 
place  the  title  where  Mrs.  Conrad  desired  it  to  be, — that  is, 
the  west  part  of  the  200  feet  in  her  daughter  and  the  east 
part  in  Mrs.  Barto,  to  whom  Mrs.  Conrad  had  herself  con- 
veyed it  by  the  deed  of  November  26.  No  harm  was  done 
to  her  by  the  decree. 

It  is  true  that  Mrs.  Conrad  testified  that  she  does  not 
remember  whether  Ackley  ever  told  her  of  the  decree  which 
was  rendered  in  the  case  against  Bunting  and  Cutshaw,  and 
that  she  did  not  know  that  the  decree  prepared  found  that 
Bunting  and  Cutshaw  had  not  defrauded  her,  and  that  she 
still  believed  that  they  had  defrauded  her  and  that  she  told 
Ackley  so.  There  is  no  evidence  tending  to  show  that  Bunt- 
ing and  Cutshaw  had  defrauded  her.  Ackley  testified  that 
he  notified  Mrs.  Conrad  of  every  step  in  the  negotiations 
and  that  her  approval  was  received  at  every  stage  of  the 
transaction,  except  where  something  was  to^  be  done  of  a 
technical  nature  that  would  not  be  understood  by  her,  but 
that  the  results  to  be  accomplished  were  explained  to  her 
and  agreed  to  by  her.  It  is  clear  that  she  knew  about  the 
settlement  with  Bunting  and  Cutshaw.     The  result  to  be 


Digitized  by 


Google 


tfk'lL]  Conrad  v.  Barto.  145 

accomplished  by  the  suit  against  them  was  the  restoration 
of  the  title  to  the  property  to  her.  That  result  was  accom- 
plished by  the  decree  entered,  for  while  the  title  was  not 
restored  to  her,  this  was  done,  in  effect,  by  the  conveyance 
of  the  title  in  accordance  with  her  directions.  Whether 
Ackley's  reasons  for  having  the  decree  entered  confirming 
the  title  in  Ford  were  sufficient  or  insufficient,  no  harm  came 
to  Mrs.  Conrad  by  reason  of  that  decree,  and  there  was 
no  basis  in  the  evidence  for  saying  that  she  had  been  de- 
frauded by  any  of  the  transactions  set  out  in  her  bill.  The 
decree  of  the  court  on  the  original  bill  is  not  sustained  by 
the  evidence. 

The  relief  prayed  by  the  cross-bill  is,  that  the  master's 
deed  to  Koblenz  under  the  foreclosure  proceedings  be  con- 
strued to  convey  only  that  part  of  block  64  north  of  a  line 
parallel  with  and  77  feet  south  of  the  south  line  of  Ash 
street,  and  that  Mary  Conrad  be  decreed  to  have  conveyed 
the  premises  to  Selena  A.  Barto  and  to  have  no  interest  in 
them.  It  is  averred  that  Ash  street  is  66  feet  wide  and  the 
north  line  of  block  64  is  the  center  line  of  Ash  street,  but 
Koblenz  claims  that  he  is  entitled  to  possession  of  no  feet 
south  of  the  south  line  of  Ash  street,  and  the  master's  deed 
therefore  constitutes  a  cloud  on  the  title  of  the  plaintiffs  in 
error.  There  is  no  allegation  that  the  complainants  were 
in  possession  of  the  premises,  and  therefore  it  was  not  suf- 
ficient to  sustain  a  decree  to  quiet  the  title  and  no  grounds 
of  equitable  relief  against  Mary  Conrad  were  stated. 

The  decree  will  be  affirmed  as  to  the  dismissal  of  the 
cross-bill  but  as  to  the  original  bill  it  will  be  reversed  and 
the  cause  will  be  remanded,  with  directions  to  dismiss  the 

Reversed  and  remanded,  with  directions.  - 
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The  People,  for  use,  etc.,  Appellees,  vs.  James  W.  Brown 
et  ai  Appellants. 

Opinion  filed  February  i6,  ipi6. 

Appeals  and  errors — what  is  not  a  final  judgment.  A  judg- 
ment by  the  Appellate  Court  reversing  a  judgment  of  the  circuit 
court  and  remanding  the  cause  to  that  court,  with  directions  to 
overrule  the  demurrer  which  the  trial  court  had  sustained  and  for 
such  further  proceedings  as  to  law  and  justice  shall  appertain,  is 
not  a  final  judgment  and  is  not  appealable. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Jackson  county ;  the  Hon.  W.  W.  Duncan,  Judge,  pre- 
siding. 

Denison  &  Spiller,  for  appellants. 

Isaac  K.  Levy,  Martin  &  Glenn,  and  John  M.  Her- 
bert, for  appellees. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

The  People  of  the  State  of  Illinois,  for  the  use  of  Mary 
Bothman,  Sarah  Landau,  the  City  National  Bank  and  the 
First  National  Bank  of  Murphysboro,  Illinois,  brought  an 
action  of  debt  in  the  circuit  court  of  Jackson  county  against 
appellants,  James  W.  Brown,  former  county  clerk  of  Jack- 
son c6unty,  and  the  Title  Guaranty  and  Surety  Company, 
the  surety  on  his  official  bond  as  such  county  clerk,  to  re- 
cover as  damages  $5000,  the  amount  of  said  bond.  The 
declaration  alleges  the  election  of  Brown  as  county  clerk, 
the  giving  of  said  bond,  its  approval  by  the  proper  officers, 
the  recital  of  the  bond  that  if  said  Brown  should  faithfully 
discharge  the  duties  of  said  office  and  pay  over  all  moneys 
received  by  him  as  such  officer,  render  a  just  and  true  ac- 
count of  the  same  when  required  by  law,  and  well  and  truly 
perform  all  and  every  act  enjoined  upon  him  by  virtue  of 
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said  office  to  the  best  of  his  skill  and  ability,  then  said  bond 
to  be  void,  otherwise  to  remain  in  full  force  and  effect. 
The  declaration  alleges  it  then  became  the  duty  of  said 
•Brown,  as  county  clerk,  to  perform  all  and  every  act  en- 
joined upon  him  by  the  laws  of  Illinois  and  to  issue  no 
county  orders  or  warrants  on  the  treasurer  of  said  county 
unless  ordered  or  authorized  to  do  so.  It  is  alleged  the 
said  Brown  did  not  perform  his  duty  in  this  regard,  but 
that  during  his  term  of  office  he  drew  a  number  of  county 
warrants  on  the  treasurer  against  a  tax  already  levied  but 
not  yet  collected,  aggregating  $20,000^  without  being  au- 
thorized and  without  right  to  do  so ;  that  he  issued  to  him- 
self thirty-one  such  warrants,  copies  of  which  were  attached 
to  and  made  a  part  of  the  declaration,  which  for  value  re- 
ceived were  sold  to  the  usees  herein,  and  that  such  usees 
were  induced  to  purchase  the  said  orders  by  reason  of  said 
Brown,  as  county  clerk,  representing  to  them  that  there  was 
due  him  as  county  clerk  from  said  county,  for  fees  and  sal- 
ary as  such  clerk,  from  the  tax  moneys  to  be  collected  for 
the  year  19 12,  the  sum  in  each  of  said  orders,  respectively. 
The  declaration  alleges  special  breaches  as  to  each  warrant 
assigned  said  usees.  Appellants  filed  a  demurrer  to  the  dec- 
laration, which  was  sustained  by  the  trial  court.  Appellees 
stood  by  their  declaration  and  judgment  was  entered  against 
them,  from  which  judgment  they  took  an  appeal  to  the  Ap- 
pellate Court  for  the  Fourth  District.  That  court  reversed 
the  judgment  of  the  trial  court  and  remanded  the  cause, 
with  directions  to  overrule  the  demurrer.  A  certificate  of 
importance  was  granted,  and  appellants  have  prosecuted  this 
further  appeal. 

The  judgment  of  the  circuit  court  was  reversed  by  the 
Appellate  Court  and  the  cause  remanded  to  the  circuit  court 
"with  directions  to  overrule  the  demurrer  and  for  such 
other  and  further  proceedings  as  to  law  and  justice  shall 
appertain."  That  was  not  a  final  judgment.  On  the  re- 
instatement of  the  cause  in  the  circuit  court  defendants  had 
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a  right  to  plead  to  the  declaration  and  have  the  case  tried 
on  its  merits.  The  certificate  of  importance  was  improp- 
erly granted.  Buck  v.  County  of  Hamilton,  99  111.  507; 
Partridge  v.  Stevens,  187  id.  383. 

The  appeal  will  be  dismissed  and  the  record  and  files 
transferred  to  the  clerk  of  the  Appellate  Court  for  the 
Fourth  Districr.  ^^^^^^  dismissed. 

Mr.  Justice  Duncan  took  no  part  in  the  decision  of 
this  case. 


Mattie  L.  Greene  et  al.  Admrs.,  Defendant  in  Error,  vs. 
The  L.  Fish  Furniture  Company,  Plaintiff  in  Error. 

Opinion  Hied  February  16,  ipi6. 

1.  Constitutional  law — zvhat  classification  will  be  basis  for 
legislation.  A  classification  which  is  based  on  a  rational  difference 
of  situation  or  condition  found  to  exist  in  the  persons  or  facts  on 
which  the  classification  rests  will  suffice  as  a  basis  for  legislation. 

2.  SamB — a  rightful  exercise  of  police  power  may  affect  prop- 
erty interests.  A  rightful  exercise  of  the  police  power  is  not  a 
violation  of  the  fourteenth  amendment  of  the  Federal  constitu- 
tion, even  though  property  interests  are  affected. 

3.  Same — what  is  meant  by  the  guaranty  of  equal  protection 
of  laws.  The  guaranty  of  equal  protection  of  the  laws  means  that 
no  person  or  class  of  persons  shall  be  denied  the  same  protection 
of  the  laws  which  is  enjoyed  by  other  persons  or  other  classes  in 
the  same  place  and  in  like  circumstances. 

4.  Same — province  of  legislature  and  of  courts  as  to  the  police 
power.  The  legislature  may  determine  when  the  exigency  exists 
for  the  exercise  of  the  police  power,  but  it  is  for  the  courts  to 
determine  what  tre  the  subjects  for  the  police  power  and  what 
are  reasonable  regulations,  and  whether  there  is  any  real  or  sub- 
stantial relation  between  the  avowed  objects  of  the  law  and  means 
devised  thereunder  for  attaining  those  ends. 

5.  Same — a  law  must  be  adapted  to  ends  sought  to  be  accom- 
plished. To  be  sustainable  as  a  proper  exercise  of  police  power  a 
law  must  bear  some  relation  to  and  be  adapted  to  the  ends  sought 
to  be  accomplished. 
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6.  Same — what  classification  of  buildings  is  reasonable  in  law 
providing  protection  in  case  of  fire.  Section  14  of  the  Factory 
act,  which  seeks  to  enforce  protection  against  fire  in  "all  factories, 
mercantile  establishments,  mills  or  workshops"  for  employees,  is 
not  an  unreasonable  classification  of  buildings  and  is  within  the 
constitutional  requirements. 

7.  Pleading — what  is  the  cause  of  action.  The  cause  of  action 
is  the  thing  done  or  omitted  to  be  done  which  causes  a  grievance 
for  which  the  law  gives  a  remedy. 

8.  Factories — duty  to  provide  fire  escapes  is  not  dependent  on 
notice  from  factory  inspector.  The  duty  to  provide  fire  escapes, 
under  section  14  of  the  Factory  act,  is  not  dependent  upon  any 
notice  from  the  factory  inspector. 

9.  Evidence — application  of  rule  permitting  evidence  as  to  the 
habit  of  carefulness  when  there  were  no  eye-witnesses  to  the  fatal- 
ity. The  rule  that  evidence  of  the  habits  of  the  deceased  in  the 
matter  of  carefulness  may  be  introduced  where  there  were  no  eye- 
witnesses to  the  fatality  will  be  applied  in  an  action  for  damages 
for  the  death  of  an  employee  in  a  fire,  where,  although  there  were 
witnesses  to  the  fire,  there  were  none  who  saw  or  knew  what  the 
deceased  was  doing  or  where  he  was  at  the  time  of  his  death. 

10.  Instructions — when  instruction  referring  to  obstruction  of 
Hre  escape  is  not  erroneous  in  ignoring  other  means  of  escape. 
An  instruction,  in  an  action  under  section  14  of  the  Factory  act, 
which  bases  a  right  of  recovery  on  the  fact  that  the  defendant 
"did  not,  at  and  before  the  time  of  the  fire  in  question,  furnish 
any  other  means  of  escape  in  case  of  fire  on  the  sixth  floor  of  said 
building  except  said  means  of  escape  that  was  so  obstructed,"  (re- 
ferring to  the  fire  escape,)  is  not  erroneous  in  ignoring  the  exist- 
ence of  a  freight  elevator  and  stairway  as  other  means  of  escape, 
where  the  evidence  shows  that  they  also  were  obstructed. 

11.  Same — instruction  in  language  of  the  statute  is  not  errone- 
ous. An  instruction  in  the  language  of  the  statute  upon  which  an 
action  for  damages  is  based  is  not  erroneous. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  E.  M.  Mangan,  Judge,  presiding. 

McEvvEN,  Weissenbach  &  Shrimski,  for  plaintiff  in 
error. 

David  K.  Tone,  for  defendants  in  error. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 
This  was  an  action  on  the  case  brought  by  defendants  in 
error,  as  administrators  of  the  estate  of  William  S.  Greene, 
deceased,  against  plaintiff  in  error,  the  L.  Fish  Furniture 
Company,  to  recover  damages  for  the  death  of  their  intes- 
tate, due,  as  they  alleged,  to  the  negligence  of  said  plain- 
tiff in  error.  A  verdict  was  rendered  and  judgment  entered 
in  the  lower  court  in  favor  of  the  administrators,  and  this 
writ  of  error  was  thereafter  sued  out  in  this  court  by  plain- 
tiff in  error. 

William  S.  Greene,  the  deceased,  was  a  checking  clerk 
employed  in  the  office  of  said  furniture  company  March  25, 
1 9 10.  On  that  day  he  met  his  death  in  a  fire  that  occurred 
in  the  building  occupied  by  said  company.  This  building, 
situated  on  the  west  side  of  Wabash  avenue,  near  Nine- 
teenth street,  was  50  feet  wide,  160  to  175  feet  long  and 
six  stories  in  height.  An  alley  was  located  at  the  rear  or 
west  end  of  the  building.  On  the  sixth  floor  was  the  office 
in  which  deceased  worked, — an  L-shapcd  enclosure  12  or 
15  feet  wide,  running  across  the  entire  front  of  the  build- 
ing from  north  to  south  and  extending  westward  on  the 
south  side  to  a  point  about  60  feet  from  the  rear  wall.  The 
rest  of  the  sixth  floor  was  used  for  storing,  exhibiting  and 
re-finishing  second-hand  furniture.  The  re-finishing  was 
done  in  the  extreme  rear  or  west  end  of  the  building.  East 
of  the  space  used  for  that  work  the  furniture  was  stored, 
and  on  the  portion  of  the  floor  nearer  the  office  it  was  ex- 
hibited for  sale.  In  the  southwest  corner  of  the  building 
w^as  a  freight  elevator  and  immediately  north  of  the  ele- 
vator was  a  wooden  stairway.  About  15  feet  north  of  this 
stairway,  on  the  west  wall  of  the  building,  was  an  iron 
fire-escape,  which  was  located  between  two  windows  and 
extended  from  the  roof  down  to  the  first  floor  and  then  to 
the  ground  by  means  of  a  counter-balance.  Attached  to 
this  fire-escape  at  each  floor  was  a  metallic  balcony,  the 
floor  of  which  was  about  on  a  level  with  the  window  sills 
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inside  the  building.  Sixty  feet  ecOSt  of  the  freight  elevator 
and  within  the  office  enclosure  was  a  passenger  elevator. 
These  two  elevators,  the  stairway  and  fire-escape  were  the 
only  modes  of  exit  from  the  sixth  floor.  The  passenger  ele- 
vator was  provided  with  an  automatic  device,  which,  when 
a  fire  occurred,  stopped  the  elevator  and  shut  down  trap- 
doors between  each  floor  to  prevent  the  fire  from  spreading 
through  the  elevator  shaft.  Salesrooms  for  furniture  were 
on  the  first,  second  and  third  floors,  while  the  fourth  floor 
was  used  for  the  re-finishing  of  new  furniture.  On  this 
floor  cans  of  shellac,  alcohol,  benzine  and  varnish  were  kept. 
At  about  8:25  on  the  morning  of  March  25,  1910,  one  of 
plaintiff  in  error's  employees,  while  filling  some  cigar  light- 
ers with  benzine  on  the  fourth  floor,  accidentally  snapped 
one  of  them  and  ignited  a  can  of  benzine,  the  flames  spread- 
ing to  the  furniture  in  the  room.  An  explosion  followed, 
and  in  a  few  moments  the  flames  spread  to  the  fourth,  fifth 
and  sixth  floors.  The  automatic  device  immediately  caused 
the  passenger  elevator  to  stop,  so  that  it  could  not  be  used 
as  a  means  of  escape.  The  testimony  tended  to  show  that 
two  or  three  loads  of  furniture,  which  had  been  carried  up 
to  the  sixth  floor  on  the  freight  elevator  shortly  before  the 
fire  occurred,  had  been  left  standing  in  the  space  directly 
in  front  of  the  elevator,  thus  blocking  access  to  this  elevator 
and  the  stairway.  Several  witnesses  also  testified  that  the 
aisles  ordinarily  left  for  passageways  between  the  furniture 
were  obstructed  on  this  morning.  Two  work  benches  stood 
against  the  west  wall,  one  of  which  seems  to  have  been  di- 
rectly in  front  of  the  window  opening  onto  the  fire-escape, 
and  the  evidence  of  certain  of  the  witnesses  would  indicate 
that  the  location  of  these  benches  was  an  obstruction  to 
free  access  to  the  fire-escape.  The  deceased,  William  S. 
Greene,  was  in  the  office,  and  he  and  a  number  of  his 
fellow-employees  in  the  office  perished  in  the  fire. 

Counsel  for  plaintiff  in  error  contend  that  section  14  of 
the  Factory  act,  under  which  this  action  was  brought,  is  in 
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violation  of  the  Illinois  and  Federal  constitutions  as  to  "due 
process  of  law,"  and  also  in  violation  of  the  provision  of 
the  State  constitution  which  prohibits  the  passing  of  spe- 
cial laws. 

Section  14  of  the  Factory  act  here  in  question  reads  as 
follows:  "In  all  factories,  mercantile  establishments,  mills 
or  workshops,  sufficient  and  reasonable  means  of  escape  in 
case  of  fire  shall  be  provided,  by  more  than  one  means  of 
egress,  and  such  means  of  escape  shall  at  all  times  be  kept 
free  from  any  obstruction  and  shall  be  kept  in  good  repair 
and  ready  for  use,  and  shall  be  plainly  marked  as  such." 
(Kurd's  Stat.  1913,  p.  1201.) 

Counsel  for  plaintiff  in  error  argue  that  there  is  a  clear 
discrimination  in  this  section  between  an  employee  and  a 
customer  of  a  mercantile  establishment;  that  there  is  no 
reason  for  the  protection  of  an  employee  which  does  not 
apply  to  the  customer  who  may  be  in  such  establishment 
when  a  fire  breaks  out.  They  further  argue  that  this  sec- 
tion contains  an  arbitrary  and  unconstitutional  classification 
by  requiring  such  an  establishment  to  be  equipped  with  cer- 
tain means  of  egress  in  case  of  fire,  while  not  requiring 
equal  protection  in  various  establishments  which  cannot  be 
classified  as  mercantile  but  which  often  employ  a  large  num- 
ber of  people,  and  sometimes  have  their  offices,  particularly 
in  large  cities  like  Chicago,  in  buildings  in  which  mercantile 
or  manufacturing  establishments  also  are  located. 

"A  law  is  general,  not  because  it  embraces  all  of  the 
governed,  but  that  it  may,  from  its  terms,  when  many  are 
embraced  in  its  provisions,  and  all  others  may  be  when  they 
occupy  the  position  of  those  who  are  embraced."  (Haw- 
thorn V.  People,  109  111.  302;  People  v.  Kaclber,  253  id. 
552.)  The  general  rule  is  that  classification  will  suffice  as 
a  basis  for  legislation  if  such  classification  is  based  on  a 
rational  difference  of  situation  or  condition  found  to  exist 
in  the  persons  or  facts  upon  which  the  classification  rests. 
{People  V.  Nellis,  249  111.  12.)    The  authority  of  the  legis- 
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lature  to  pass  this  statute  rests  upon  the  police  power  of  the 
State.  A  rightful  exercise  of  this  power  is  not  a  violation 
of  the  fourteenth  amendment  even  though  property  interests 
are  affected.  (Powell  v.  Pennsylvania,  127  U.  S.  678;  Ham- 
mond Packing  Co,  v.  Montana,  2^  id.  331.)  The  extent 
of  this  power  has  never  been  defined  with  precision.  In- 
deed, it  cannot  be  accurately  defined,  and  the  courts  have 
not  been  able  or  willing  definitely  to  circumscribe  it.  It  is 
much  easier  to  perceive  and  realize  the  source  of  this  power 
than  to  mark  its  boundaries  and  prescribe  its  limits.  (Sani- 
tary District  v.  Chicago  and  Alton  Railroad  Co,  267  111. 
252.)  "No  rule  can  be  formulated  that  will  cover  every 
case.  ♦  ♦  *  The  guaranty  of  equal  protection  of  the 
laws  means,  *no  person  or  class  of  persons  shall  be  denied 
the  same  protection  of  the  laws  which  is  enjoyed  by  other 
persons  or  other  classes  in  the  same  place  and  in  like  cir- 
cumstance.' "  (Connolly  v.  Union  Sewer  Pipe  Co,  184 
U.  S.  540.)  The  legislature  may  determine  when  the  ex- 
igency exists  for  the  exercise  of  the  police  power,  but  it 
is  for  the  courts  to  determine  what  are  the  subjects  for 
the  police  power  and  what  are  reasonable  regulations,  and 
whether  there  is  any  real  or  substantial  relation  between  the 
avowed  objects  of  the  law  and  the  means  devised  there- 
under for  attaining  those  ends.  (People  v.  Steele,  231  111. 
340;  City  of  Belleville  v.  Turnpike  Co.  234  id.  428.)  The 
law  must  bear  some  relation  and  be  adapted  to  the  ends 
sought  to  be  accomplished.  Bailey  v.  People,  190  111.  28. 
Do  the  kinds  of  industry  mentioned  in  said  section  14 
form  a  class  by  themselves  with  reference  to  the  protection 
of  employees,  so  as  to  justify  the  legislature  in  making  pro- 
visions for  furnishing  means  of  escape  from  fire  which  do 
not  apply  to  other  branches  of  industry?  The  difference  be- 
tween the  employer's  liability  and  responsibility  to  his  em- 
ployees and  to  his  customers  is  plainly  a  reasonable  one. 
Such  a  classification  is  not  arbitrary.  It  is  frequently  made 
in  various  statutes.    A  customer  is  apt  to  be  in  a  mercantile 
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establishment  only  for  a  brief  period  at  a  given  time,  while 
employees^are  there  during  all  working  hours,  every  week 
day.  A  customer  is  usually  in  that  part  of  the  establish- 
ment to  which  access  and  from  which  egress  are  made  easy 
to  invite  visits  from  the  public,  while  employees,  especially 
like  those  who  testified  in  this  case,  may  be  in  parts  of 
the  establishment  from  which  egress  is  often  much  more 
difficult.  Many  statutes  are  passed  with  the  special  pur- 
pose of  pointing  out  to  willing  employers,  and  enforcing 
against  unwilling  employers,  methods  by  which  to  protect 
the  health,  safety  and  morality  of  their  employees  which  in 
no  way  refer  to  customers.  We  are  of  the  opinion  that 
the  distinction  between  factories,  mercantile  establishments, 
mills  and  workshops  and  such  business  or  commercial  estab- 
lishments as  are  referred  to  by  counsel  for  plaintiff  in  er- 
ror is  also  reasonable  and  not  an  arbitrary  classification. 
It  is  dearly  based  on  the  fact  that  the  danger  in  such  es- 
tablishments as  specified  in  section  14  is  apt  to  be  much 
greater  than  in  the  other  establishments  mentioned  by  coun- 
sel. The  evidence  in  this  case  forcibly  illustrated  how  con- 
ditions will  differ  in  establishments  of  this  character  from 
what  would  be  almost  certain  to  exist  in  a  large  railroad 
office  or  commercial  agency  such  as  referred  to  by  counsel. 
Under  the  reasoning  of  decisions  on  similar  questions  we 
think  the  classification  here  in  question  would  be  considered 
as  reasonable  and  within  the  constitutional  requirements! 
City  of  Chicago  v.  N etcher,  183  111.  104;  Ritchie  &  Co, 
V.  IVayman,  244  id.  509;  City  of  Chicago  v.  Bozvnmn 
Dairy  Co,  234  id.  294;  City  of  Chicago  v.  Schmidinger, 
243  id.  167;  Schmidifiger  v.  City  of  Chicago,  226  U.  S. 
578;  People  V.  Henning  Co.  260  III  554. 

The  declaration  in  this  case  originally  consisted  of  five 
counts.  At  the  close  of  plaintiffs'  case  the  court  instructed 
the  jury  to  disregard  the  first  four  counts  for  failure  of 
proof.  The  fifth  count  was  demurred  to  and  the  demur- 
rer sustained.    Two  additional  counts  were  thereafter  filed. 
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To  these  two  additional  counts  the  defendant  filed  pleas 
of  the  Statute  of  Limitations,  setting  up  that  these  counts 
were  for  a  new  cause  of  action  which  had  not  been  sued  on 
within  one  year;  that  they  Avere  not  amendments  to  any 
count  of  the  original  declaration.  Counsel  for  defendants 
in  error  demurred  to  these  pleas  of  the  Statute  of  Limita- 
tions, and  this  demurrer  was  sustained. 

The  fifth  count  set  out  in  great  detail  the  situation  ex- 
isting at  the  time  of  the  fire  in  plaintiff  in  error's  building. 
In  substance,  the  count  charged  that  plaintiff  in  error  was 
operating  a  mercantile  establishment  for  the  manufacture 
and  repair  of  furniture  and  other  materials  used  by  it  in 
the  prosecution  of  its  business ;  that  it  became  and  was  the 
duty  of  plaintiff  in  error  to  exercise  reasonable  care  to  fur- 
nish defendants  in  error's  intestate  a  reasonably  safe  place 
to  work  and  to  exercise  reasonable  care  to  provide  a  rea- 
sonably safe  exit  to  the  fire-escape  for  said  intestate  and 
other  employees  in  said  building,  but  that  plaintiff  in  error, 
contrary  to  its  duty  in  that  behalf,  carelessly  and  negligently 
failed  to  furnish  the  defendants  in  error's  intestate  a  rea- 
sonably safe  place  in  which  to  work,  but,  on  the  contrary, 
furnished  a  place  that  was  highly  dangerous,  owing  to  the 
fact  that  if  fire  originated  within  said  building  no  means  of 
escape  was  furnished  to  defendants  in  error's  intestate  and 
other  servants,  and  the  plaintiff  in  error  then  and  there  care- 
lessly and  negligently  piled  large  quantities  of  furniture, 
mattresses  and  other  material  on  the  sixth  floor,  thereby  ob- 
structing access  to  said  fire-escape  in  case  of  fire,  and  that 
defendants  in  error's  intestate,  while  in  the  exercise  of  due 
care  for  his  own  safety,  lost  his  life  because  plaintiff  in 
error  negligently  obstructed  the  way  to  the  fire-escape,  so 
as  to  make  it  difficult  to  reach  the  same  when  a  fire  oc- 
curred. We  think  this  count,  viewed  most  favorably  to 
plaintiff  in  error's  contention,  was  a  defective  statement  of 
a  good  cause  of  action  under  said  section  14  of  the  act 
here  in  question.     It  is  conceded  that  the  two  additional 
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counts  state  a  good  cause  of  action.  We  think  it  is  clear 
that  the  cause  of  action  set  up  in  those  two  counts  is  no 
other  or  different  from  that  stated  in  the  fifth  count,  filed 
before  the  Statute  of  Limitations  had  run.  The  cause  of 
action  is  the  thing  done  or  omitted  to  be  done  which  con- 
fers the  right  upon  the  other  to  sue, — that  is,  the  wrong 
against  the  plaintiffs  which  caused  a  grievance  for  which 
the  law  gives  a  remedy.  We  think  the  original  fifth  count 
set  out  facts  showing  the  existence  of  a  duty  from  the  de- 
fendant to  the  deceased,  failure  to  comply  with  which  re- 
sulted in  the  injury  to  the  plaintiffs  charged  in  the  original 
fifth  count  as  well  as  in  the  additional  counts.  Vogrin  v. 
American  Steel  and  Wire  Co.  263  111.  474;  Swift  Co,  v. 
Gay  lord,  229  id.  330;  Chicago  City  Raihvay  Co,  v.  Hag  en- 
back,  228  id.  290;  North  Chicago  Street  Railway  Co.  v. 
Aufmann,  221  id.  614. 

Counsel  for  plaintiff  in  error  further  contend  that  the 
furniture  company  was  not  in  default  under  the  Factory  act 
until  a  reasonable  time  had  elapsed  for  notice  to  be  given 
it  by  the  factory  inspector  to  comply  with  the  act.  This 
point  was  passed  on  adversely  to  the  plaintiff  in  error  in 
Streeter  v.  Western  Scraper  Co,  254  111.  244,  where  this 
same  statute  was  under  consideration.  The  duty  to  pro- 
vide fire-escapes  under  section  14  is  not  dependent  upon 
any  notice  from  the  factory  inspector.  In  Arfns  v.  Ayer, 
192  111.  601,  the  statute  required  the  erection  of  fire-escapes 
on  certain  buildings,  and  it  was  held  that  the  duty  to  pro- 
vide fire-escapes  was  not  dependent  upon  the  performance 
of  any  duty  by  the  inspector.  We  see  no  reason  to  change 
the  conclusions  reached  on  this  point  in  those  decisions. 

Counsel  further  contend  that  the  court  erred  in  allowing 
evidence  to  be  introduced  to  show  that  deceased  was  a  care- 
ful man,  on  the  ground  that  there  were  no  eye-witnesses 
living  who  saw  him  at  the  time  of  his  death.  The  sole 
objection  urged  by  counsel  on  the  trial  was  that  the  ques- 
tion called  for  a  conclusion.     It  seems  to  be  insisted  in 
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this  court  that  there  were  living  witnesses  to  the  accident, 
and  that  therefore  evidence  as  to  the  habits  of  the  deceased 
w^as  inadmissible.  This  last  objection  was  not  made  below. 
While  it  is  true  that  there  were  witnesses  to  the  fire,  there 
were  no  witnesses  as  to  what  Greene  was  doing  or  where 
he  was  at  the  time  of  his  death.  While  the  question  ob- 
jected to  was  not  in  proper  form,  we  see  no  error  in  the 
admission  of  the  evidence  on  this  question  under  the  rules 
laid  down  by  this  court.  Nezvell  v.  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Co,  261  111.  505 ;  Humason 
V.  Michigan  Central  Railroad  Co,  259  id.  462. 

Counsel  argue  that  instruction  i  given  for  defendants  in 
error  was  erroneous  because  it  ignored  a  chance  to  escape 
by  means  of  the  freight  elevator  and  the  stairway.  We  do 
not  think  this  instruction  is  subject  to  this  criticism.  It 
states  that  if  the  evidence  shows  that  the  defendant  "did 
not,  at  and  before  the  time  of  the  fire  in  question,  furnish 
any  other  means  of  escape  in  case  of  fire  on  the  sixth  floor 
of  said  building  except  said  means  of  escape  that  was  so 
obstructed,"  etc.  The  evidence  tended  clearly  to  show  that 
means  of  escape  by  the  freight  elevator  and  stairway  was 
obstructed. 

Counsel  for  plaintiff  in  error  further  object  that  the 
giving  of  instruction  2  by  the  trial  court  at  the  request  of 
defendants  in  error  was  erroneous.  That  instruction  is  sub- 
stantially in  the  language  of  section  14  of  the  Factory  act. 
It  is  a  well  known  rule  that  an  instruction  in  the  language 
of  the  statute  is  not  erroneous.  We  do  not  think  the  in- 
struction is  subject  to  the  construction  contended  for  by 
counsel. 

Counsel  further  object  that  instruction  8  given  for  de- 
fendants in  error  was  erroneous,  in  that  in  employing  the 
words  used  in  said  statute,  "sufficient  and  reasonable,"  it 
did  not  give  a  fixed  definition  as  to  the  word  "sufficient." 
In  view  of  the  instructions  in  this  case  we  do  not  think 
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this  instruction  would  mislead  the  jury  on  this  point. 
Neither  do  we  think  the  trial  court  erred  in  refusing  the 
instructions  asked  by  plaintiff  in  error  that  touched  upon 
this  same  question. 

Counsel  for  plaintiff  in  error  further  argue  that  the  evi- 
dence did  not  support  the  judgment  and  that  there  was  a 
variance  between  the  allegations  and  the  proof  in  the  addi- 
tional counts.  We  have  given  both  of  these  matters  consid- 
eration, and  think  the  evidence  was  ample  to  justify  the  ver- 
dict and  supported  the  allegations  of  said  additional  counts. 

We  find  no  reversible  error  in  this  record.  The  judg- 
ment of  the  superior  court  of  Cook  county  will  therefore 
be  affirmed.  Judgtnent  affirmed. 


The  People  ex  rcL  Frank  Stoutenborough,  County  Col- 
lector, Appellee,  vs.  The  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Company,  Appel- 
lant. 

Opinion  filed  February  i6,  ipi6, 

1.  Taxes — what  a  sufficient  record  to  show  a. compliance  with 
section  56  of  Roads  and  Bridges  act.  The  entry  in  the  record  of 
highway  commissioners  of  a  certificate  signed  by  them  certifying 
the  amount  required  for  the  proper  construction,  maintenance  and 
repair  of  roads  and  bridges  and  bearing  the  date  of  the  first  Tues- 
day in  September  shows  a  compliance  with  section  56  of  the  Roads 
and  Bridges  act  of  191 3.  {People  v,  Cincinnati,  Lafayette  and 
Chicago  Railroad  Co.  270  111.  516,  followed.) 

2.  Same — highway  commissioners  need  not  certify  the  rate  of 
tax.  The  statute  does  not  require  the  highway  commissioners  to 
certify  the  rate  of  the  tax  required  for  road  and  bridge  purposes 
but  only  the  amount. 

3.  The  other  questions  involved  are  controlled  by  the  decision 
in  People  v.  Illinois  Central  Railroad  Co.  271  111.  223. 

Appeal  from  the  County  Court  of  DeWitt  county;  the 
Hon.  Frederick  C.  Hill,  Judge,  presiding. 
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George  B.  Gii^lespie,  (L.  J.  Hackney,  Herrick  & 
Herrick,  and  GilIvEspie  &  Fitzgerald,  of  counsel,)  for 
appellant. 

L.  O.  WiLUAMS,  State's  Attorney,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

The  appellant  railroad  company  filed  objections  to  the 
road  and  bridge  tax  of  the  town  of  Santa  Anna  for  the 
year  1914,  returned  as  delinquent  in  DeWitt  county  to  the 
amount  of  $254.16.  These  objections  were  overruled  in 
the  county  court  and  this  appeal  taken. 

Appellant  argues  that  the  judgment  of  the  county  court 
of  DeWitt  county  should  be  reversed  for  the  following  rea- 
sons :  ( I )  The  amount  of  revenue  necessary  for  the  ensu- 
ing year  was  not  determined,  as  required  by  law,  on  the 
first  Tuesday  in  September,  19 14;  (2)  the  tax  rate  was 
not  certified  to  the.  board  of  supervisors  of  DeWitt  county 
as  required  by  statute  but  the  clerk  determined  the  rate; 
(3)  the  certificate  of  levy  was  not  presented  to  and  ap- 
proved by  the  board  of  supervisors  of  DeWitt  county,  nor 
did  said  board  of  supervisors  direct  the  clerk  to  extend 
the  tax. 

First — The  record  in  this  case  shows  that  on  the  first 
day  of  September,  19 14,  all  the  highway  commissioners  of 
said  township  met  and  signed  a  certificate  bearing  date  Sep- 
tember I,  1914,  the  material  part  of  which  reads  as  follows : 

"To  the  Board  of  Supervisors  of  the  County  of  DeWitt  and  State 

of  Illinois: 

"We,  the  commissioners  of  highways  of  the  town  of  Santa 
Anna,  in  said  county,  do  hereby  certify  that  we  have  determined 
that  the  amount  necessary  to  be  raised  by  taxation  in  said  town 
for  the  ensuing  year,  for  the  proper  construction,  maintenance  and 
repair  of  roads  and  bridges  in  such  town,  is  the  sum  of  six  thou- 
sand seven  hundred  thirty-three  and  97-100  dollars  ($6733.97.)" 

The  said  certificate  bears  the  following  indorsements: 
"Filed  in  my  office  this  2d  day  of  September,  A.  D.  1914. — 
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E.  F.  Campbell,  County  Clerk  of  DeWitt  county."  "Ap- 
proved by  county  board  the  loth  day  of  September,  A.  D. 
1914."  The  evidence  in  the  record  also  shows  that  said 
certificate  was,  in  fact,  filed  with  the  county  clerk  on  the 
2d  day  of  September,  19 14,  and  that  a  copy  of  said  cer- 
tificate signed  by  all  the  highway  commissioners  was  pasted 
in  the  record  book  of  the  highway  commissioners.  The 
town  clerk  of  said  township,  R.  S.  McBride,  testified  that 
there  was  a  meeting  of  said  board  of  commissioners  of 
highways  held  on  the  first  day  of  September,  19 14,  and  that 
they  signed  the  said  certificate  on  said  day  in  his  office. 

The  foregoing  evidence  is  a  sufficient  showing  that  the 
amount  of  revenue  for  said  township  was  determined,  as 
required  by  law,  on  September  i,  19 14.  In  the  case  of  Peo- 
ple V.  Cincinnati,  Lafayette  and  Chicago  Railroad  Co.  270 
•111.  516,  it  was  held  by  the  court  that  the  entry  in  the  rec- 
ord of  the  highway  commissioners  of  a  certificate  similar 
to  the  one  in  question  here  and  signed  by  all  of  the  high- 
way commissioners  was  sufficient  record  proof  to  show 
compliance  with  section  56  of  the  Road  and  Bridge  law 
of  1913. 

Second  and  third — These  two  objections  were  disposed 
of  by  this  court  in  the  case  of  People  v.  Illinois  Central 
Railroad  Co.  271  111.  223,  on  a  record  containing  the  iden- 
tical state  of  facts  as  the  record  in  the  instant  case,  the  bill 
of  exceptions  in  both  cases  being  identical  in  so  far  as  it 
pertains  to  these  two  objections.  For  the  same  reasons 
given  in  that  case  we  hold  that  the  county  court  ruled  cor- 
rectly in  overruling  the  objections  2  and  3  of  appellant. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 


Digitized  by 


Google 


FA'li]  ISRAELSTAM  V.  U.  S.  CASUALTY   Co.  161 

H.  &  A.  IsRAELSTAM,  Appellees,  vs.  The  United  States 
Casuawy  Company,  Appellant. 

Opinion  filed  February  i6,  ipid, 

1.  Courts — section  34  of  article  4  of  constitution  is  not  the  au- 
thority for  creation  of  municipal  court.  The  legislative  authority 
for  the  creation  of  the  municipal  court  of  Chicago  is  found  in  the 
same  provision  of  the  constitution  which  authorizes  the  creation 
of  city  courts  and  is  not  based  on  section  34  of  article  4  of  the 
constitution,  which  merely  authorized  the  legislature,  if  it  created 
such  court,  to  prescribe  its  jurisdiction  and  practice. 

2.  Practice — Appellate  Court  has  jurisdiction  of  appeal  from 
municipcU  court  in  fourth-class  case.  While  the  jurisdiction  of 
city  courts  and  of  the  municipal  court  of  Chicago  is  not  the  same 
in  all  cases,  yet  both  Jiave  jurisdiction  of  the  class  of  cases  de- 
nominated fourth-class  cases  in  the  Municipal  Court  act,  and  un- 
der the  Practice  act  and  section  8  of  the  Appellate  Court  act  the 
Appellate  Court  has  jurisdiction  to  entertain  an  appeal  from  a 
judgment  of  the  municipal  court  of  Chicago  in  a  fourth-class  case. 

3.  Constitutional  law — provision  of  Municipal  Court  act  re- 
stricting right  of  review  of  fourth-class  case  to  writ  of  error  is 
invalid.  The  provision  of  section  23  of  the  Municipal  Court  act 
which  provides  that  judgments  in  fourth-class  cases  can  be  re- 
viewed by  the  Appellate  Court  on  writ  of  error,  only,  is  invalid. 

Appeal  from  the  Branch  "D"  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  appeal  from  the 
Municipal  Court  of  Chicago;  the  Hon.  Edmund  K.  Ja- 
RECKi,  Judge,  presiding. 

MosES,  Rosenthal  &  Kennedy,  (Walter  Bach- 
RACHy  of  counsel,)  for  appellant. 

John  L.  Fogle,  and  Rose  &  Symmes,  for  appellees. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

A  judgment  of  the  municipal  court  of  Chicago  wras  en- 
tered July  10,  1914,  in  favor  of  appellees,  H.  &  A.  Israel- 
stam,  against  appellant,  the  United  States  Casualty  Com- 
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pany,  for  $839.16  and  costs,  in  an  action  by  the  appellees 
against  appellant  on  a  policy  of  burglary  insurance.  An 
appeal  from  such  judgment  was  taken  to  the  Appellate 
Court  for  the  First  District,  where,  on  motion,  the  appeal 
was  dismissed.  A  certificate  of  importance  was  granted 
and  this  appeal  is  perfected,  bringing  to  this  court  for  re- 
view the  action  of  the  Appellate  Court  in  dismissing  the 
appeal  from  the  municipal  court. 

The  action  in  the  municipal  court  was  a  fourth-class 
case  in  contract,  and  the  only  question  for  review  is,  does 
an  appeal  lie  to  the  Appellate  Court  to  review  a  judgment 
entered  by  the  municipal  court  of  Chicago  in  a  fourth-class 
case?  Appellant  contends  the  right  to  stkch  appeal  exists 
apart  from  the  provisions  of  the  Mimicipal  Court  act,  and 
that  section  23  of  such,  act,  in  so  far  as  it  seeks  to  deny 
such  right  of  appeal,  violates  section  29  of  article  6  of  the 
constitution,  commonly  referred  to  as  the  uniformity  clause. 

Section  23  of  the  Municipal  Court  act  provides  that 
cases  of  the  fourth  class  shall  be  reviewed  by  writ  of  error, 
only.  It  is  conceded  the  right  of  appeal  is  purely  statutory 
and  only  exists  where  conferred  by  legislative  enactment; 
also  that  there  is  no  statute  which  by  express  terms  pur- 
ports to  give  the  right  of  appeal  to  Appellate  Courts  from 
judgments  of  the  municipal  court  in  fourth-class  cases;  but 
appellant  contends  the  provisions  of  the  Appellate  Court  act 
and  the  Practice  act  giving  the  right  of  appeal  in  a  certain 
class  of  cases  from  "city  courts"  to  the  Appellate  Courts 
includes  the  right  of  appeal  in  the  same  class  of  cases  from 
the  municipal  court  to  the  Appellate  Courts.  This  position 
is  based  upon  appellant's  contention  that  the  municipal  court 
is  a  city  court,  within  the  meaning  of  the  Appellate  Court 
and  Practice  acts  now  in  force. 

Prior  to  the  establishment  of  Appellate  Courts,  in  1877, 
the  Supreme  Court  had  jurisdiction  of  appeals  from  judg- 
ments, orders  and  decrees  of  inferior  courts,  including  city 
courts.     Under  authority  of  section  11  of  article  6  of  the 
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constitution  the  legislature  in  1877  passed  the  act  creating 
Appellate  Courts.  The  jurisdiction  of  those  courts  is  ap- 
pellate, only.  Section  8  of  the  Appellate  Court  act  is  as 
follows:  "The  said  Appellate  Courts  created  by  this  act 
shall  exercise  appellate  jurisdiction  only,  and  have  juris- 
diction of  all  matters  of  appeal,  or  writs  of  error  from 
the  final  judgments,  orders  or  decrees  of  any  of  the  circuit 
courts,  or  the  superior  court  of  Cook  county,  or  county 
courts,  or  from  the  city  courts  in  any  suit  or  proceeding 
at  law,  or  in  chancery  other  than  criminal  cases,  not  mis- 
demeanors, and  cases  involving  a  franchise  or  freehold  or 
the  validity  of  a  statute.  Appeals  and  writs  of  error  shall 
lie  from  the  final  orders,  judgments  or  decrees  of  the  cir- 
cuit and  city  courts,  and  from  the  superior  court  of  Cook 
county  directly  to  the  Supreme  Court,  in  all  criminal  cases 
and  in  cases  involving  a  franchise  or  freehold  or  the  val- 
idity of  a  statute."  It  will  be  seen  it  gives  the  Appellate 
Courts  jurisdiction  of  appeals  from  and  writs  of  error  to 
city  courts.  At  the  same  session  of  the  legislature  sec- 
tion 67  of  the  Practice  act  of  1872  was  amended  so  as  to 
provide  for  appeals  from  and  writs  of  error  to  city  courts 
except  as  provided  in  section  88  of  the  Practice  act.  That 
section  specified  the  class  of  cases  in  which  appeals  from 
and  writs  of  error  to  the  inferior  courts  should  go  direct 
to  the  Supreme  Court,  one  of  the  classes  being  all  criminal 
cases.  It  will  be  observ^ed  that  by  section  8  of  the  Appel- 
late Court  act  crimiriSal  cases  are  included  in  the  class  of 
cases  to  be  taken  from  the  inferior  court  direct  to  the  Su- 
preme Court  upon  appeal  or  writ  of  error.  Ingraham  v. 
People,  94  111.  428,  was  an  appeal  direct  to  the  Supreme 
Court  in  a  criminal  case,  and  it  was  there  held  that  previ- 
ous to  the  passage  of  the  Appellate  Court  act  the  only  mode 
of  review  in  criminal  cases  was  by  writ  of  error,  and  that 
neither  section  8  of  the  Appellate  Court  act  nor  section  88 
of  the  Practice  act  was  intended  to  provide  for  or  give  a 
new  right  of  appeal  in  cases  in  which  an  appeal  had  not 
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before  been  given.  Appeals  had  before  been  given  in  cases 
at  law  from  judgments  of  inferior  courts,  including  city- 
courts,  and  the  Appellate  Court  act  was  merely  intended  to 
provide  what  appeals  should  go  to  the  Appellate  Courts  and 
what  to  the  Supreme  Court.  It  was  correctly  held  that 
appeals  never  having  been  provided  for  in  criminal  cases, 
it  was  not  the  purpose  of  the  act  to  create  the  right  of  ap- 
peal in  such  cases.  At  the  time  the  Appellate  Court  act  was 
passed  and  the  Practice  act  amended,  in  1877,  the  municipal 
court  in  Chicago  had  not  been  established,  hence  that  court 
is  not  expressly  mentioned  in  those  acts. 

Appellees  insist  that  the  municipal  court  of  the  city  of 
Chicago  is  not  of  the  same  class  or  grade  as  city  courts, 
and  is  so  essentially  different  from  them  that  it  cannot  be 
considered  within  the  provision  for  appeals  from  city  courts 
to  the  Appellate  Courts.    It  is  true  that  the  jurisdiction  of 
.courts  established  under  what  is  called  the  City  Court  act 
and  the  municipal  court  is  not  the  same  as  to  the  class  of 
cases,  but  their  territorial  jurisdiction  is  the  same.     Both 
courts  are  created  under  and  by  virtue  of  the  authority  of 
the  same  constitutional  provision.    The  amendment  to  the 
constitution  (art.  4,  sec.  34,)  is  not  the  source  of  the  legis- 
lative power  exercised  in  creating  the  municipal  court.     It 
simply  gave  the  legislature  authority,  if  it  created  such 
courts,  to  prescribe  their  jurisdiction  and  the  practice  there- 
in.    (Miller  v.  People,  230  111.  65;  People  v.  Cosmopolitan 
Fire  Ins.  Co.  246  id.  442.)     In  the  case  last  cited  it  was 
said,  to  enable  the  municipal  court  to  serve  the  purpose  of 
its  creation  and  to  enable  it  to  exist  at  all  "it  must  be  re- 
garded as  a  city  court  within  the  terms  of  the  Appellate 
Court  and  Practice  acts."     In  the  Miller  case  it  was  said; 
"There  is  no  substantial  or  material  difference  between  the 
terms  'city  court'  and  'mimicipal  court,'  both  of  which  are 
courts  of  the  municipality  in  which  they  are  established, 
and  the  constitution  of  1848,  as  well  as  the  present  constitu- 
tion, provided  for  the  establishment  of  such  courts.   *   *   * 
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In  these  cases  [previous  decisions  of  this  court]  the  courts 
were  called  courts  of  common  pleas,  city  courts  or  a  re- 
corder's court,  but  they  were  all  municipal  courts  under 
various  names  and  were  the  same  kind  of  courts  as  the 
municipal  court  of  Chicago."  The  statement  in  the  Miller 
case  that  the  municipal  court  of  the  city  of  Chicago  is  in 
all  essential  respects  a  city  court  was  approved  in  Hosking 
V.  Southern  Pacific  Co,  243  111.  320.  While  the  jurisdic- 
tion of  courts  established  under  the  City  Court  act  and  the 
mtmicipal  court  of  Chicago  is  not  the  same  in  all  cases,  both 
of  said  courts  have  jurisdiction  in  cases  defined  as  of  the 
fourth  class  in  the  Municipal  Court  act,  and  in  our  opin- 
ion section  8  of  the  Appellate  Court  act  and  the  Practice 
act  confer  jurisdiction  upon  the  Appellate  Court  to  enter- 
tain appeals  from  judgments  of  the  municipal  court  in  such 
cases. . 

It  remains  to  be  determined  whether  the  provision  of 
section  23  of  the  Municipal  Court  act,  that  its  judgments 
in  such  cases  can  be  reviewed  by  the  Appellate  Court  by 
writ  of  error,  only,  is  valid  and  deprives  the  Appellate 
Court  of  its  jurisdiction  conferred  by  other  legislative  acts. 
We  are  of  opinion  that  under  the  previous  decisions  of  this 
coiut  the  provision  of  section  23  of  the  Municipal  Court 
act  referred  to  must  be  held  invalid.  Clowry  v.  Holmes, 
238  111.  577 ;  People  v.  Hibernian  Banking  Ass'n,  245  id. 
522;  People  V.  Cosmopolitan  Fire  Ins.  Co,  supra;  Hoff- 
man V.  Paradis,  259  111.  1 1 1 ;  Hosking  v.  Southern  Pacific 
Co.  supra. 

The  judgment  of  the  Appellate  Court  is  therefore  re- 
versed and  the  cause  remanded  to  that  court  for  further 
consideration  by  it.  ^^,^^^^^  ^„^  remanded. 
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John  F.  Devine,  Adnir.,  Defendant  in  Error,  vs.  Fred- 
eric A.  Delano  et  al.  Receivers,  Plaintiffs  in  Error. 

Opinion  Hied  February  i6,  igid. 

1.  Pleading — when  proof  of  one  of  two  charges  of  negligence 
in  one  count  is  sufficient.  Proof  of  either  one  of  two  charges  of 
negligence,  though  joined  or  coupled  together  in  one  count,  will  be 
sufficient  to  warrant  a  recovery,  provided  the  negligence  is  shown 
to  be  the  proximate  cause  of  the  injury. 

2.  Triai. — when  verdict  should  not  be  directed.  If  there  is  in 
the  record  any  evidence  from  which,  if  it  stood  alone,  the  jury 
could,  without  acting  unreasonably  in  the  eye  of  the  law,  find  that 
the  material  averments  of  the  declaration  have  been  proved,  a 
verdict  should  not  be  directed. 

3.  Railroads — when  a  railroad  company  is  negligent  in  oper- 
ating a  train  past  an  obstruction  too  near  the  track.  A  railroad 
company  is  guilty  of  actionable  negligence  to  its  employees  in 
operating  a  train,  either  upon  its  track  or  upon  a  track  of  another 
company,  past  an  obstruction  located  dangerously  near  the  track, 
provided  the  operating  company  knew,  or  by  the  exercise  of  ordi- 
nary care  could  have  known,  of  such  dangerous  obstruction. 

4.  Same — what  is  not  necessary  to  render  a  railroad  company 
liable  though  an  obstruction  near  track  is  on  private  property.  A 
railroad  company  may  be  negligent  in  operating  a  train  past  an 
obstruction  too  near  the  track  although  the  obstruction  is  not  the 
property  of  the  company  and  is  not  located  on  its  right  of  way, 
and  no  warning,  by  the  owner,  of  the  existence  of  the  obstruction 
is  necessary  if  the  company,  by  the  exercise  of  reasonable  care, 
could  have  known  of  its  existence. 

5.  Same — duty  of  railroad  company  to  see  to  removal  of  un- 
necessary dangers.  If  the  operation  of  switching  cars  to  and  from 
the  grounds  of  a  manufacturing  company  is  rendered  unnecessa- 
rily dangerous  by  reason  of  conditions  existing  on  such  grounds, 
it  is  the  duty  of  the  company  to  require  the  removal  of  such  dan- 
gerous conditions  or  refuse  to  operate  its  trains  until  such  condi- 
tions are  removed. 

6.  Same — what  is  sufficient  to  show  knowledge  of  dangerous 
proximity  of  post  to  the  track.  A  railroad  company  is  charged 
with  knowledge  of  the  dangerous  proximity  of  a  post  to  the  track 
on  the  premises  of  a  manufacturing  company  where  the  evidence 
shows  that  the  post  and  the  track  had  been  in  the  same  relative 
positions  for  at  least  a  year  and  a  half  prior  to  the  accident,  that 
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the  company  was  accustomed  daily  to  operate  its  trains  along  the 
track  and  past  the  post,  and  that  it  was  the  only  railroad  operat- 
ing its  trains  upon  'such  track. 

7.  Same — ivhether  deceased  was  warned  of  dangerous  obstruc- 
tion is  a  question  for  the  jury.  Whether  the  deceased  employee 
was  warned  of  the  dangerous  proximity  of  a  post  to  the  track  by 
his  receipt  of  a  non-clearance  list  or  by  the  conductor  of  the  train 
is  a  question  for  the  jury  under  the  evidence  on  such  matters. 

8.  Same — whether  company's  negligence  was  Proximate  cause 
of  injury  is  question  for  the  jury.  Whether  a  railroad  company's 
negligence  in  operating  a  train  past  an  obstruction  too  near  the 
track  was  the  proximate 'cause  of  the  deceased's  injury  and  death 
is  a  question  of  fact  to  be  determined  by  the  jury  if  there  is  any 
evidence  fairly  tending  to  establish  that  fact. 

9.  Same — when  a  verdict  may  be  based  on  circumstantial  evi- 
dence. If  there  were  no  eye-witnesses  to  the  accident  resulting 
in  the  death  of  the  plaintiff's  intestate,  a  verdict  for  the  plaintiff 
may  be  based  upon  proof  of  such  facts  and  circumstances  as  will, 
according  to  usual  and  common  experience,  raise  an  inference  of 
other  facts  and  circumstances  sufficient  to  warrant  the  jury  in  re- 
turning such  verdict.  * 

10.  Same — railroad  receivers  may  reject  the.  Workmen's  Com- 
pensation act  without  special  order  of  court.  Receivers  of  a  rail- 
road acting  under  a  general  order  of  a  Federal  court  authorizing 
them  to  manage,  maintain  and  operate  the  road  have  authority  to 
reject  the  Illinois  Workmen's  Compensation  act  without  first  ob- 
taining a  special  order  of  court  for  that  purpose. 

11.  Same — extent  of  authority  of  a  United  States  district  court 
in  railroad  receivership  action.  The  court  in  the  principal  rail- 
road receivership  action  has  general  power  and  authority  over  the 
entire  railroad  system,  even  though  parts  of  it  are  not  situated 
within  the  district  in  which  the  court  sits,  and  this  authority  will 
be  recognized  in  other  jurisdictions  on  the  principles  of  comity 
and  public  policy. 

12.  Master  and  servant — effect  where  master  rejects  Work- 
men's Compensation  act  of  igii.  Under  the  Workmen's  Compen- 
sation act  of  1911  an  employer  who  elects  not  to  come  under  the 
provisions  of  such  act  cannot  escape  liability  for  injuries  sustained 
by  an  employee  on  the  ground  of  assumption  of  the  risk  or  con- 
tributory negligence  of  the  employee. 

13.  Same — extent  to  which  agreement  by  employee  to  assume 
risk  is  void.  A  clause  in  an  application  for  employment  by  which 
the  employee  assumes  the  risk  of  the  dangers  of  the  business  is 
void  and  contrary  to  public  policy  in  so  far  as  it  may  purport  to 
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bind  the  employee  to  assume  the  risk  of  dangers  occasioned  by  the 
negligence  of  the  employer  of  which  the  employee  has  no  notice. 

14.  Evidence — circumstantial  evidence  defined.  Circumstantial 
evidence  is  the  proof  of  certain  facts  and  circumstances  in  a  given 
case  from  which  the  jury  may  infer  other  connected  facts  which 
usually  and  reasonably  follow  according  to  the  common  experi- 
ence of  mankind. 

15.  Same — when  testimony  as  to  average  earnings  of  switch- 
men is  not  prejudicial.  Permitting  a  fireman  to  testify  as  to  the 
average  earnings  of  switchmen  is  not  prejudicial  where  such  tes- 
timony corresponds  with  competent  evidence  as  to  the  exact  earn- 
ings of  the  deceased  switchman. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ; 
the  Hon.  John  H.  Fornoff,  Judge,  presiding. 

Zane,  Morse  &  McKinney,  (James  L.  Minnis,  of 
counsel,)  for  plaintiffs  in  error. 

James  C.  McShane,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court  : 

This  was  an  action  on  the  case  brought  in  the  circuit 
court  of  Cook  county  to  recover  damages  for  the  death  of 
the  defendant  in  error's  intestate.  On  a  trial  before  a  jury 
a  verdict  was  returned  in  favor  of  the  defendant  in  error 
and  judgment  was  entered  on  the  verdict.  The  cause  was 
brought  directly  to  this  court  because  the  validity  of  the 
Workmen's  Compensation  act  of  191 1  was  questioned  by 
plaintiffs  in  error,  our  decision  on  the  constitutionality  of 
that  act  not  having  been  published  at  the  time  this  writ  of 
error  was  sued  out. 

The  original  declaration  contained  two  counts.  The  sec- 
ond count  set  out  that  the  Wabash  Railroad  Company,  of 
which  plaintiffs  in  error  were  receivers,  operated  a  railroad 
extending  from  Chicago  into  and  through  Decatur,  Illinois, 
and  that  plaintiff's  intestate  was  employed  by  them  as  a 
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switchman,  working  at  Decatur;  that  near  a  track  leading 
from  said  railroad  into  a  large  manufacturing  plant,  and 
over  which  plaintiffs  in  error  switched  trains  between  said 
railroad  and  said  plant  by  means  of  a  switch  engine  and 
switching  crew,  stood  a  post  immediately  alongside  of  the 
track  and  at  the  entrance  of  the  plant  which  was  so  close 
to  the  track  that  it  was  liable  to  brush  or  knock  a  switchman 
from  the  side  of  an  engine  or  train  passing ;  that  the  track 
was  thereby  rendered  unsafe  and  unsuitable  for  switching 
purposes  and  exposed  those  engaged  therein  to  great  and 
unusual  danger;  that  the  receivers  knew,  or  could  have 
known  by  the  exercise  of  ordinary  care,  these  facts,  but  the 
deceased,  Bartlett,  through  no  want  of  ordinary  care  on  his 
part,  did  not  know  of  the  dangerous  proximity  of  the  post 
and  track  or  of  the  danger  therefrom;  that  the  receivers 
knew,  or  by  the  exercise  of  ordinary  care  could  have  known, 
that  the  deceased  was  uninformed  of  the  dangerous  prox- 
imity of  the  post  and  track  and  of  the  danger  therefrom; 
that  the  receivers  wrongfully  and  negligently  required  Bart- 
lett, as  switchman,  to  switch  with  an  engine  and  cars  then 
operating  along  said  track  past  said  post,  and  that  while 
Bartlett,  in  the  discharge  of  his  duties  as  switchman,  in  the 
exercise  of  ordinary  care,  was  riding  upon  the  side  of  said 
train  so  operated  past  said  post,  he  was  thereby  knocked 
from  the  said  train  upon  the  ground  and  sustained  serious 
bodily  injuries,  from  which  he  died.  The  first  count,  as 
amended,  set  out  substantially  the  same  facts,  and  further 
alleged  that  the  said  railroad  extended  through  the  State  of 
Missouri  and  other  States,  and  that  the  receivers  were  en- 
gaged as  common  carriers  in  inter-State  commerce.  At  the 
close  of  the  trial  it  was  stipulated  that  the  plaintiffs  in  er- 
ror were  not  engaged,  at  the  time  of  the  accident,  in  inter- 
State  commerce,  and  this  eliminated  the  first  count.  A  few 
months  before  the  trial  defendant  in  error  filed  an  addi- 
tional count,  in  which  were  set  out  facts  substantially  the 
same  as  in  the  second  count  but  containing  the  additional 
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averment  that  plaintiffs  in  error,  before  the  death  of  Bart- 
lett,  were  regularly  engaged  in,  and  deceased  as  their  ser- 
vant was  regularly  employed  in,  the  kind  of  business  and 
work  to  which  the  Workmen's  Compensation  act  of  191 1 
applied,  but  that  plaintiffs  in  error  had  elected,  prior  to  the 
death  of  Bartlett,  not  to  be  governed  by  said  act.  The  case 
was  tried  on  said  second  count  and  this  additional  count, 
and  the  verdict  must  be  sustained,  if  at  all,  under  one  or 
both  of  these  counts. 

Defendant  in  error's  intestate,  Cyrus  E.  Bartlett,  was 
killed  on  October  23,  1912,  at  Decatur,  Illinois,  on  or  near 
the  tracks  of  the  Wabash  Railroad  Company,  then  being 
operated  by  plaintiffs  in  error,  its  duly  appointed  receivers. 
Bartlett  lost  his  life  somewhere  near  a  gateway  opening  on 
the  tracks  of  said  Wabash  Railroad  Company  into  the  plant 
of  the  A.  E.  Staley  Company,  a  starch  manufacturing  es- 
tablishment located  in  Decatur.  This  gateway  was  near  the 
northeastern  corner  of  the  factory  grounds.  Just  north  of 
this  plant  are  situated  numerous  tracks  of  the  said  railroad 
company,  running  in  an  easterly  and  western  direction.  A 
switch  track  left  the  main  tracks  a  little  distance  northeast 
of  said  starch  works  and  a  short  distance  beyond  the  main 
tracks  was  itself  divided  into  two  tracks,  which,  continuing 
in  slightly  diverging  lines,  ran  in  a  slightly  southwesterly 
direction,  each  through  its  gateway  and  onto  the  grounds  of 
said  A.  E.  Staley  Company.  The  more  northerly  of  these 
two  switch  tracks  was  known  as  the  corn  track.  These  two 
tracks  joined  near  the  wefstern  side  of  the  plant.  The  wit- 
nesses, in  referring  to  them,  spoke  of  them  as  running  east 
and  west,  and  we  shall  do  the  same  in  this  opinion,  though, 
as  a  matter  of  fact,  they  ran  a  little  north  of  east  and  south 
of  west.  The  gateway  stood  within  the  property  lines  of 
the  starch  works.  Each  gate  had  two  wings.  The  southerly 
section  or  wing  of  the  southerly  gate  was  hinged  to  the 
post  complained  of,  and  swung  over  the  southerly  half  of 
the  southerly  track.     The  northerly  wing  of  that  gate  was 
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hinged  on  a  post  standing  in  the  clear  space  between  the 
north  and  south  switch  tracks.  The  clearance  or  space  be- 
tween the  side  of  an  ordinary  car  and  the  southerly  end 
of  the  gate  where  it  was  hinged  to  the  post  complained  of, 
when  the  gate  was  opened,  was  about  eight  or  ten  inches. 
The  gates  and  track  had  been  in  position  for  a  year  or  two. 
Bartlett  had  been  working  for  the  receivers  three  or  four 
days,  with  the  same  engine  and  the  same  crew.  He  was 
apparently  an  experienced  switchman.  The  switching  crew 
consisted  of  five  men:  Davis,  the  engineer;  Jackson,  the 
fireman ;  Barnett,  the  foreman,  sometimes  called  conductor, 
and  Northway  and  Bartlett,  switchmen.  This  switching 
crew  had  been  in  and  out  of  the  starch  works  several  times 
during  the  three  or  four  days  Bartlett  worked  for  the  re- 
ceivers. On  the  day  in  question  the  switching  crew  had 
come  into  the  plant  and  placed  some  cars  of  coal,  and  at 
the  time  of  the  accident  their  train  was  running  east  along 
the  south  switch  track.  The  engine  was  backing,  the  ten- 
der being  towards  the  east  and  the  front  end  of  the  engine 
towards  the  west.  One  or  two  cars  west  of  the  engine 
were  being  pulled  out  and  two  empty  coal  cars  pushed  out 
east  of  the  tender,  these  latter  forming  the  head  of  the 
train.  On  the  top  of  the  fence  around  the  plant  two  or 
more  strands  of  wire  were  stretched.  The  ends  and  sides 
of  the  coal  cars  extended  up  about  the  height  of  the  top- 
most wire.  While  the  train  was  thus  moving  east  the  en- 
gineer was  on  the  north  side  of  the  cab  and  the  fireman 
on  the  south  side.  Switchman  Northway  was  standing  on 
the  north  side  of  the  foot-board  on  the  front  or  west  end 
of  the  engine.  Barnett,  the  foreman,  and  Bartlett  were  on 
the  east  end  of  the  most  easterly  car,  facing  east, — the  di- 
rection in  which  the  train  was  moving.  The  evidence  shows 
that  at  this  time  there  was  nothing  to  obstruct  Bartlett's 
view  of  the  gateway  and  post.  The  part  of  the  car  upon 
which  they  were  standing,  called  in  the  evidence  the  "sill," 
projected  six  inches  or  more  beyond  the  end  of  the  coal 
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car  and  was  about  four  feet  above  the  rails.  Barnett  was 
on  the  north  side  of  the  sill  and  Bartlett  on  the  south. 
Between  twenty  and  one  hundred  and  fifty  feet  west  of 
the  gate,  remarking  to  Bartlett  that  they  would  do  some 
switching  on  the  corn  track  before  going  to  dinner,  Barnett 
dropped  off  the  car  on  the  north  side  of  the  train  to  plan 
the  handling  of  the  switching  on  the  corn  track.  This  was 
the  last  that  Bartlett  was  seen  alive.  At  this  time  Bartlett 
was  standing  with  both  arms  throv^rn  back  of  him  over  the 
end  board  of  the  coal  car,  which  came  up  to  about  his  arm- 
pits. Jackson,  the  fireman,  saw  Bartlett  standing  in  this 
position  about  six  hundred  feet  west  of  the  gates.  The 
next  Jackson  saw  of  Bartlett  was  apparently  about  oppo- 
site the  gates,  when  he  saw  something  being  dragged  or 
rolled  along  the  ground  by  the  train  some  few  feet  east  of 
the  engine  cab.  He  saw,  as  they  passed  over  this  object, 
that  it  was  a  man  but  did  not  know  it  was  Bartlett.  He 
notified  Davis,  the  engineer.  The  train  passed  completely 
over  the  body,  went  on,  and  switched  back  north  on  the 
corn  track  before  Jackson  or  the  engineer  returned  to  where 
the  body  lay.  When  Bartlett  was  found  he  was  lying  close 
to  the  south  rail  of  the  south  track,  about  opposite  the 
east  end  of  the  open  south  wing  of  the  gate.  His  feet  were 
towards  the  east  and  his  body  doubled  up,  the  head  being 
between  the  legs.  His  back  was  broken.  Jackson  first  saw 
the"  body  as  it  was  being  rolled  or  dragged,  between  the 
gate  and  the  engine  cab.  Davis,  the  engineer,  did  not  see 
it  until  they  had  switched  back  onto  the  corn  track.  Jack- 
son testified  that  after  the  accident  he  saw  Bartlett's  hat 
lying  just  inside  the  fence  of  the  starch  works,  opposite 
the  post.  Davis  testified  that  he  saw  Bartlett's  switchman's 
club  lying  somewhere  around  one  of  the  posts  of  the  gate. 
Barnett,  the  foreman,  testified  that  he  saw  the  club  lying 
somewhere  near  the  gate  and  close  to  it,  but  whether  inside 
or  out  he  could  not  tell ;  that  he  saw  the  hat  lying  seven  ar 
ten  feet  east  of  the  gate  post.    There  was  no  testimony  as 
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to  any  fragments  of  clothing  being  caught  on  the  barbed 
wire  at  the  top  of  the  fence.  The  foreman  testified  he  did 
not  tell  Bartlett  to  throw  the  switch  in  order  to  run  in  onto 
the  corn  track,  but  after  dropping  off  the  train  he  gave  a 
sign  to  Northway,  the  other  switchman,  to  come  in  on  that 
track,  as  Northway  passed  him  riding  on  the  foot-board  of 
the  engine.  The  switch  was,  in  fact,  thrown  by  Northway. 
It  was  located  about  one  hundred  feet  east  of  the  gate 
post.  Northway  did  not  testify,  and  we  infer  from  the 
briefs  that  he  was  not  living  at  the  time  of  the  trial.  Bar- 
nett  testified  that  it  was  the  duty  of  Northway  to  throw 
this  switch,  and  not  Bartlett's,  though  we  conclude  from 
his  testimony  that  it  was  not  any  particular  man's  duty  to 
throw  any  particular  switch.  Davis,  the  engineer,  testified 
that  he  did  not  know  whose  duty  it  was,  while  Jackson  tes- 
tified that  he  thought  it  was  Bartlett 's  duty.  On  the  side 
of  the  coal  car  on  which  Bartlett  was  standing  there  was 
a  step  or  stirrup  below  the  body  of  the  car  for  a  man  to 
step  on  in  getting  up  or  down,  and  also  hand-holds.  This 
step  was  immediately  west  of  the  sill  or  ledge  upon  which 
Bartlett  was  standing.  In  stepping  down  from  the  car  a 
man  would  step  from  this  stirrup  either  directly  to  the 
ground  or  first  to  an  oil-box  on  the  car  and  from  thence 
to  the  ground.  The  theory  of  defendant  in  error's  counsel 
is  that  Bartlett  had  passed  around  to  the  side  of  the  car 
and  was  using  the  step  to  get  to  the  ground  for  the  pur- 
pose of  throwing  the  switch  on  the  porn  track,  when  he 
was  struck  by  the  post  and  knocked  to  the  ground,  his  death 
resulting  therefrom;  while  counsel  for  plaintiffs  in  error 
contend  that  there  are  no  circumstances  in  the  record  jus- 
tifying any  conclusion  on  the  part  of  the  court  or  jury  as 
to  how  his  death  was  caused. 

Plaintiffs  in  error  insist  that  the  Workmen's  Compen- 
sation act  of  191 1  is  invalid,  and  that  therefore  the  court 
^red  in  submitting  the  case  to  the  jury  on  the  additional 
count.    This  court  has  held  that  act  constitutional  in  Drag- 
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oznch  V.  Iroquois  Iron  Co,  269  III.  478,  Prsykopetiski  v. 
Citizens'  Coal  Co.  270  id.  275,  and  Richardson  v.  Scars, 
Roebuck  &  Co.  271  id.  325.  We  see  no  reason  to  change 
the  conclusion  on  this  point  reached  in  those  cases. 

At  the  close  of  defendant  in  error's  case,  and  again  at 
the  close  of  all  the  evidence,  counsel  for  plaintiffs  in  error 
requested  the  court  to  direct  a  verdict  in  their  favor.  This 
motion  was  denied.  It  is  here  very  earnestly  insisted  that 
the  verdict  should  have  been  directed,  as  there  was  no  proof 
of  the  negligence  charged  in  the  declaration. 

Counsel  for  defendant  in  error  urges  that  there  were 
two  charges  of  negligence  in  each  of  the  two  counts  of 
the  declaration  upon  which  the  case  was  submitted  to  the 
jury:  First,  in  operating  the  train  upon  and  along  the 
track  in  question  and  in  requiring  the  deceased  to  work 
upon  it  when  and  while  the  post  was  in  dangerous  prox- 
imity to  the  track ;  and  second,  in  failing  to  warn  the  de- 
ceased of  such  dangerous  proximity.  Counsel  argues  that 
the  proof  of  either  of  these  charges  would  authorize  a  re- 
covery. Where  there  are  two  charges  of  negligence  in 
the  declaration,  the  rule  is  that  proof  of  either  one  of  the 
charges  is  sufficient  to  warrant  a  recovery,  provided  the 
negligence  is  shown  to  be  the  proximate  cause  of  the  in- 
jury; {Chicago  and  Grand  Trunk  Railway  Co.  v.  Spurney, 
197  111.  471;  Weber  Wagon  Co.  v.  Kehl,  139  id.  644;) 
and  this  even  though  the  two  charges  of  negligence  are 
joined  or  coupled  tqgether,  as  they  are  in  each  count  of 
this  case.  Counsel  for  plaintiffs  in  error  contend  that  both 
of  these  charges  of  negligence  must  be  proved  in  order  to 
authorize  a  recovery  under  either  count. 

This  court  has  held  that  a  railroad  company  is  guilty 
of  actionable  negligence  to  its  employees  in  operating  a 
train,  either  upon  its  own  track  or  upon  a  track  belonging 
to  another  railroad  company,  past  an  obstruction  located 
dangerously  near  to  the  track,  provided  the  operating  com- 
pany knew,  or  by  the  exercise  of  ordinary  care  could  have 
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known,  of  such  dangerous  obstruction.  {Illinois  Terminal 
Railroad  Co,  v.  Thompson,  210  111.  226;  South  Side  Ble- 
'vated  Railroad  Co.  v.  Neszig,  214  id.  463;  Wagner  v.  Chi- 
cago and  Alton  Railroad  Co,  265  id.  245.)  And  this  rule 
has  been  held  to  apply  where  the  dangerous  obstruction  (in 
that  case  a  post)  was  alongside  the  track  in  a  manufactur- 
ing plant,  {Illinois  Central  Railroad  Co.  v.  Fitspatrick,  227 
111.  478,)  very  much  as  in  the  case  at  bar.  Plaintiffs  in 
error  concede  this  to  be  true,  generally,  when  the  railroad 
company  operates  its  road  on  its  own  right  of  way,  and 
admit  that  negligence  is  shown  by  the  fact  of  the  erection 
or  maintenance  by  a  railroad  company  of  a  dangerous  ob- 
struction in  close  proximity  to  its  tracks  and  the  operation 
of  the  cars  past  it,  but  contend  that  the  mere  operation  of 
a  train  past  a  dangerous  obstruction  not  situated  on  its  own 
right  of  way  and  not  on  property  under  its  control  or  in 
its  possession  is  not,  in  itself,  negligence  on  the  company's 
part;  that  under  such  circumstances,  in  order  to  prove  neg- 
ligence on  the  part  of  the  railroad  company,  it  must  be 
shown  that  it  knew  of  the  dangerous  character  of  the  ob- 
struction and  failed  to  warn  its  employees  thereof.  They 
contend  that  the  manufacturing  company  built  these  gates 
and  owned  the  switch  tracks  into  this  plant;  that  it  was 
the  duty  of  the  railroad  company  to  do  the  switching  work 
of  the  manufacturing  plant  on  these  switch  tracks  and  that 
such  company  or  its  receivers  could  not  move  or  change  the 
gate;  that  this  duty  rested  only  upon  the  factory  officials. 
In  Illinois  Central  Railroad  Co.  v.  Fitzpatrick,  supra,  we 
held  the  railroad  company  liable  for  the  mere  operation  of 
its  trains  near  an  obstruction  in  a  foundry  yard  on  tracks 
owned  by  the  foundry  company,  and  there  was  no  question 
of  warning.  In  Illinois  Terminal  Railroad  Co.  v.  Thomp- 
son, supra,  the  railroad  company  did  not  own  the  yards  and 
switch  tracks,  and  yet  it  was  held  liable  for  operating  the 
train  on  such  switch  tracks  in  dangerous  proximity  to  a 
telegraph  pole,  the  court  saying  (p.  232) :     "It  makes  no 
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difference  whether  the  appellant  company  owned  the  prem- 
ises in  fee  or  was  in  possession  of  them  as  a  lessee  or  li- 
censee." In  South  Side  Elevated  Railroad  Co.  v.  Nesvig, 
supra,  the  elevated  railroad  company  was  held  liable  for 
negligence  for  operating  a  train  in  dangerous  proximity  to 
a  pole  not  situated  on  its  own  right  of  way,  the  court  hold- 
ing that  it  was  the  duty  of  said  company  to  its  employees 
to  so  place  its  tracks  on  the  line  of  its  right  of  way  as  to 
leave  sufficient  space  between  its  cars  and  objects  not  on 
its  right  of  way,  so  that  its  employees  could  operate  its 
cars  without  danger  to  themselves.  In  Mobile  and  Ohio 
Railroad  Co.  v.  Vallowe,  214  111.  124,  appellee  was  injured 
by  the  operation  of  trains  of  appellant  in  dangerous  prox- 
imity to  certain  posts  which  supported  a  coal  chute,  but  the 
proof  showed  that  these  posts  were  located  as  far  from  the 
track  as  it  was  possible  to  locate  them  to  operate  the  coal 
chute  and  that  it  was  necessary  to  have  them  in  that  position 
in  order  to  operate  the  machinery  to  screen  the  coal ;  that 
"the  operation  of  trains  is  attended  with  danger,  and  lia- 
bility in  such  a  case  does  not  depend  upon  the  presence  of 
danger,  but  upon  the  existence  of  negligence  on  the  part 
of  the  employer." 

It  is  undoubtedly  true  that  many  duties  required  of 
employees  in  the  work  of  a  railroad  company  are  attended 
with  danger,  and  can  only  be  carried  on  by  means  that  are 
hazardous  and  dangerous  to  those  who  enter  into  such  em- 
ployment. Where  no  necessity,  however,  exists  for  the 
operation  of  such  railroad  under  dangerous  conditions,  and 
where  it  only  requires  care  and  skill  to  make  such  condi- 
tions safe,  "there  is  no  reason  why  an  employee  should  be 
subjected  to  dangers  wholly  unnecessary  to  the  proper  op- 
eration of  the  business  of  the  employer."  (Choctaw,  etc. 
Railroad  Co.  v.  McDade,  191  U.  S.  64.)  Plaintiffs  in  er- 
ror were  not  required  by  law  to  operate  these  switch  tracks 
in  the  yard  of  this  manufacturing  plant  under  conditions 
dangerous  to  their  employees  if  it  was  practicable  and  feas- 
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ible  for  such  dangerous  conditions  to  be  removed.  If  the 
railroad  company  had  no  such  control  as  to  be  able  to  re- 
move such  dangerous  conditions  itself,  it  could  require  the 
owners  of  the  plant  to  change  these  conditions,  or  refuse, 
imtil  such  change,  to  do  such  switching.  The  evidence 
shows  that  there  was  an  open  space  both  west  and  south' 
of  these  gates,  and  hence  the  gate  and  post  in  question 
could  have  been  placed  further  west  and  thereby  afforded 
ample  room  and  abundant  clearance  for  the  cars  to  pass. 
The  evidence  shows  that  the  post  and  track  in  question 
had  been  in  the  same  relative  position  for  at  least  a  year 
and  a  half  prior  to  the  accident;  that  plaintiffs  in  error 
were  accustomed  daily  to  operate  their  trains  along  the 
tracks  and  past  the  post,  and  that  the  Wabash  was  the  only 
railroad  operating  trains  upon  this  track.  This  was  suffi- 
cient to  charge  plaintiffs  in  error  with  knowledge  of  the 
dangerous  proximity  of  the  post  to  the  track.  If  the  proof 
showed  that  the  deceased  came  to  his  death  by  means  of 
the  close  proximity  of  this  post  to  the  switch  track,  we 
think  it  is  manifest  that  there  could  be  recovery  under  the 
first  charge  of  negligence, — ^that  is,  of  operating  this  train 
in  dangerous  proximity  to  this  post. 

But  if  it  were  held  that  plaintiffs  in  error  were  not 
guilty  of  negligence  in  operating  trains  on  this  track  and 
past  this  post,  still  it  must  be  held  that  they  were  guilty 
of  negligence,  if  they  so  operated,  if  they  knew  or  ought 
to  have  known  the  dangerous  proximity  and  that  the  de- 
ceased was  not  informed  of  that  fact  and  they  failed  to 
inform  him  of  it.  This  is  conceded  by  plaintiffs  in  error, 
but  they  claim  that  the  deceased  was  warned  by  his  con- 
ductor, Barnett.  It  is  not  claimed  that  anyone  else  warned 
him.  Barnett  testified  he  had  so  warned  him.  It  appears, 
however,  from  the  evidence,  that  prior  to  the  trial  a  rep- 
resentative of  the  defendant  in  error,  Rea,  interviewed  Bar- 
nett, and  that  Barnett  signed  a  statement  which  Rea  wrote 
out,  in  which  it  is  recited :     "I  never  at  any  time  warned 
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him  of  the  fact  that  there  was  no  clearance  for  a  man  on 
the  side  of  the  car,— on  either  side  of  the  car  coming  out 
of  the  Staley  starch  works."  Bamett,  while  admitting  that 
he  signed  the  statement,  denied  that  he  read  it  or  that  it 
was  read  over  to  him  before  signing  it.  Rea  testified :  "I 
wrote  it  down  as  he  said  it ;  I  didn't  read  it  over  to  him ; 
he  read  it  himself;  he  read  it  over  and  then  signed  it." 
The  evidence  shows  that  Barnett  was  an  intelligent  man, 
who  had  previously  for  years  occupied  a  clerical  position, 
and  it  seems  unreasonable  to  believe  that  he  would  sign 
such  statement  without  reading  it  or  knowing  its  contents. 
Rea  interviewed  him  a  second  time,  and  his  testimony  as 
to  what  the  conductor  told  him  then  was  in  direct  conflict 
with  Barnett's  testimony  that  he  had  warned  the  deceased. 
On  this  branch  of  the  case  it  was  undoubtedly  true  that 
defendant  in  error  had  the  burden  of  proof  that  Bartlett 
had  not  been  warned  of  the  dangerous  proximity  of  this 
post.  In  Chicago  and  Eastern  Illinois  Railroad  Co.  v.  Hee- 
rey,  203  111.  492,  the  facts  were  quite  similar  on  this  ques- 
tion to  those  in  the  case  here  under  consideration.  There 
a  fireman  was  killed  in  consequence  of  a  defect  in  the  en- 
gine. In  that  case  the  engineer  testified  that  the  deceased 
fireman  did  know  of  the  defect,  but  it  was  shown  that  the 
engineer  had  previously  stated  that  the  fireman  did  not 
know,  and  in  view  of  this  statement  and  the  presumption 
that  "a  person  does  not  voluntarily  incur  danger  or  risk  of 
death,"  the  court  held  it  was  for  the  jury  to  say  whether 
or  not  the  deceased  knew  of  the  defect. 

Plaintiflfs  in  error  further  contend  that  they  warned  the 
deceased  of  the  proximity  of  the  post  and  track  by  means 
of  a  non-clearance  list,  which  Bartlett  receipted  for  at  the 
time  he  was  employed.  The  list  referred  to  was  printed, 
describing  many  non-clearance  points  at  various  places  upon 
plaintiffs  in  error's  line.  It  includes  the  following :  "South 
side  of  track  on  north  side  of  starch  works,  Decatur,"  and 
it  is  argued  that  this  refers  to  the  switch  track  and  gates 
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here  in  question.  The  proof  shows  that  there  was  a  switch 
track  outside  of  the  yards  on  their  north  side,  and  there 
is  force  in  the  argument  of  counsel  for  defendant  in  error 
that  this  latter  track  was  the  one  referred  to  in  this  clear- 
ance list.  In  any  event,  we  think  it  was  a  question  for  the 
jury  as  to  whether  giving  this  list  to  the  deceased  was  a 
sufficient  discharge  of  plaintiffs  in  error's  duty  to  warn  him 
of  the  dangerous  proximity  of  this  post,  and  we  also  think 
it  was  a  question  for  the  jury,  on  this  record,  whether  the 
conductor  warned  Bartlett  of  the  condition  of  these  gates 
and  the  dangerous  proximity  of  this  post. 

One  of  the  principal  questions  argued  by  counsel  is 
whether  plaintiffs  in  error's  negligence  was  the  proximate 
cause  of  the  deceased's  injury  and  death.  This  was  a  ques- 
tion of  fact  to  be  submitted  to  the  jury,  and  the  rule  ap- 
plicable when  considering  a  motion  to  direct  a  verdict  has 
been  frequently  stated  by  this  court.  In  McGregor  v.  Reid, 
Murdoch  &  Co.  178  111.  464,  it  was  said  (p.  471)  :  "All 
that  the  evidence  tends  to  prove  and  all  just  inferences  to 
be  drawn  from  it  in  appellant's  favor  must  be  conceded  to 
him.  *  *  *  Under  the  rule  the  evidence  most  favorable 
to  appellant  must  be  taken  as  true.  *  *  *  The  credibil- 
ity of  the  witnesses,  the  weight  of  the  testimony,  the  draw- 
ing of  the  inferences  of  fact  from  facts  proved,  were  all 
questions  of  fact  for  the  jury  to  pass  upon  and  not  for 
the  court  to  decide."  It  was  there  held  that  the  trial  court 
erred  in  directing  a  verdict,  and  the  cause  was  reversed.  If 
there  is  in  the  record  any  evidence  from  which,  if  it  stood 
alone,  the  jury  could,  without  acting  unreasonably  in  the 
eye  of  the  law,  find  that  all  the  material  averments  of  the 
declaration  have  been  proven,  a  verdict  should  not  be  di- 
rected. (Libby,  McNeill  &  Libby  v.  Cook,  222  111.  206, 
and  cited  cases.)  There  was  no  eye-witness  to  the  accident, 
and  hence  the  question  whether  deceased  was  knocked  off 
by  the  post  depends  upon  the  inferences  to  be  drawn  from 
the  testimony.    Circumstantial  evidence  is  the  proof  of  cer- 
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tain  facts  and  circumstances  in  a  given  case  from  which 
the  jury  may  infer  other  connected  facts  which  usually  and 
reasonably  follow  according  to  the  common  experience  of 
mankind.  {State  v.  Avery,  113  Mo.  475;  11  Am.  &  Eng. 
Ency.  of  Law, — ^2d  ed. — 502,  note.)  In  criminal  as  well 
as  in  civil  cases  a  verdict  may  be  founded  on  circumstances 
alone.  (Slack  v.  Harris,  200  111.  96;  Be onomy  Light  and 
Power  Co.  v.  Sheridan,  id.  439.)  A  greater  or  less  proba- 
bility, leading,  on  the  whole,  to  a  satisfactory  conclusion, 
is  all  that  can  reasonably  be  required  to  establish  contro- 
verted facts,  (i  Greenleaf  on  Evidence, — i6th  ed. — sec.  i ; 
Commonwealth  v.  Webster,  5  Cush.  295 ;  1 1  Am.  &  Eng. 
Ency.  of  Law, — ^2d  ed. — ^490.) 

The  post  in  question  was  at  the  west  end  of  the  gate 
when  the  gate  was  open.  The  evidence,  we  think,  shows 
clearly  that  it  was  the  first  obstruction  that  would  be  en- 
countered by  a  person  on  a  train  moving  eastward  out  of 
the  plant,  as  was  this  train.  Whatever  the  cause  may  have 
been,  the  deceased  almost  certainly  was  struck  by  the  post. 
He  wore  a  soft  hat  and  carried  a  club  which  switchmen  use 
in  setting  brakes.  When  he  was  last  seen  before  the  acci- 
dent he  was  riding  on  a  narrow  ledge  which  extended  across 
the  east  end  of  the  east  car  of  the  train,  standing  on  this 
ledge  between  the  bumper  and  the  south  side  of  the  car. 
When  he  was  next  seen  he  was  being  rolled  or  dragged  be- 
tween the  gate  and  the  train  as  the  train  was  passing  this 
gate.  All  the  witnesses  testified  the  man's  hat  and  switch- 
man's club,  as  well  as  his  body,  were  found  near  the  post. 
It  is  clear  from  this  evidence  that  he  left  the  car  about 
at  the  post,  whether  he  was  knocked  oflf,  fell  or  jumped. 
Plaintiffs  in  error's  counsel  argue  that  he  may  have  been 
taken  sick  and  fallen  off  the  car,  or  that  a  breeze  may  have 
taken  off  his  hat  and  in  reaching  for  it  he  lost  his  balance, 
or  that  he  may  have  jumped  from  the  car  instead  of  swing- 
ing onto  the  stirrup  and  fell  and  was  caught  before  he 
could  get  up.     The  evidence  shows  that  the  deceased  was 
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about  thirty  years  of  age  and  up  to  the  time  of  his  death 
was  a  strong  and  healthy  man,  and  the  testimony  of  the 
conductor  also  indicates  that  when  he  left  the  car  a  short 
distance  inside  the  plant,  just  before  the  accident,  there  wa3 
nothing  the  matter  with  Bartlett.  If  he  had  been  taken  sick 
and  fallen  off  the  car  the  probabilities  are,  in  view  of  the 
place  where  he  was  standing,  he  would  have  fallen  in  front 
of  the  car  instead  of  at  one  side.  The  speed  of  the  train 
could  not  have  caused  a  breeze,  for  it  was  running  only  four 
or  five  miles  an  hour,  and  there  is  no  evidence  that  there 
was  any  wind  blowing  at  the  time,  so  it  is  quite  improbable 
that  a  soft  hat  would  have  blown  off  and  that  he  would 
have  fallen  off  in  reaching  for  it.  The  testimony  of  the 
conductor,  Bamett,  was  that  he  had  seen  men  jump  down 
from  such  a  position,  but  he  further  testified  that  nine  hun- 
dred and  ninety-nine  times  out  of  a  thousand  it  would  be 
done  the  regular  way,  by  using  the  step.  It  is  quite  prob- 
able that  if  Bartlett  had  decided  to  jump  he  would  have 
looked  before  he  jumped  and  would  have  necessarily  dis- 
covered the  post  and  gate  and  their  proximity  to  the  track. 
But  there  was  no  occasion  for  him  to  jump.  There  was 
no  duty  for  him  to  perform  at  that  point.  The  switch  onto 
the  corn  track  was  about  one  hundred  or  one  hundred  and 
twenty-five  feet  east  of  the  gate,  and  if  he  had  jumped  and 
landed  safely  he  would  have  had  to  walk  that  distance  to 
the  switch.  No  man  of  reason  would  have  jumped  from 
a  moving  train  at  this  point,  and  the  proof  shows  that  the 
deceased  was  a  prudent  man.  In  Wabash  Screen  Door 
Co,  V.  Black,  126  Fed.  Rep.  721,  where  there  was  no  eye- 
witness to  the  accident,  in  affirming  the  judgment  against 
the  company  the  court  said :  "In  the  absence  of  direct  tes- 
timony the  simple  suggestion  of  theories  by  the  defense 
does  not  reduce  the  jury  to  mere  speculation  and  disqualify 
it  from  determining  the  cause  of  the  injury  complained  of. 
The  theories  suggested  may  be  forced  and  fanciful,  finding 
no  reasonable  foundation  in  the  facts  proved.     They  may 


Digitized  by 


Google 


182  Devine  v.  Delano.  [272  III. 

be  explanations  which  do  not  explain;  which  the  common 
sense  of  the  jury,  when  applied  to  the  testimony,  would  in- 
stantly reject."  We  think  this  reasoning  applies  with  much 
force  to  the  suggested  explanations  of  counsel  for  plaintiffs 
in  error.  These  explanations  are  unreasonable  and  forced, 
and  the  jury  were  justified  in  rejecting  them.  We  think 
the  conclusion  that  the  deceased  was  knocked  from  the  side 
of  the  car  by  the  post  while  he  was  holding  on  by  means 
of  the  stirrup  and  hand-holds,  preparatory  to  dropping  off 
to  throw  the  switch  onto  the  corn  track,  is  a  reasonable  one. 
The  argument  of  counsel  for  plaintiffs  in  error  that  he  could 
stand  on  the  stirrup  alongside  the  car  and  clear  the  post  if 
he  kept  his  body  in  is  without  merit.  The  post  was  only 
eight  or  ten  inches  from  the  side  of  the  moving  car,  and 
a  person  standing  on  the  stirrup  would  almost  certainly  be 
knocked  off  by  the  post  as  the  car  was  passing.  The  con- 
clusion is  almost  inevitable  that  the  deceased  did  not  ob- 
serve and  know  that  the  post  was  so  near  the  car,  or  he 
would  not  have  attempted  to  get  down  on  the  side  of  the 
car  until  after  passing  the  gate,  and  consequently  if  he 
was  standing  on  the  stirrup  he  was  standing  there  in  the 
ordinary  way  and  not  squeezed  in  alongside  the  car.  The 
stirrup  was  fastened  to  the  under  side  of  the  body  of  the 
car,  just  around  the  corner  from  the  ledge  on  which  the 
deceased  was  last  seen.  The  hand-hold  was  immediately 
above  the  stirrup.  The  uncontradicted  testimony  shows 
that  the  ordinary  way  in  which  a  man  would  climb  from 
the  ledge  to  the  stirrup  was,  that  he  would  first  turn,  fac- 
ing the  car,  and  would  then  swing  around  down  to  the 
stirrup,  and  in  doing  so  he  would  either  be  facing  toward 
the  west  end  or  toward  the  side  of  the  car.  If  the  deceased 
was  thus  climbing  down,  his  body  would  necessarily  have 
extended  out  such  a  distance  that  he  would  be  struck  by 
the  post  when  the  car  was  passing  it.  "When  a  cause  is 
shown  which  might  produce  an  accident  in  a  certain  way 
and  an  accident  happens  in  that  manner,  it  is  a  warrantable 
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presumption,  in  the  absence  of  showing  of  other  cause,  that 
the  one  known  was  the  operative  agency  in  bringing  about 
the  result."  Br ozvn field  v.  Chicago,  Rock  Island  and  Pa- 
cific Railzvay  Co,  107  Iowa,  254. 

In  Chicago,  Burlington  and  Quincy  Railroad  Co.  v. 
Gregory,  58  111.  272,  where  a  locomotive  fireman  was  killed 
and  the  plaintiff  claimed  the  accident  was  caused  by  de- 
ceased's head  striking  against  a  mail  catcher  which  stood 
too  close  to  the  track,  there  was  no  eye-witness  to  the  oc- 
currence and  no  evidence  that  the  deceased  had  his  head  or 
body  extended  out  of  the  engine,  as  would  be  necessary  in 
order  to  bring  him  in  contact  with  the  mail  catcher,  but 
the  court  said :  *'The  law  only  requires  the  highest  proof 
of  which  the  case  is  susceptible  or  that  can  reasonably  be 
made.  *  *  *  We  cannot  resist  the  conclusion  that  the 
fatal  collision  occurred  while  Bennett  was  looking  out  of 
the  side  window  or  gangway  for  signals,  in  discharge  of 
the  necessary  duties  imposed  upon  him  by  his  employment. 
*  *  *  No  other  plausible  theory  has  been  or  can  be  sug- 
gested, consistently  with  the  evidence.  The  evidence  makes 
no  other  impression  on  our  minds,  and  we  doubt  not  that  it 
made  the  same  impression  on  the  minds  of  the  jury." 

In  Myers  v.  Pittsburg  Coal  Co.  233  U.  S.  184,  a  switch- 
man was  run  over  and  killed  in  a  coal  mine.  The  evidence 
showed  that  the  cars  upon  which  deceased  was  riding  had 
just  passed  under  a  wire  stretched  across  the  track,  and  de- 
ceased, shortly  afterwards,  was  found  lying  upon  the  track. 
The  court  said  (p.  192)  :  "The  opinion  of  the  circuit  court 
of  appeals  placed  the  reversal  largely  upon  the  want  of  defi- 
nite proof  as  to  the  manner  in  which  Myers  came  to  his 
death, — whether  by  contact  with  the  wire,  or  if  so,  whether 
that  merely  disabled  him  or  he  was  only  injured  or  stunned 
by  the  fall,  was  seized  with  vertigo  or  other  sudden  sickness 
and  fell  from  the  car  for  that  reason,  or  lost  his  footing 
by  some  unexpected  movement  of  the  train,  or  voluntarily 
got  off  the  car  and  stumbled  or  fell  upon  the  track,  or  be- 
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came  bewildered  in  the  dark  and  mistakenly  supposed  him- 
self to  be  in  a  place  of  safety.  .The  court  [the  court  of 
appeals]  held  that  all  these  situations  were  more  or  less 
probable,  and  in  the  absence  of  some  more  accurate  means 
of  ascertaining  the  true  condition  in  this  regard  no  recov- 
ery could  be  had  for  the  wrongful  causing  of  his  death. 
*  *  *  Unless  the  testimony  was  such  that  no  recovery 
can  be  had  upon  the  facts  shown  in  any  view  which  can  be 
properly  taken  of  them,  the  judgment  and  verdict  of  the 
district  court  must  be  affirmed.  *  *  *  In  any  case,  it 
cannot  be  said,  as  a  matter  of  law,  that  there  was  no  evi- 
dence tending  to  show  that  Myers  came  to  his  death  by 
the  negligence  of  defendant  in  one  or  more  of  the  ways 
charged  in  the  petition.  Considering  the  testimony,  as  it 
must  be  considered  in  determining  the  questions  of  this 
character  in  appellate  courts,  in  its  most  favorable  aspect 
to  the  plaintiff  below,  we  think  the  jury  might  well  have 
found,  in  view  of  the  place  at  which  the  body  of  Myers 
was  found,  near  to  the  wire,  with  his  cap  gone  from  his 
head,  that  he  came  in  contact  with  that  wire  and  was 
thrown  to  the  ground,  and  that  he  survived  from  contact 
with  the  wire,  carrying  the  voltage  which  it  did,  and  while 
in  this  situation  was  run  over  and  killed  by  the  approaching 
motor  car.  *  *  *  Jn  our  opinion  the  trial  court  prop- 
erly left  the  question  to  the  jury  upon  testimony  which, 
when  fairly  considered,  might  sustain  the  verdict." 

In  Choctaw,  etc.  Railroad  Co,  v.  McDade,  supra,  the 
brakeman  who  was  killed  was  last  seen  upon  top  of  his 
train,  giving  a  signal  as  the  train  was  approaching  Good- 
win station,  where  there  was  a  water  spout  extending  over 
the  track  so  low  that  it  would  strike  a  man  standing  on 
top  of  a  passing  car.  Shortly  after  passing  Goodwin,  Mc- 
Dade was  missing  from  the  train,  and  upon  search  being 
instituted  his  lantern  was  found  on  the  car  near  the  place 
where  he  was  at  the  time  of  giving  the  signal.  His  body 
was  found  about  675  feet  beyond  the  Goodwin  tank.    There 
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was  no  eye-witness  as  to  the  manner  of  the  injury  to  Mc- 
Dade.  The  court  affirmed  the  judgment,  holding  the  ap- 
pellant railroad  negligently  liable  for  his  death. 

While  the  evidence  in  the  present  case  was  largely  cir- 
cumstantial, in  our  judgment  it  was  sufficient  to  warrant 
the  submission  of  the  question  to  the  jury  as  to  whether 
Bartlett  came  to  his  death  by  means  of  the  negligence  of 
the  plaintiffs  in  error  and  while  he  was  using  due  care. 

Counsel  for  plaintiffs  in  error  further  argue  that  there 
should  be  no  recovery  here,  because,  under  the  facts  in  this 
case,  it  should  be  held  that  the  deceased  not  only  assumed 
the  risk  of  the  dangerous  proximity  of  the  post  but  was 
also  guilty  of  contributory  negligence.  They  argue  that  al- 
though the  court  holds  the  Workmen's  Compensation  act 
valid,  the  trial  court  erred  in  its  rulings  with  reference  to 
the  questions  of  assumption  of  risk  and  contributory  neg- 
ligence. Said  Workmen's  Compensation  act  of  191 1  pro- 
vides that  if  the  employer  shall  elect  not  to  come  under  the 
act  he  is  not  to  escape  liability  for  injuries  sustained  by 
an  employee  because  of  the  employee's  assuming  the  risk. 
or  because  the  injury  or  death  was  proximately  caused  by 
the  contributory  negligence  of  the  employee.  The  law  fur- 
ther provides  that  the  contributory  negligence  shall  be  con- 
sidered by  the  jury  in  fixing  the  amount  of  damages. 

Counsel  for  plaintiffs  in  error  contend  that  even  if  said 
Workmen's  Compensation  act  be  valid,  yet  there  is  no  sat- 
isfactory proof  that  such  act  was  properly  rejected  by  plain- 
tiffs in  error.  Decatur,  where  this  accident  occurred,  is 
situated  in  the  jurisdiction  of  the  United  States  court  for 
the  southern  district  of  Illinois.  The  record  shows  that 
plaintiffs  in  error  were  appointed  as  receivers  of  said  rail- 
road by  the  United  States  court  of  the  eastern  district  of 
Missouri,  and  that  the  United  States  court  of  the  northern 
district  of  Illinois  had  appointed  the  same  persons  as  re- 
ceivers in  that  district,  but  no  orders  were  shown  from  the 
United  States  court  of  the  southern  district  of  Illinois  that 
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in  any  way  bore  upon  the  question  of  their  appointment 
or  the  right  of  the  receivers  to  elect  not  to  come  under  the 
provisions  of  this  Compensation  act.  An  order  was  intro- 
duced from  the  United  States  court  of  the  eastern  district 
of  Missouri  appointing  Wells  H.  Blodgett  general  counsel 
for  the  receivers,  and  it  is  also  admitted  by  counsel  for  the 
plaintiffs  in  error  that  said  Blodgett  was  acting  as  general 
counsel  for  the  receivers  in  Illinois.  A  copy  of  a  letter  sent 
by  Blodgett  to  the  State  Board  of  Labor  Statistics  was 
introduced,  said  letter  reading,  in  part,  as  follows:  "The 
purpose  of  this  letter  is  to  advise  you  that  the  receivers  of 
the  Wabash  Railroad  Company  have  elected  not  to  provide 
and  pay  compensation  according  to  the  provisions  of  this 
act."  The  argument  of  counsel  for  plaintiffs  in  error  is 
that  thei'e  is  no  proof  in  the  record  that  Blodgett  or  the 
receivers  were  authorized  by  the  United  States  court  of 
the  southern  district  of  Illinois  to  reject  this  Compensation 
act;  that  the  proof  must  show  that  they  were  authorized 
by -the  United  States  court  of  that  district,  and  that  au- 
thority from  other  district  courts  did  not  authorize  them  to 
so  act  within  the  territorial  jurisdiction  of  the  southern  dis- 
trict of  Illinois.  Not  only  from  the  pleadings,  (the  general 
issue  being  filed  by  plaintiffs  in  error  without  raising  this 
question,)  but  also  from  the  admission  of  counsel  in  the 
record  and  in  the  briefs,  there  can  be  no  question  but  that 
plaintiffs  in  error  were  acting  as  receivers  for  the  Wabash 
Railroad  Company  in  the  southern  district  of  Illinois  and 
had  authority  so  to  act.  The  only  question  that  can  be 
fairly  raised  on  this  record  is  whether  they  had  authority 
to  elect  not  to  come  under  the  Workmen's  Compensation 
act.  By  the  order  appointing  these  receivers  in  the  Mis- 
souri district  court  they  were  authorized  "to  run,  manage, 
maintain  and  operate  said  railroads  and  property  whereso- 
ever situated  or  found,  whether  in  this  State,  judicial  circuit 
or  elsewhere,  and  to  use,  manage  and  conduct  such  business 
in  such  manner  as  in  their  judgment  will  produce  the  best 
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results,  and  to  this  end  exercise  the  authority  and  franchise 
of  said  railroad  company  and  discharge  all  the  public  duties 
obligatory  upon  it,  *  *  *  and  manage  and  operate  said 
railroads  and  property  according  to  the  requirements  of  the 
valid  laws  of  the  various  States  in  which  the  same  are  situ- 
ated and  in  the  same  manner  that  the  defendant  railroad 
company  would  be  bound  to  do  if  in  possession  thereof." 
Obviously,  under  this  power  the  receivers  had  conferred 
upon  them  authority  to  reject  the  Compensation  act  with- 
out first  obtaining  a  special  order  of  court  for  that  purpose. 
It  has  been  held,  and  rightly  we  think,  that  in  railroad  re- 
ceiverships it  would  be  impracticable,  if  not  impossible,  for 
the  receivers  to  obtain  a  special  order  of  court  authorizing 
them  to  take  various  important  actions  necessary  in  the 
operation  of  the  road  before  they  could  act.  (Continental 
Trust  Co,  V.  Toledo,  St  Louis  and  Kansas  City  Railroad 
Co,  59  Fed.  Rep.  514;  Vanderbilt  v.  Central  Railroad  Co. 
43  N.  J.  Eq.  669;  24  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 
14,  and  cases  cited.)  But  it  is  argued  by  counsel  that  this 
order  did  not  give  the  receivers  authority  to  act  outside  of 
the  eastern  district  of  Missouri.  A  court  in  a  principal  rail- 
road receivership  action  has  general  power  and  authority 
over  the  entire  railroad  system,  even  though  parts  of  it  are 
not  situated  within  the  district  in  which  the  court  sits,  and 
this  authority  will  be  recognized  in  other  jurisdictions,  not 
only  on  the  ground  of  comity  between  courts,  but  also  as 
a  rule  of  utility  and  convenience,  resting  upon  principles 
of  sound  public  policy.  {Dillon  v.  Oregon,  St.  Louis  and 
U.  N.  Railroad  Co,  66  Fed.  Rep.  622 ;  G,  T,  &  S.  D,  Co. 
v.  P.  R.  &  N,  B,  R.  Co,  69  Conn.  709.)  Without  discuss- 
ing in  detail  the  various  questions  raised  and  discussed  by 
counsel  on  both  sides  at  great  length  on  this  subject,  we 
conclude  from  the  record  that  it  is  satisfactorily  shown  the 
Missouri  receivers  were  authorized  to  accept  or  reject  this 
Compensation  act  within  the  southern  district  of  Illinois. 
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Counsel  for  plaintiffs  in  error  further  argue  that  the 
trial  court,  in  submitting  the  case  to  the  jury,  should  have 
left  for  its  consideration,  as  to  the  entire  case,  the  ques- 
tions of  the  assumption  of  risk  and  of  contributory  negli- 
gence ;  that  by  submitting  the  case  to  the  jury  under  both 
counts  of  the  declaration  and  permitting  the  defenses  of 
assumption  of  risk  and  contributory  negligence  to  be  sub- 
mitted as  to  one  count  and  excluding  them  as  to  the  other 
count  it  committed  prejudicial  error  even  though  the  Work- 
men's Compensation  act  be  valid ;  that  in  so  doing  the  jury 
would  necessarily  give  very  little  attention  to  the  questions 
whether  the  deceased  was  guilty  of  contributory  negligence 
or  assumed  the  risk.  In  view  of  this  record  and  our  hold- 
ings on  these  points  we  cannot  see  how  plaintiffs  in  error 
were  injured  by  the  submission  of  these  questions  to  the 
jury  in  the  form  they  were  submitted.  This  conclusion  is 
strengthened  by  the  fact  that  the  trial  court  submitted  to 
the  jury  an  interrogatory  which  read :  "Did  the  deceased, 
under  the  evidence  and  the  law  as  stated  in  the  instructions 
relating  to  the  second  count  of  the  declaration,  assume  the 
risk  or  danger  which  resulted  in  his  injuries  and  death?" 
and  the  jury  answered  this  question  in  the  negative.  It  is 
thus  evident  that  the  jury  did  give  serious  consideration  to 
the  question  of  assumed  risk.  This  interrogatory  need  not 
have  been  submitted  to  the  jury  as  the  Workmen's  Compen- 
sation act  is  valid,  but  we  cannot  see  how  it  was  prejudicial 
to  plaintiffs  in  error. 

In  this  connection  counsel  argue  that  the  court  erred  in 
its  rulings  as  to  the  binding  effect  of  the  written  application 
for  employment  which  deceased  signed  before  he  entered 
the  employment  of  plaintiffs  in  error.  This  application 
stated,  among  other  things,  that  the  deceased  had  been  in- 
formed of  his  duties  as  switchman  by  a  representative  of 
the  Wabash  Railroad  Company,  and  "that  the  performance 
of  said  duties  will  expose  me  to  great  danger,  the  risk  of 
which  I  assume  for  myself."     The  court  instructed  the 
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jury,  on  behalf  of  defendant  in  error,  that  said  clause  just 
quoted  was  not  binding  upon  the  deceased  and  was  not 
binding  upon  defendant  in  error  so  far  as  it  purported  to 
charge  the  deceased  with  assuming  any  risk  or  danger  oc- 
casioned by  plaintiffs  in  error's  negligence;  that  such  clause 
to  that  extent  was  void.  The  contract,  as  to  that  clause, 
was  clearly  contrary  to  public  policy.  (Consolidated  Coal 
Co,  V.  Lundak,  196  111.  594;  Campbell  v.  Chicago,  Rock 
Island  and  Pacific  Raihvay  Co,  243  id.  620. )  Counsel  for 
plaintiffs  in  error,  as  we  understand  their  argument,  assert 
that  this  contract  should  be  held  as  re-instating  the  defense 
of  assumed  risk,  so  far  as  it  was  lost  by  the  rejection  of 
the  Workmen's  Compensation  act.  Section,  i  of  the  act 
provides  that  if  the  employer  rejects  the  provisions  of  this 
act  he  cannot  escape  liability  on  account  of  the  assumption 
of  risk  on  the  part  of  the  employee.  The  instruction  here 
in  question  does  not  intimate  that  the  deceased,  under  the 
second  count,  might  not  be  charged  with  assuming  the  risk 
in  the  event  he  knew  of  the  dangerous  proximity  of  the 
post  and  track  or  if  the  risk  was  open  and  obvious.  More- 
over, a  number  of  plaintiffs  in  error's  instructions  expressly 
stated,  as  given  by  the  court,  that  he  would  thus  be  charged 
with  assuming  the  risk.  The  court  did  not  err  in  giving 
this  instruction. 

Counsel  further  argue  that  the  court  committed  error  in 
permitting  the  fireman  to  testify  that  from  his  knowledge 
of  railroading  and  the  way  railroad  men  do  their  work,  he 
would  say  it  was  the  duty  of  Bartlett  to  throw  the  switch 
on  the  com  track,  under  the  circumstances  shown  on  this 
record.  They  urge  that  the  fireman  was  not  qualified  to 
testify  on  this  subject.  It  is  a  matter  of  common  knowl- 
edge that  firemen  on  switch  engines  receive  signals  from  the 
switchmen  and  necessarily  observe  which  of  them  throws 
switches.  The  qualification  of  this  witness  rested  largely  in 
the  discretion  of  the  trial  judge.  Stillwell  &  B,  Manf,  Co. 
V.  Plielps,  130  U.  S.  520. 
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Complaint  is  also  made  here  of  the  fireman's  testimony 
that  no  one  had  told  the  deceased,  so  far  as  he  knew,  about 
the  gate  and  post  being  close  to  the  track,  the  objection  to 
this  being  that  "there  had  been  no  showing  that  he  had  ever 
been  with  the  men  under  such  circumstances  that  he  might 
have  heard  such  a  statement."  The  objection  to  this  testi- 
mony in  the  court  below  was  a  general  one  that  it  was  in- 
competent, irrelevant  and  immaterial.  Had  the  specific  ob- 
jection been  raised  at  the  time  the  witness*  deposition  was 
taken  that  is  now  urged  it  might  have  been  obviated  before 
the  trial,  and,  as  previously  stated,  it  is  not  claimed  that 
anyone  but  the  conductor  warned  the  deceased  as  to  the 
situation  of  this  gate  and  post.  We  have  discussed  the 
question  as  to  the  conductor's  testimony  heretofore. 

Complaint  is  also  made  of  the  fireman's  testimony  as  to 
the  average  earnings  of  the  switchmen  per  month.  Even 
though  this  testimony  was  incompetent  the  plaintiffs  in  er- 
ror were  not  injured  as  the  evidence  was  only  cumulative, 
the  conductor  having  testified  to  the  exact  earnings  of  the 
switchmen,  and  his  testimony  corresponded  to  that  of  the 
fireman. 

Complaint  is  also  made  that  the  court  permitted  the  fol- 
lowing question  to  be  answered  by  the  conductor :  "I  will 
ask  you,  Mr.  Barnett,  you  don't  know  what  Bartlett  was 
trying  to  do  at  the  time  he  was  hurt,  do  you?"  The  witness 
answered,  "No."  This  witness  on  direct  examination  had 
testified  that  it  was  not  deceased's  duty  to  throw  the  switch 
on  the  corn  track.  It  was  competent  to  show,  therefore, 
even  though  it  might  not  be  strictly  the  duty  of  Bartlett  to 
throw  this  switch,  that  the  conductor,  the  last  time  he  saw 
him  alive,  did  not  know,  as  a  matter  of  fact,  that  the  de- 
ceased was  not  planning  to  throw  the  switch.  Indeed,  we 
think  the  proof  shows  clearly  that  if  Bartlett  did  not  know 
that  the  other  switchman  was  to  throw  the  switch  or  that 
the  other  switchman  was  where  he  could  throw  it  more 
readily,  it  was  Bartlett's  duty  to  throw  it.    Bartlett  did  not 
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know  that  Northway  was  to  throw  this  switch,  as  the  con- 
ductor did  not  signal  Northway  to  do  this  until  after  leav- 
ing Bartlett,  just  before  the  accident. 

Certain  other  questions  of  minor  importance  are  raised 
in  the  briefs.  What  we  have  already  said  we  think  suffi- 
ciently covers  all  of  the  questions  not  specifically  passed  on 
in  this  opinion.  This  case  has  been  very  exhaustively  pre- 
sented in  ^  briefs  of  counsel.  We  have  endeavored  to 
give  each  of  the  many  points  raised  the  consideration  due. 
We  find  no  reversible  error  in  the  record. 

The  judgment  of  the  trial  court  will  be  affirmed. 

Judgment  affirmed. 


Sophie  Lichtenstein  et  al.  Defendants  in  Error,  vs, 
L.  Fish  Furniture  Company,  Plaintiff  in  Error. 

Opinion  Hied  February  i6,  ipi6. 

1.  Constitutional  law — section  14  of  Factory  act  is  constitu- 
tional. Section  14  of  the  act  to  provide  for  the  health,  safety  and 
comfort  of  employees  in  factories,  mercantile  establishments,  mills 
and  workshops  in  this  State  and  to  provide  for  the  enforcement 
thereof,  (Laws  of  1909,  p.  202,)  is  constitutional.  (Greene  v.  Fish 
Furniture  Co.  ante,  p.  148,  followed.) 

2.  Practice — what  is  equivalent  Jo  ruling  on  demurrer  to  plea 
of  Statute  of  Limitations.  Where  additional  counts  in  a  personal 
injury  case  are  filed  some  four  years  after  the  injury  and  a  plea 
of  the  Statute  of  Limitations  is  filed,  to  which  a  demurrer  is  inter- 
posed, the  action  of  the  court  in  proceeding  with  the  trial  to  a  con- 
clusion after  all  the  original  counts  were  eliminated  is  equivalent 
to  sustaining  the  demurrer  to  the  plea  of  the  Statute  of  Limita- 
tions, as  the  additional  counts  must  have  been  held  by  the  court 
not  to  state  a  new  cause  of  action. 

3.  Same — what  does  not  affect  the  question  whether  additional 
counts  state  new  cause  of  action.  If  one  of  the  original  counts  in 
the  declaration  contains  a  defective  statement  of  a  cause  of  action 
under  section  14  of  the  Factory  act,  the  fact  that  the  allegations 
referring  to  such  cause  of  action  are  made  in  combination  with 
other  averments  showing  negligence  of  the  defendant  does  not  af- 
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feet  the  question  whether  additional  counts  based  upon  said  sec- 
tion 14  state  a  new  cause  of  action. 

4.  Same — what  is  a  gross  abuse  of  privilege  of  presenting  in- 
structions. Presenting  107  instructions  to  the  court  in  an  action 
for  damages  for  the  death  of  plaintiff's  intestate  in  a  fire  in  the 
defendant's  factory  is  a  gross  abuse  of  the  privilege  of  tendering 
instructions  to  enlighten  the  jury  as  to  the  law  and  the  right  of 
recovery  under  it. 

5.  Factories — mere  construction  of  fire  escape  does  not  relieve 
owner  from  responsibility.  The  mere  construction  of  a  fire  escape 
"pursuant  to  the  statute"  does  not  relieve  the  owner  of  the  build- 
ing from  further  responsibility  to  his  employees  nor  establish  the 
fact  that  the  fire  escape  is  a  reasonable  and  sufficient  means  of  es- 
cape, as  the  statute  does  not  prescribe  any  method  of  construction. 

6.  Same — owner  of  factory  must  keep  means  of  escape  in  con- 
dition for  use.  Under  the  act  for  the  protection  of  employees  in 
factories,  mercantile  establishments,  mills  and  workshops  it  is  the 
duty  of  the  owner  of  the  building  not  only  to  provide  a  sufficient 
and  reasonable  means  of  escape  for  employees  in  case  of  fire,  but 
to  avoid  so  obstructing  the  means  of  escape  that  it  cannot  be  used 
when  a  fire  occurs. 

7.  Same — owner  must  comply  with  Factory  act  without  wait- 
ing for  inspector's  order.  The  owner  of  a  factory,  mercantile  es- 
tablishment, mill  or  workshop  is  not  entitled  to  delay  compliance 
with  the  Factory  act  until  he  has  been  ordered  by  some  factory 
inspector  to  comply  with  the  act. 

8.  Same — elevator  and  stairway  are  not  means  of  escape  con- 
templated by  the  statute.  Neither  a  freight  elevator  nor  a  stair- 
way in  a  factory,  mercantile  establishment,  mill  or  workshop  can 
be  regarded  as  a  means  of  escape  in  case  of  fire  within  the  con- 
templation of  the  Factory  act,  as  both  are  means  of  spreading  fire. 

9.  Instructions — what  is  not  an  approixU  of  instruction  by  the 
Supreme  Court.  The  mere  fact  that  the  Supreme  Court  decides 
that  an  instruction  in  a  certain  case  is  not  subject  to  the  partic- 
ular objection  or  objections  made  against  it  does  not  necessarily 
amount  to  a  general  approval  of  the  instruction,  as  the  Supreme 
Court  does  not  seek  for  objections  which  are  not  both  presented 
and  argued. 

10.  Damages — recovery  by  next  of  kin  of  a  young  girl  is  not 
limited  to  the  time  she  would  be  eighteen  years  old.  The  right  of 
the  next  of  kin  to  recover  damages  resulting  from  the  death  of  a 
young  girl  employed  in  a  factory  is  not  limited  to  the  value  of  the 
services  of  the  girl  up  to  the  time  she  would  have  been  eighteen 
years  old  but  the  jury  may  consider  the  continuance  of  her  life 
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and  the  benefit  to  be  derived  therefrom;  but  in  fixing  the  amount 
of  damages  the  jury  must  determine,  from  the  evidence,  what  the 
next  of  kin  might  reasonably  have  expected,  in  a  pecuniary  way, 
from  the  continuance  of  the  life  of  the  deceased. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  E.  M.  Mangan,  Judge,  presiding. 

McEwEN,  Weissenbach  &  Shrimski,  for  plaintiff  in 
error. 

David  K.  Tone,  for  defendants  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Sophie  Lichtenstein  and  Thomas  F.  Hunt,  administra- 
tors of  the  estate  of  Ethel  Lichtenstein,  recovered  a  judg- 
ment in  the  superior  court  of  Cook  county  against  the 
L.  Fish  Furniture  Company  for  damages  by  the  death  of 
said  Ethel  Lichtenstein,  an  employee  of  defendant,  charged 
to  have  been  caused  by  the  failure  of  the  defendant  to 
comply  with  the  provisions  of  section  14  of  the  act  entitled 
"An  act  to  provide  for  the  health,  safety  and  comfort  of 
employees  in  factories,  mercantile  establishments,  mills  and 
workshops  in  this  State,  and  to  provide  for  the  enforcement 
thereof.'"'  (Laws  of  1909,  p.  202.)  A  writ  of  error  was 
sued  out  of  this  court  to  bring  the  record  here  for  review 
on  the  ground  that  section  14  violates  constitutional  rights. 

The  validity  of  section  14  is  questioned  by  the  same 
assignments  of  error  and  arguments  as  were  assigned  and 
argued  in  the  case  of  Greene  v.  Fish  Furniture  Co.  (ante, 
p.  148,)  in  which,  for  reasons  satisfactory  to  the  court,  the 
section  has  been  held  valid  and  free  from  constitutional  ob- 
jection. In  that  case  William  S.  Greene,  who  lost  his  life 
in  the  fire  which  occurred  in  the  building  occupied  by  the 
plaintiff  in  error,  was  a  checking  clerk  employed  in  the  of- 
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fice  of  the  company  on  the  sixth  floor  and  Ethel  Lichten- 
stein  was  a  stenographer  employed  in  the  same  office.  She 
was  burned  to  death  at  the  same  time  and  under  exactly 
the  same  circumstances  as  Greene  and  other  employees  in 
the  office,  whose  bodies  were  found  together  on  the  floor 
of  the  office  near  the  front  windows  of  the  building.  The 
facts  stated  in  that  case  were  proved  at  the  trial  of  this 
case,  and  being  the  same,  neither  time  nor  space  will  be 
taken  to  re-state  them. 

The  death  of  Ethel  Lichtenstein  occurred  on  March  25, 
19 10,  and  the  recovery  was  had  upon  two  counts  filed  on 
May  20,  19 14,  charging  a  violation  of  section  14.  To  these 
counts  the  defendant  filed  a  plea  of  the  Statute  of  Limita- 
tions, and  the  plaintiffs  demurred  to  the  plea.  The  de- 
murrer was  never  disposed  of  and  no  order  of  the  court 
concerning  it  was  made,  but  the  twentieth  assignment  of 
error  is  that  the  court  erred  in  sustaining  the  demurrer  to 
the  plea  of  the  Statute  of  Limitations.  Inconsistently  with 
that  assignment  counsel  state  in  the  points  relied  upon  for 
reversal  that  the  demurrer  having  never  been  disposed  of 
and  the  plaintiffs  having  by  the  demurrer  admitted  the  fact 
alleged  in  the  plea,  it  was  admitted  that  the  cause  of  action 
alleged  in  the  counts  was  barred  by  the  statute.  That  con- 
clusion does  not  follow.  The  trial  had  been  entered  upon 
and  continued  to  a  conclusion.  The  plea  of  the  Statute 
of  Limitations  was  to  be  tried  by  the  court  by  the  record 
to  determine  whether  the  cause  of  action  stated  in  the  ad- 
ditional counts  was  a  new  cause  of  action.  If  the  court 
found  that  a  new  cause  of  action  had  been  stated  that 
would  have  ended  the  case,  and  if  the  defendant  wanted 
the  benefit  of  its  plea  it  should  have  had  a  judgment  on 
it.  The  original  declaration,  consisting  of  five  counts,  was 
not  before  the  jury.  The  first  four  were  eliminated  at 
the  close  of  the  plaintiffs'  case  by  instructions  to  disregard 
them,  and  the  fifth  was  amended  and  a  demurrer  sustained 
to  that  count,  so  that  the  additional  counts  were  the  only 
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ones  left  in  the  record.  The  action  of  the  court  in  pro- 
ceeding with  the  trial  and  sustaining  the  cause  of  action 
was  equivalent  to  a  ruling  on  the  demurrer,  and  the  twen- 
tieth assignment  of  error  cannot  be  sustained  for  the  reason 
that  the  additional  counts  were  not  subject  to  the  plea.  The 
fifth  count,  among  other  averments  of  fact,  alleged  that  the 
fire  escape  on  the  sixth  floor  of  the  building,  at  the  west 
end  of  the  same,  was  the  only  fire  escape  provided  by  the 
defendant  in  the  building  and  that  the  defendant  negligently 
obstructed  the  passageway  or  approach  to  the  fire  escape. 
These  allegations  stated  duties  imposed  by  section  14,  and 
the  most  that  can  be  said  against  the  count  is  that  it  was 
a  defective  statement  of  a  cause  of  action  under  the  sec- 
tion. The  fact  that  the  allegations  were  made  in  combina- 
tion with  other  averments  showing  negligence  of  the  de- 
fendant does  not  affect  the  question  whether  the  additional 
count  stated  a  cause  of  action  not  before  stated. 

It  is  contended  that  the  court  improperly  permitted 
counsel  for  plaintiffs  to  show  that  the  deceased  was  care- 
ful in  her  movements,  and  an  examination  of  a  witness  of 
the  habits  of  Greene  is  copied  in  the  argument.  There  is 
nothing  on  the  page  of  the  abstract  referred  to  in  the  argu- 
ment about  any  examination  concerning  the  habits  of  Ethel 
Lichtenstein  or  anyone  else,  and  it  is  apparent  that  the  argu- 
ment relates  to  another  case, — probably  the  one  above  re- 
ferred to,  which  seems  to  have  been  confused  with  this  one 
in  the  statement  of  the  amount  of  the  verdict  and  otherwise. 

It  is  urged  that  the  attorney  for  the  plaintiffs  made 
an  improper  argument  to  the  jury  on  the  question  whether 
the  approaches  to  the  fire  escape  were  blocked.  Proof  was 
made,  without  objection,  as  to  the  number  of  employees  in 
the  office  and  how  many  escaped  and  how  many  perished 
and  what  desperate  efforts  they  made  in  seeking  to  escape. 
After  they  vainly  sought  an  avenue  of  escape  one  of  the 
men  jumped  out  of  a  window  on  the  north  side  and  alighted 
on  a  skylight  of  an  adjoining  building  two  stories  below 
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and  escaped  while  the  others  lost  their  lives.  These  facts 
tended  to  support  the  claim  that  the  aisles  were  piled  with 
mattresses,  furniture  and  other  obstructions  preventing  ac- 
cess to  the  fire  escape,  and  the  argument  was  proper. 

Errors  are  assigned  and  argued  respecting  the  giving  of 
instructions.  The  ultimate  questions  of  fact  submitted  to 
the  jury  were  whether  the  defendant  had  failed  to  comply 
with  the  provisions  of  section  14;  if  so,  whether  such  fail- 
ure was  the  proximate  cause  of  the  death  of  Ethel  Lich- 
tenstein;  and  if  those  facts  were  found  in  favor  of  the 
plaintiffs,  what  was  the  amount  of  damage.  Counsel  pre- 
sented to  the  court  107  instructions  to  enlighten  the  jury 
as  to  the  law  to  be  applied  to  the  facts,  the  plaintiffs  offer- 
ing 58  and  the  defendant  49.  This  was  a  gross  abuse  of 
the  privilege  of  tendering  instructions  to  advise  the  jury  as 
to  the  law  and  the  right  of  recovery  under  i\.  Seventy-four 
of  these  instructions  were  either  not  the  lav/  or  not  appli- 
cable to  the  case  or  repetitions,  and  after  examination  by 
the  court  they  were  refused.  The  court  gave  the  remain- 
ing 33,  of  which  the  plaintiffs  had  tendered  13  and  the 
defendant  20.  They  covered  every  conceivable  aspect  of 
the  case,  with  the  addition  of  all  the  cautionary  instructions 
proper  to  be  given  in  any  case.  There  was  no  proposition 
of  law  presented  on  the  part  of  the  defendant  to  which  it 
was  entitled  which  w'as  refused. 

It  is  urged  that  instructions  3  and  7  should  have  been 
given.  No.  3  stated  that  if  the  fire  escape  in  the  rear  of 
the  building  was  constructed  pursuant  to  the  provisions  of 
the  statute  and  was  free  from  obstructions  it  constituted 
one  reasonable  and  sufficient  means  of  escape  in  case  of 
fire;  and  the  seventh,  invading  the  province  of  the  jury, 
stated  that  the  fire  escape  was  constructed  pursuant  to  the 
statute  and  constituted  one  reasonably  sufficient  means  of 
escape.  The  only  condition  stated  in  either  was  that  the 
fire  escape  was  built  pursuant  to  the  provisions  of  the  stat- 
ute, which  would  be  understood  to  mean  in  consequence 
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of  the  statute,  regardless  of  how  it  was  constructed.  The 
statute  prescribes  no  method  of  construction,  and  it  does 
not  follow  that  because  a  fire  escape  is  constructed  pursuant 
to  it  that  it  is  reasonable  and  sufficient  as  a  means  of  escape. 

It  is  also  urged  that  the  court  erred  in  refusing  the 
defendant's  offered  instruction  No.  12,  that  the  jury  could 
not  find  the  defendant  guilty  for  violating  a  city  ordinance. 
The  matter  of  ordinances  had  been  stricken  out  in  the  dis- 
missed counts  and  the  court  instructed  the  jury  accordingly. 
It  was  not  necessary  to  again  inform  them  that  they  could 
not  find  the  defendant  guilty  for  violating  ordinances. 

Concerning  the  instructions  given  at  the  request  of  the 
plaintiffs,  it  is  contended  that  the  court  erred  in  giving  in- 
struction No.  46,  as  follows : 

"You  are  instructed  that  there  was  a  statute  in  force  in 
the  State  of  Illinois  at  the  time  of  the  fire  in  question  mak- 
ing it  the  duty  of  every  person  or  corporation  that  employed 
servants  in  a  factory  or  a  mercantile  establishment  to  exer- 
cise reasonable  care  in  furnishing  to  said  servants  employed 
in  said  factory  or  mercantile  establishment  sufficient  and 
reasonable  means  of  escape  in  case  of  fire  by  more  than 
one  means  of  egress,  and  also  to  exercise  reasonable  care 
in  keeping  the  means  of  escape  furnished  to  such  servants 
in  case  of  fire  free  of  obstruction." 

There  is  a  refinement  of  argument  concerning  this  in- 
struction which  we  find  it  quite  difficult  to  follow.  Coun- 
sel say  that  it  was  cunningly  drawn  and  does  not  truly  state 
the  statute;  that  by  requiring  the  defendant  to  "exercise 
reasonable  care  in  keeping  the  means  of  escape  furnished  to 
such  servants  in  case  of  fire  free  from  obstruction"  it  tells 
the  jury  that  they  can  find  the  defendant  guilty  for  ob- 
structing the  means  of  escape,  while  the  statute,  in  using 
the  words  "such  means  of  escape,"  means  sufficient  and  rea- 
sonable means  of  escape.  Counsel  think  the  instruction  per- 
mitted the  jury  to  find  the  defendant  guilty  for  blocking 
any  means  of  escape,  whether  the  means  of  escape  was 
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sufficient  and  reasonable  or  not.  The  position  seems  to  be 
that  if  the  defendant  had  a  fire  escape  which  was  a  bad 
one  there  would  be  no  liability  for  blocking  it.  If  the  fire 
escape  was  a  bad  one  the  defendant  would  be  liable  any- 
how, and  whether  access  to  it  was  obstructed  or  not  would 
be  immaterial.  The  instruction  stated  nothing  but  the  re- 
quirement of  the  statute,  modified  for  the  benefit  of  the 
defendant  by  requiring  only  reasonable  care  to  comply  with 
the  statute,  while  the  statute  is  in  terms  mandatory. 

It  is  next  urged  that  the  court  erred  in  giving  instruc- 
tion No.  53,  as  follows : 

"If  you  find  a  verdict  in  favor  of  the  plaintiflfs,  you  are 
not  confined,  in  assessing  the  damages,  to  the  pecuniary 
value  of  the  services  of  Ethel  Lichtenstein  to  her  next  of 
kin  until  she  would  have  arrived  at  the  age  of  eighteen, 
but  the  jury  may  consider  the  pecuniary  benefit  which  the 
next  of  kin  may  have  derived  from  said  deceased,  had  she 
not  been  killed,  at  any  age  of  her  life." 

The  argument  is  that  the  instruction  does  not  give  a 
correct  rule  for  the  measure  of  damages,  and  the  answer  is 
that  the  instruction  was  approved  in  Baltimore  afid  OJdo 
Southwestern  Railway  Co.  v.  Then,  159  111.  535.  The  in- 
struction was  never  subjected  to  criticism  upon  the  ground 
now  urged  against  it,  and  it  is  not  correct  to  say  that  it 
was  ever  approved  as  to  the  question  now  raised.  Instruc- 
tions are  tested  in  each  particular  case  by  various  established 
rules,  and  if  an  objection  is  made  in  a  particular  case  that 
one  or  some  of  those  rules  have  been  violated,  a  decision 
against  the  claim  is  not  an  approval  of  the  instruction,  since 
the  court  does  not  seek  for  objections  which  are  not  both 
presented  and  argued  in  the  case.  If  an  instruction  has 
ever  been  held  not  subject  to  a  particular  objection  urged 
against  it,  it  is  quite  common,  when  some  other  objection 
is  urged,  to  say  that  it  has  been  approved,  which  frequently 
is  not  true.  In  the  case  referred  to,  the  objection  to  the 
instruction  was  that  it  did  not  confine  the  jury  to  a  con- 
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sideration  of  the  evidence  before  them,  and  the  court,  con- 
sidering that  objection,  held  the  instruction  not  erroneous, 
because  the  law  does  not  require  that  evidence  shall  afford 
data  from  which  the  extent  of  pecuniary  loss  can  be  ascer- 
tained with  certainty  but  the  determination  of  the  amount 
is  left  to  the  jury,  to  be  estimated  in  connection  with  their 
knowledge  and  experience  in  matters  of  common  observa- 
tion. The  objection  now  made  is  that  the  instruction  did 
not  furnish  a  correct  statement  of  the  measure  of  damages, 
and  if  it  would  be  understood  in  that  light  it  was  not  cor- 
rect. The  jury,  in  determining  the  amount  of  damage  to 
the  next  of  kin,  were  to  judge  from  the  evidence  what  such 
next  of  kin  might  have  reasonably  expected,  in  a  pecuniary 
way,  from  the  continuance  of  the  life  of  the  deceased,  and 
it  would  not  be  correct  to  say  that  the  amount  was  to  be 
measured  by  the  pecuniary  benefit  which  they  might  have 
derived  from  the  deceased.  {Chicago  and  Alton  Railroad 
Co,  V.  Kelly,  182  111.  267;  Cleveland,  Cificinnati,  Chicago 
and  St.  Louis  Railway  Co.  v.  Keenan,  190  id.  217 ;  Chicago 
and  Eastern  Illinois  Railroad  Co.  v.  Beaver,  199  id.  34.) 
The  manifest  purpose  of  the  instruction,  however,  was  not 
to  furnish  a  rule  for  measuring  the  damages,  but  was  to 
advise  the  jury  that  they  were  not  confined,  in  assessing 
damages,  to  the  value  of  the  services  6f  the  deceased  until 
she  would  have  arrived  at  the  age  of  eighteen  years,  but 
might  consider  the  continuance  of  her  life  and  benefits  to 
be  derived  therefrom  afterward.  The  jury  would  certainly 
so  understand  it,  and  viewed  in  that  light  the  court  did 
not  err  in  giving  it. 

Instruction  No.  6  is  lengthy,  but  the  objection  to  it  is 
that  it  required  the  jury  to  find  that  the  defendant  did  not 
exercise  reasonable  care  in  furnishing  sufficient  and  reason- 
able means  of  escape  in  case  of  fire  by  more  than  one  means 
of  egress,  and  that  the  word  "sufficient"  has  no  fixed  defi- 
nition in  the  law  but  must  be  given  one  by  some  test  or 
rule,  or  else  it  becomes  too  vague  to  be  effective.     It  is 
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said  that  if  the  means  of  egress  were  sufficient  in  the  sense 
of  accomplishing  its  purpose  it  would  make  no  difference 
whether  it  was  reasonable  or  not.  If  the  defendant  thought 
the  court  ought  to  give  a  definition  of  the  word  ''sufficient" 
it  should  have  tendered  an  instruction  according  to  its 
theory  of  what  it  meant,  and  it  was  not  objectionable  to 
give  the  instruction  in  the  language  adopted  by  the  Gen- 
eral Assembly. 

The  final  objection  is  that  the  verdict  was  against  the 
evidence.  There  was  but  one  fire  escape  or  means  of  egress 
provided  for  the  escape  of  the  employees  in  case  of  fire, 
and  there  is  no  shadow  of  doubt  that  the  defendant  was 
guilty  or  that  its  failure  to  comply  with  the  statute  was 
the  proximate  cause  of  the  death  of  Ethel  Lichtenstein. 
Neither  the  freight  elevator,  by  which  one  man  got  away 
before  the  flames  came  up  the  elevator  shaft,  nor  the  stair- 
way, both  of  which  are  means  of  spreading  fire,  can  be  re- 
garded as  a  means  of  egress  contemplated  by  the  statute. 
On  account  of  the  extreme  danger  from  an  elevator  shaft 
the  passenger  elevator  was  equipped  with  an  automatic  de- 
vice for  stopping  it  and  closing  the  traps,  so  that  it  stopped 
between  the  fourth  and  fifth  floors. 

It  is  contended  that  the  defendant  was  not  required  to 
comply  with  the  statute  until  some  factory  inspector  should 
tell  it  to  do  so  and  fix  the  time  for  securing  the  safety  of 
employees,  which  is  not  the  law.  Arms  v.  Ayer,  192  111. 
601 ;  Streeter  v.  Western  Wheeled  Scraper  Co,  254  id.  244. 

The  jury  could  not  have  reached  any  other  conclusion 
under  the  facts  and  the  law. 

The  judgment  is  affirmed.  r    ,  ,    ^        , 

Judgment  affirmed. 
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John  J.  Mortell,  Appellant,  vs,  Wallace  G.  Clark 
et  al.  Appellees. 

Opinion  filed  February  i6,  ipi6. 

1.  Sanitary  districts — necessity,  character  and  location  of  a 
public  improvement  are  legislative  questions.  The  necessity,  char- 
acter and  location  of  a  public  improvement  are  legislative  ques- 
tions, and  the  courts  will  not  interfere  unless  in  the  exercise  of 
the  legislative  discretion  there  is  fraud,  manifest  oppression  or 
gross  abuse. 

2.  Same — when  Sanitary  District  of  Chicago  has  power  to  con- 
struct sewer.  Under  the  Sanitary  District  act  and  the  act  of  1903, 
making  the  Calumet  district  a  part  of  the  Sanitary  District  of 
Chicago,  such  sanitary  district  has  power,  in  order  to  protect  the 
water  supply  of  the  inhabitants  of  the  district,  to  construct  an  out- 
let sewer  which  will  intercept  many  sewers  discharging  sewage 
through  the  Calumet  river  into  Lake  Michigan  and  divert  such 
sewage  into  the  channel  of  the  sanitary  district  by  discharging  it 
into  the  Sag  channel. 

3.  Same — construction  of  Sag  channel  does  not  violate  Federal 
regulations.  The  construction  of  the  Sag  channel  as  authorized  by 
the  act  of  1903  is  not  a  violation  of  the  Federal  grant  of  1822, 
under  which  the  Illinois  and  Michigan  canal  was  constructed, 
nor  is  it  a  violation  of  the  permit  of  the  war  department  of  the 
United  States  as  to  the  flow  of  water  from  Lake  Michigan  through 
the  channels  of  the  sanitary  district. 

4.  Constitutional  law — the  act  of  1903,  to  enlarge  Sanitary 
District  of  Chicago,  is  valid.  The  act  of  1903,  to  enlarge  the  cor- 
porate limits  of  the  Sanitary  District  of  Chicago,  (Laws  of  1903, 
p.  113,)  is  in  its  form  a  complete  and  independent  enactment,  and 
does  not  purport  by  express  language,  either  in  its  title  or  its  body, 
to  repeal,  amend  or  revive  any  other  law,  and  hence  is  not  in  vio- 
lation of  section  13  of  article  4  of  the  constitution,  as  being  an 
amendment  of  the  Sanitary  District  act  by  reference  to  its  title. 

Appeal  from  the  Circuit  Court  of  Cook  county;   the 
Hon.  Oscar  E.  Heard,  Judge,  presiding. 

McEwEN,  Weissenbach  &  Shrimski,  for  appellant. 

Edmund  D.  Adcock,  and  Ross  C.  Hall,  (Leo  Spitz, 
and  Edmund  M.  Sinnott,  of  counsel,)  for  appellees. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Appellant,  as  a  tax-payer,  filed  a  bill  in  the  circuit  court 
of  Cook  county  to  enjoin  appellees,  as  trustees  of  the  Sani- 
tary District  of  Chicago,  from  constructing  a  sewer  about 
ten  miles  in  length  in  what  is  known  as  the  Calumet  dis- 
trict, in  the  southern  part  of  Chicago,  and  from  paying  for 
or  doing  any  act  in  carrying  out  the  contract  for  the  con- 
struction of  the  same,  as  well  as  from  exercising  any  of 
the  functions  of  said  board  of  trustees  in  any  of  the  terri- 
tory added  to  said  sanitary  district  under  the  act  of  190 j, 
entitled  "An  act  in  relation  to  the  Sanitary  District  of  Chi- 
cago," etc.,  in  force  July  i,  1903.  (Laws  of  1903,  p.  113.) 
On  a  hearing  the  trial  court  dismissed  the  bill  for  want  of 
equity,  and  this  appeal  followed. 

The  prayer  of  the  bill  is  that  said  act  of  1903  be  held 
unconstitutional,  and  that  the  proposed  sewer  described  in 
said  bill  be  held  to  be  a  local  improvement,  which  the  sani- 
tary district  is  without  power  and  authority  to  construct. 
Appellees  argue  that  the  improvement  in  question  is  an  in- 
tercepting sewer  not  local  in  its  nature,  and  is  being  con- 
structed as  an  "adjunct"  to  the  channels  of  said  sanitary 
district.  The  allegations  of  the  bill  and  answer,  by  stipu- 
lation, under  certain  conditions  are  to  be  considered  part 
of  the  evidence. 

Comparatively  little  testimony  was  taken  on  the  trial  of 
the  case.  It  is  somewhat  difficult,  in  the  condition  of  the 
record,  to  get  an  accurate  understanding  of  all  the  facts 
discussed  in  the  briefs  and  involved  in  this  hearing.  An 
auxiliary  drainage  channel  or  adjunct  to  the  main  channel 
of  the  sanitary  district  is  in  process  of  construction,  and  is 
to  extend  from  said  main  channel  at  about  the  Sag  bridge 
easterly  along  the  Sag  valley  to  a  point  east  of  Blue  Island 
until  it  connects  with  the  Little  Calumet  river  near  its  in- 
tersection with  Stony  creek.  The  plan  is  to  build  this  pro- 
posed sewer  to  extend  south  and  west  from  the  intersec- 
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tion  of  Baltimore  avenue  and  the  north  line  of  Ninety-fifth 
street  to  a  point  a  little  west  of  the  Sag  channel's  intersec- 
tion with  the  Calumet  river  and  connecting  with  controll- 
ing and  pumping  works  about  a  mile  east  of  Blue  Island. 
The  sewage  and  contents  of  said  sewer  are  to  be  trans- 
ferred into  the  Sag  channel  by  means  of  these  controlling 
and  pumping  works.  The  following  plat  shows  the  relative 
location  of  some  of  the  more  important  features  of  the  re- 
gion in  question,  including  the  present  city  sewers  and  the 
proposed  sanitary  district  intercepting  sewers : 
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The  following  plat  shows  the  sanitary  district  channels, 
adjuncts,  intercepting  sewers  and  conduits  now  in  opera- 
tion, and  the  proposed  channels,  adjuncts  and  intercepting 
sewers  here  in  question : 


•^-^  Chmnneh  snd  Sewers  in  operst/on 
Channels   anS  Sewere  under  construction 

This  proposed  sewer  is  sixteen  feet  in  diameter  at  the 
controlling  works  and  is  graduated  to  a  smaller  size,  until 
at  its  northerly  and  easterly  end  it  is  ten  and  a  half  feet 
in  diameter.  The  territory  through  which  this  sewer  is  to 
extend  is  known  as  the  Calumet  region  in  Illinois.     Most 
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of  it  is  flat,  low  land,  and  land  of  the  same  description  ex- 
tends across  the  State  line  into  Indiana  a  distance  of  ap- 
proximately fifteen  or  twenty  miles.  The  portion  in  In- 
diana using  Lake  Michigan  as  an  outlet  for  sewage  contains 
approximately  50,000  people,  and  the  population  of  the  so- 
called  Calumet  region,  according  to  the  last  Federal  cen- 
sus, is  a  little  over  134,000.  The  Calumet  river  has  two 
branches,  both  rising  in  Indiana,  one  called  the  Grand  and 
the  other  the  Little  Calumet,  the  latter  being  the  larger 
stream  of  the  two.  Both  of  these  branches  flow  to  the  west 
from  Indiana,  and  after  crossing  the  Illinois  boundary  flow 
to  the  west  and  north  and  then  turn  and  flow  to  the  east 
and  north  until  they  join  as  the  Calumet  river  proper,  which 
runs  into  Lake  Michigan  at  South  Chicago.  The  Calumet 
river,  from  Lake  Michigan  to  the  fork,  has  been  improved 
to  a  depth  of  about  twenty  or  twenty-one  feet  below  city 
datum  or  lake  level.  From  this  point  up  to  where  the  con- 
trolling works  are  to  be  located  on  the  Little  Calumet  that 
river  is  from  six  to  twelve  feet  deep.  The  Calumet  river 
varies  in  width  from  its  mouth  to  the  proposed  controlling 
works  from  about  one  hundred  and  fifty  to  three  hundred 
feet.  In  low  water  it  is  a  sluggish  stream.  The  proposed 
sewer  is  to  take  the  sewage  from  all  the  city  sewers  that 
run  into  the  Calumet  river,  the  Little  Calumet  river  or  Lake 
Calumet  and  carry  said  sewage  to  the  controlling  works. 
The  principal  city  sewers  thus  intercepted  are  about  twenty 
in  number,  varying  in  size  from  three  and  a  half  feet  in 
diameter  to  ten  and  a  half.  Four  of  them  are  located  east 
of  the  Calumet  river,  the  others  west  of  the  Calumet  and 
Little  Calumet  rivers  and  Lake  Calumet.  Several  sewers, 
especially  those  that  run  into  Lake  Calumet,  simply  carry 
storm  water  and  are  called  storm-water  sewers. 

Counsel  for  appellant  argue  that  the  evidence  shows  that 
a  large  part  of  this  district,  especially  around  Lake  Calu- 
met, is  vacant  or  sparsely  settled  territory,  which  will  be 
greatly  benefited  by  this  proposed  improvement  without 
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being  compelled  to  pay  a  special  assessment  therefor,  as 
it  would  be  required  to  do  if  the  improvement  were  made 
under  the  Local  Improvement  act  by  the  city  of  Chicago. 
They  further  contend  that  this  region  which  the  proposed 
sewer  crosses  has  an  adequate  sewer  system,  with  main 
trunk  sewers  covering  the  entire  territory  around  Lake 
Michigan,  Halsted  street  and  Indiana  avenue,  which  is  fully 
adequate  for  the  present  population  and  conditions,  and 
that  under  plans  prepared  by  engineers  for  the  city  within 
recent  years  there  could  be  easily  constructed  trunk  sewers 
having  an  outlet  into  the  Calumet  rivers  to  take  care  of 
the  sewage  and  storm  drainage  for  the  vacant  and  unoc- 
cupied property  in  this  region  not  now  having  adequate 
drainage  and  sewerage  facilities.  Counsel  for  appellees 
argue  that  the  evidence  shows  that  the  population  in  that 
district  is  now  approximately  150,000  people;  that  two  of 
the  cribs  for  the  water  supply  of  the  city  of  Chicago  lie 
approximately  two  miles  off  shore,  within  three  or  three 
and  a  half  miles  of  the  mouth  of  the  Calumet  river,  and 
that  the  sewage  emptying  into  the  Calumet  river  and  its 
branches  and  Lake  Calumet  passes  through  the  Calumet 
river  into  Lake  Michigan,  thus  polluting  the  water  supply 
of  that  part  of  the  city  of  Chicago  and  thereby  endanger- 
ing the  health  of  the  people  of  the  sanitary  district;  that 
the  intakes  at  said  cribs  provide  a  water  supply  for  a  large 
portion  of  the  population  of  the  city  of  Chicago, — ^up- 
wards of  800,000  people, — and  the  water  mains  supplying 
the  rest  of  the  city  are  connected  with  the  mains  supplied 
from  these  cribs,  and  that  unless  the  Calumet  sewer  is  con- 
structed to  divert  the  sewage  from  Lake  Michigan  to  the 
Calumet-Sag  channel,  the  sewage  discharged  into  the  Calu- 
met rivers  will  during  a  portion  of  each  year  be  carried 
into  Lake  Michigan,  polluting  the  water  supply  of  a  large 
portion  of  the  inhabitants  of  the  sanitary  district. 

We  think  the  evidence  shows,  without  contradiction, 
that  the  proposed  sewer,  when  constructed  and  in  operation, 
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will  intercept  all  the  various  city  sewers  and  sewer  systems 
now  maintained  by  the  city  of  Chicago  in  that  region  and 
divert  the  flow  of  those  sewers  from  Lake  Calumet,  the 
Calumet  rivers  and  Lake  Michigan  into  the  sanitary  dis- 
trict Sag  channel  by  means  of  the  pumping  and  controlling 
works.  There  is  nothing  in  the  allegations  of  the  pleadings 
or  as  otherwise  presented  in  this  record  that  tends  to  show 
that  this  proposed  sewer  is  to  be  used  as  a  local  sewer 
providing  for  house  drainage,  but  the  evidence  all  tends 
to  show  that  when  it  is  constructed  it  will  cut  across  the 
sewers  now  maintained  by  the  city  of  Chicago,  connecting 
with  them  at  certain  points,  so  that  the  sewage  now  flowing 
through  them  will  flow  through  this  proposed  sewer  into 
the  Calumet-Sag  channel  and  not  out  through  the  Calumet 
rivers  into  Lake  Michigan. 

Many  facts  are  found  in  the  record  with  reference  to 
the  cost  and  extent  of  the  work  of  the  various  channels 
and  adjuncts  of  the  sanitary  district  and  of  the  intercepting 
sewers  and  piunping  works  built,  by  the  city  of  Chicago, 
with  or  without  the  financial  assistance  of  the  sanitary  dis- 
trict. We  do  not  deem  it  necessary  to  set  out  in  detail  all 
the  facts  or  all  the  items  of  expense,  amounting  to  inany 
millions  of  dollars,  and  all  a  part  of  a  common. plan  or  pur- 
pose to  divert  the  sewage  of  the  city  of  Chicago  and  vicin- 
ity from  Lake  Michigan  into  the  channels  of  the  sanitary 
district,  thus  preventing  the  contamination  of  the  water  sup- 
ply of  said  city  and  suburbs,  which  obtain  water  from  Lake 
Michigan.  It  appears  that  the  construction  of  the  channels 
of  the  sanitary  district  may  also  result  in  creating  a  water- 
way from  Lake  Michigan  which  will  ultimately  extend  to 
the  Illinois  and  Mississippi  rivers.  The  fact  that  a  nav- 
igable waterway,  however,  will  be  created  by  the  digging 
of  the  main  channel  of  the  sanitary  district  is  a  mere  in- 
cident and  not  one  of  the  purposes  for  which  the  sanitary 
district  was  created.     (Beidler  v.  Sanitary  District  of  Chi- 
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cago,  211  111.  628.)     We  will  have  occasion  to  refer  here- 
inafter to  certain  facts  that  have  not  been  set  out. 

One  of  the  principal  points  urged  by  counsel  for  appel- 
lant is,  that  when  this  sewer  is  completed  it  will  be  merely 
a  local  improvement  and  not  properly  an  adjunct  of  the 
sanitary  district.  The  original  Sanitary  District  act,  as  well 
as  the  act  of  1903  under  which  the  Calumet  district  was 
made  a  part  of  the  sanitary  district,  both  provide,  in  sub- 
stance, that  the  sanitary  district  trustees  are  authorized  to 
establish,  construct  and  maintain  one  or  more  channels, 
drains,  ditches  and  outlets,  "together  with  such  adjuncts  and 
additions  thereto  as  may  be  necessary  or  proper  to  cause 
such  channels  or  outlets  to  accomplish  the  end  for  which 
they  are  designed,  in  a  satisfactory  manner."  It  is  prac- 
tically impossible  to  lay  down  any  hard  and  fast  rule  by 
which  it  can  be  determined  what  is  or  what  is  not  an  "ad- 
junct" or  "addition,"  within  the  meaning  of  the  Sanitary 
District  act.  Counsel  for  appellant  argue  that  instead  of 
building  this  sewer  the  sanitary  district  should  have  planned 
to  deepen  and  widen  the*  Little  Calumet  and  the  Calumet 
rivers,  so  as  to  allow  the  sewage  now  emptying  into  these 
rivers  and  Lake  Calumet  to  be  carried  away  by  the  flow 
of  the  water  from  Lake  Michigan  into  the  Sag  channel. 
While  it  is  suggested  in  the  pleadings  that  it  is  planned  to 
deepen  and  widen  the  Calumet  rivers  for  the  purposes  of 
navigation  in  the  future,  there  is  no  proof  in  the  record  as 
to  whether  this  would  be  a  practical  way  to  dispose  of  the 
sewage  now  emptying  out  of  the  sewers  into  said  rivers. 
Whether  this  channel  should  be  deepened  for  the  purpose 
of  diverting  the  sewage  from  ultimately  flowing  into  Lake 
Michigan  or  whether  the  present  plan  of  building  this  sewer 
is  proper,  is  a  legislative  question  not  subject  to  review  by 
the  courts.  If  the  deepening  of  these  rivers  for  the  pur- 
pose of  diverting  the  sewage  from  Lake  Michigan  could, 
under  the  law,  be  considered  an  adjunct  or  addition  to  the 
main  channel  of  the  sanitary  district,  we  cannot  see  how  it 
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can  very  well  be  argued  that  the  building  of  this  sewer,  if 
it  accomplishes  the  same  purpose,  will  not  necessarily  be 
considered  such  an  adjunct  or  addition.  This  court  held  in 
Judge  V.  Bergman,  258  111.  246,  that  the  building  of  a  sewer 
in  Evanston  for  the  purpose  of  intercepting  the  sewage  of 
that  city  and  diverting  it  from  Lake  Michigan  into  one  of 
the  channels  of  the  sanitary  district  could  properly  be  held 
to  be  an  adjunct,  addition  or  'aiixiliary  channel  of  the  sani- 
tary district.  It  was  there  held  that  the  building  of  such 
intercepting  sewer  to  prevent  the  pollution  of  the  waters  of 
Lake  Michigan  was  in  furtherance  of  the  purposes  of  the 
sanitary  district.  We  think  the  proof  in  this  record  shows 
clearly,  as  it  did  in  the  cast  last  cited,  that  the  building  of 
this  sewer  was  necessary  to  further  the  purposes  for  which 
the  sanitary  district  was  constructing  the  main  channels  of 
its  district. 

This  sewer  is  not  a  local  improvement,  as  that  term  is 
used  in  the  Local  Improvement  act.  The  question  of  what 
is  a  local  improvement  is  ordinarily  one  of  fact  and  not  of 
law.  (Wilson  v.  Board  of  Trustees,  133  111.  443.)  What 
shall  be  considered  a  local  improvement  is  a  question  that 
is  usually  committed,  in  the  first  instance,  to  the  municipal 
authorities,  subject  to  review  by  the  courts.  {City  of  Wau- 
kegan  v.  DelVolf,  258  111.  374.)  In  this  last  case  it  was 
held  that  whether  an  improvement  is  a  local  one,  within 
the  meaning  of  the  constitution  and  statute,  does  not  de- 
pend upon  whether  there  are  incidental  and  indirect  public 
benefits  therefrom,  nor  upon  the  fact  that  some  property  in 
the  municipality  is  benefited  thereby  to  a  greater  degree 
than  other  property,  but  upon  the  nature  of  the  improve- 
ment and  whether  the  substantial  benefits  to  be  derived  are 
local  or  general  in  their  nature ;  that  if  the  primary  purpose 
and  effect  of  the  improvement  is  to  benefit  the  public  it  is 
not  a  local  improvement  although  it  may  incidentally  bene- 
fit property  in  a  particular  locality.  The  improvement  here 
proposed  has  few,  if  any,  of  the  characteristics  of  a  local 
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improvement.  It  is  designed  for  the  general  public  benefit, 
for  the  protection  of  the  water  supply  of  the  sanitary  dis- 
trict and  the  preservation  of  the  public  health.  It  is  not 
only  necessary  and  proper  to  accomplish  the  purposes  of  the 
district  satisfactorily,  but  is  abs9lutely  essential  to  prevent 
a  total  failure  of  the  channels  of  the  district  from  accom- 
plishing said  purposes.  The  evidence  in  this  record  is  con- 
clusive that  the  purpose  of  the  construction  of  this  sewer 
is  to  divert  from  Lake  Michigan  the  sewage  discharged  into 
the  city  sewers  already  constructed  and  to  transfer  it  by 
means  of  this  sewer  and  pumping  works  into  the  Sag  chan- 
nel and  then  into  the  main  channel  of  the  district.  The 
argument  that  without  any  further  improvements  this  will 
drain  a  large  portion  of  the  vacant  and  unoccupied  terri- 
tory in  the  Calumet  district,  and  also  necessarily  will  drain 
Lake  Calumet  so  as  to  make  this  a  valuable  city  property, 
is  not  borne  out  by  this  record.  So  far  as  we  can  judge 
from  this  record,  it  will  be  necessary,  before  this  vacant  ter- 
ritory can  be  adequately  supplied  with  drainage  and  sew- 
erage facilities,  to  construct  main  trunk  sewers  north  and 
south  connecting  with  this  intercepting  sewer.  The  same 
would  have  to  be  done  for  most,  or  all,  of  this  vacant  or 
sparsely  settled  territory  in  this  region  in  order  to  give  it 
satisfactory  sewerage  and  drainage  facilities,  if  the  outlet 
of  such  sewers  were  to  be  the  Calumet  rivers  instead  of 
this  sewer. 

The  argument  that  this  work  ought  not  to  be  done  un- 
til the  drainage  and  sewage  for  that  portion  of  the  Cal- 
umet region  in  Indiana  is  also  diverted  from  Lake  Mich- 
igan we  think  is  a  legislative  and  not  a  judicial  question. 
The  necessity,  location  and  character  of  a  public  improve- 
ment is  a  legislative  question,  and  if  the  discretion  of  the 
legislative  body  is  honestly  exercised  it  is  not  subject  to  re- 
view. The  general  rule  is,  that  where  legislative  or  discre- 
tionary powers  are  conferred  upon  municipal  corporations 
the  courts  will  not  interfere  unless  in  the  exercise  of  such 
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discretion  there  is  fraud,  manifest  oppression  or  gross  abuse. 
(Summerfield  v.  City  of  Chicago,  197  111.  270;  Pittsburgh, 
Ft.  Wayne  and  Chicago  Railway  Co.  v.  Sanitary  District 
of  Chicago,  218  id.  286;  People  v.  Grand  Trunk  Western 
Railway  Co.  232  id.  292.)  A  somewhat  similar  question 
as  to  legislative  authority  was  before  this  court  in  Gage  v. 
Village  of  Wilmette,  230  111.  428,  and  it  was  there  held  that 
the  courts  would  not  prevent  the  municipal  authorities  from 
constructing  a  large  outlet  sewer  on  the  ground  that  the 
plans  and  work  of  the  sanitary  district  for  draining  that 
section  of  the  country  had  not  yet  been  perfected  or  com- 
pleted. There  is  no  clear  proof  in  this  record  as  to  what 
is  the  outlet  for  the  sewage' and  drainage  of  that  portion 
of  the  Calumet  district  in  Indiana.  We  would  infer  that 
the  outlet  for  part  of  it  is  the  Calumet  river,  but  that  most 
of  this  populated  territory  in  Indiana,  if  it  has  any  outlet 
into  Lake  Michigan,  has  it  further  south  than  the  Calumet 
river.  There  is  no  proof  in  this  record  as  to  the  effect, 
if  any,  the  flowage  of  sewage  from  the  district  in  Indiana 
south  of  the  Calumet  rivers  would  have  in  polluting  the 
waters  of  Lake  Michigan  so  as  to  affect  the  water  supply 
of  the  sanitary  district.  We  think  it  is  obvious  from  this 
record  that  the  diversion  of  the  sewage  by  this  sewer  from 
Lake  Michigan  will  materially  promote  the  health  of  the 
people  of  the  sanitary  district,  regardless  of  what  may  be 
done  with  the  sewage  and  drainage  of  the  Calumet  region 
in  the  State  of  Indiana.  The  courts  must  presume  that  the 
sanitary  district  authorities,  in  building  this  sewer,  are  act- 
ing in  compliance  with  the  law,  unless  it  is  clearly  shown 
that  they  are  acting  from  dishonest  and  fraudulent  motives. 
Counsel  for  appellant,  as  we  understand  their  argument, 
contend  that  it  is  unlawful  to  construct  this  sewer,  even 
though  it  be  solely  for  intercepting  purposes,  from  the  funds 
of  the  district  raised  by  general  taxes,  since  several  other 
intercepting  sewers  in  the  city  of  Chicago  and  said  sanitary 
district  have  been  constructed  at  a  cost  of  some  $6,000,000 
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out  of  the  funds  of  the  city  and  not  from  the  funds  of  the 
sanitary  district,  the  inference  being  that  such  sewers  were 
paid  for  by  special  assessment.  Neither  in  the  allegations 
of  the  pleadings  nor  the  oral  testimony  is  there  any  show- 
ing that  such  intercepting  sewers  were  constructed  as  local 
improvements  by  special  assessment.  So  far  as  anything  is 
shown  here,  they  may  have  been  constructed  out  of  funds 
of  the  city  raised  by  general  taxes.  However  that  may  be, 
no  authority  has  been  cited,  either  from  this  court  or  any 
other,  that  would  justify  us  in  enjoining  the  construction  of 
this  intercepting  sewer  on  the  ground  that  other  intercept- 
ing sewers  have  been  constructed  by  the  city. 

Appellant  further  earnestly  argues  that  said  act  of  1903 
is  unconstitutional.  The  title  of  that  act  is,  "An  act  in 
relation  to  the  sanitary  district  of  Chicago,  to  enlarge  the 
corporate  limits  of  said  district,  and  to  provide  for  the  nav- 
igation of  the  channels  created  by  such  district,  and  to  con- 
struct dams,  water-wheels  and  other  works  necessary  to 
develop  and  render  available  the  power  arising  from  the 
water  passing  through  its  channels,  and  to  levy  taxes  there- 
for." (Laws  of  1903,  p.  1 13.)  This  act  has  been  held  con- 
stitutional by  this  court  in  the  cases  of  City  of  Chicago  v. 
Tozmi  of  Cicero,  210  111.  290,  and  Fait  horn  v.  Thompson, 
242  id.  508,  and  its  constitutionality  was  assumed  in  Judge 
V.  Bergman,  supra.  The  only  new  question  as  to  its  consti- 
tutionality raised  here  is  that  it  violates  section  13  of  ar- 
ticle 4  of  the  constitution,  in  that  it  amends  the  Sanitary 
District  act  by  referring  to  its  title,  only,  the  said  act  of 
1903  not  being  an  independent  act  in  itself,  counsel  relying 
especially  on  the  reasoning  of  this  court  in  Galpin  v.  City 
of  Chicago,  269  111.  27,  and  Holmgren  v.  City  of  Moline, 
269  id.  248.  We  do  not  think  those  cases  control  here. 
This  court  has  had  frequent  occasion  to  construe  this  con- 
stitutional provision.  Perhaps  one  of  the  most  exhaust- 
ive reviews  in  any  of  the  opinions  is  to  be  found  in  Peo- 
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pie  V.  Crossley,  261  111.  78.  After  referring  to  practically 
all  the  decisions  of  this  court  and  others  in  different  juris- 
dictions, we  held  that  a  statute  may  by  reference  to  a  par- 
ticular statute  or  sections  thereof  adopt  the  same,  and  the 
effect  thereof  is  to  make  the  particular  statute  or  the  sec- 
tions thereof  a  part  of  the  new  statute,  and  that  where  an 
act  is  complete  within  itself  and  does  not  purport,  either 
in  its  title  or  in  the  body  thereof,  to  amend  or  revive  any 
other  act,  it  is  valid,  even  though  it  may,  by  implication, 
modify  existing  statutes.  The  wording  of  the  title  and  the 
body  of  said  act  of  1903  in  our  judgment  brings  it  clearly 
within  the  reasoning  of  People  v.  Crossley,  supra,  and  not 
within  that  of  Galpin  v.  City  of  Chicago,  supra.  This  act 
does  not  purport  by  express  language,  either  in  its  title  or 
in  its  body,  to  repeal,  amend  or  revive  any  other  law  by  ref- 
erence to  its  title  or  otherwise.  In  its  form  it  is  a  complete 
and  independent  enactment.  The  act  in  question  is  not  vio- 
lative of  said  provision  of  section  13  of  article  4  of  the 
constitution. 

Said  act  of  1903  permits  the  crossing  of  the  Illinois  and 
Michigan  canal  near  Sag  bridge  and  provides  for  the  aban- 
doning of  certain  portions  of  said  canal.  Counsel  for  ap- 
pellant argue  that  this  is  in  violation  of  the  Federal  grant  of 
1822,  under  which  the  Illinois  and  Michigan  canal  was  con- 
structed, which  provides,  among  other  things:  "If  said 
ground  shall  ever  cease  to  be  occupied  by  and  used  for  a 
canal  suitable  for  navigation,  the  reservation  and  grant 
hereby  made  shall  be  void  and  of  none  effect."  (Kurd's 
Stat.  1913,  p.  Lxxxviii.)  The  canal  was  built  under  the 
authority  of  the  act  of  Congress  of  March  2,  1827,  the  act 
of  1822  having  been  mutually  abandoned  by  the  State  and 
Federal  governments.  {Werling  v.  Ingersoll,  181  U.  S. 
131 ;  Wells  V.  IVells,  262  111.  320.)  This  Federal  act  did 
not  provide  just  where  the  canal  should  enter  Lake  Michi- 
gan, simply  stating  that  the  land  was  granted  for  the  pur- 
pose of  opening  "a  canal  to  unite  the  waters  of  the  Illinois 
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river  with  those  of  Lake  Michigan,"  etc.  (Kurd's  Stat. 
1913,  p.  Lxxxviii.)  The  sanitary  district's  main  channel 
as  now  constructed  practically  complies  with  this  act  and 
furnishes  a  canal  more  suitable  for  navigation  than  the  Illi- 
nois and  Michigan  canal.  Furthermore,  the  Sag  channel  or 
cut-off  is  required  to  be  navigable  by  said  act  of  1903,  and 
the  proof  shows  that  the  Calumet  river  is  navigable  to  the 
point  where  it  is  intersected  by  the  Sag  channel.  This  cut- 
off would  therefore  also  practically  comply  with  both  of 
said  Federal  acts  as  to  furnishing  part  of  the  canal  for  con- 
nection of  the  Illinois  river  with  Lake  Michigan.  In  Yesler 
V.  Washington  Harbor  Line  Comrs.  146  U.  S.  646,  the 
court  said  (p.  655):  '*If  the  location  and  establishment 
of  harbor  lines  by  these  commissioners  is  actually  in  vio- 
lation of  the  laws  of  the  United  States,  their  vindication 
may  properly  be  left  to  the  Federal  government."  More- 
over, under  the  reasoning  of  the  Federal  courts  on  very 
similar  questions,  we  do  not  think  it  can  be  held  that  this 
act  is  violative  of  the  provisions  of  either  of  said  Federal 
acts.  (See  Walsh  v.  C,  H,  V.  &  A.  R.  R.  Co.  176  U.  S. 
469;  Corrigan  Transit  Co.  v.  Sanitary  District ^  137  Fed. 
Rep.  851.)  The  reasoning  of  these  cases  also  answers  the 
argument  of  counsel  for  appellant  that  the  construction  of 
the  Sag  channel  and  its  subsequent  operation  will  be  in  vio- 
lation of  the  permits  of  the  war  department  of  the  United 
States  as  to  the  flow  of  water  from  Lake  Michigan  through 
the  main  and  Sag  channels  of  the  sanitary  district. 

The  conclusion  we  have  reached  on  the  questions  already 
discussed  relieves  us  from  considering  certain  other  points 
raised  in  the  briefs. 

The  circuit  court  rightly  dismissed  the  bill  of  appel- 
lant for  want  of  equity,  and  the  decree  of  that  court  will 

Decree  affirmed. 
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The  People  ex  rcL  J.  M.  Mosby,  Appellee,  vs,  Lewis  G. 
Stevenson  et  al.  Appellants. 

Opinion  Hied  February  i6,  ipi6, 

1.  Civil  stuvict—section  12  of  the  Civil  S entice  act  excludes 
common  laborers.  Section  12  of  the  State  Civil  Service  act  ex- 
cludes common  laborers  in  the  employ  of  the  different  departments 
of  the  State  from  the  general  class  of  employees  under  civil  ser- 
vice who  can  be  dismissed  only  upon  proof  of  the  charges  filed 
and  after  an  opportunity  has  been  given  to  refute  such  charges. 

2.  Same — when  janitor  is  in  classified  service  and  not  a  com- 
mon laborer.  Under  the  State  Civil  Service  act,  considered  in 
connection  with  the  Appropriation  act  of  1913,  a  janitor  whose 
pay  is  provided  for  in  such  act  is  an  employee  in  the  classified 
service  and  not  a  common  laborer. 

3.  Same — tender  of  performance  by  one  unlawfully  discharged 
supplies  want  of  actual  performance.  One  unlawfully  discharged 
will  be  considered  as  holding  his  position,  and  if  he  perforiAs  his 
duties  he  will  be  entitled  to  his  salary  until  lawfully  discharged, 
and  if  not  permitted  to  perform  his  duties  a  tender  of  perform- 
ance will  supply  the  want  of  actual  performance. 

4.  Same — how  employee  under  civil  service  may  be  discharged. 
The  Civil  Service  Commission,  alone,  may  discharge  an  employee 
under  the  classified  civil  service,  and  then  only  for  cause  shown  by 
investigation  upon  its  own  motion  or  upon  written  charges  and 
after  opportunity  given  the  employee  to  be  heard  in  his  defense. 

5.  Mandamus — mandamus  is  proper  to  compel  issuance  of  xvar- 
rant  to  pay  claim  properly  due.  The  issuance,  signing  or  counter- 
signing of  a  warrant  upon  the  proper  fund  may  be  compelled  by 
mandamus  where  it  clearly  appears  that  the  claim  is  properly  due 
and  payable. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 

P.  J.  LucEY,  Attorney  General,  and  George  P.  Ram- 
sey, for  appellants. 

Patton  &  Patton,  (Benj.  F.  Clanton,  of  counsel,) 
for  appellee. 
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Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

Appellee,  J.  M.  Mosby,  filed  his  petition  for  mandamus 
in  the  circuit  court  of  Sangamon  county  October  20,  1914? 
against  the  Secretary  of  State,  the  Civil  Service  Commis- 
sion, the  State  Treasurer  and  the  State  Auditor  of  Pub- 
lic Accounts,  praying  that  the  Secretary  of  State  and  the 
Civil  Service  Commission  be  commanded  by  a  writ  of  man- 
damus to  certify  and  approve  a  pay-roll  for  his  back  salary 
from  August  i,  19 13,  to  April  21,  1914,  at  the  rate  of  $800 
per  year,  for  doing  janitor  work  in  the  men's  lavatory  on 
the  first  floor  of  the  capitol  building,  and  that  upon  such 
certification  the  Auditor  of  Public  Accounts  be  commanded 
to  issue,  and  the  State  Treasurer  to  pay,  such  warrant  to 
the  relator. 

The  petition  alleged  that  for  nine  years  immediately 
preceding  August  i,  19 13,  the  relator  was  employed  by  the 
State  of  Illinois  as  janitor  under  the  classified  civil  service 
and  that  he  performed  his  services  in  a  satisfactory  man- 
ner; that  on  July  15,  1913,  Harry  Woods,  then  Secretary 
of  State,  demanded  his  resignation;  that  he  refused  to  re- 
sign but  continued  in  his  employment  until  August  i,  1913, 
though  interfered  with  by  agents  of  the  Secretary  of  State; 
that  on  August  i,  191 3,  relator,  on  coming  to  work,  was 
asked  for  his  keys  and  informed  that  he  was  discharged ; 
that  relator  refused  to  surrender  his  keys  but  immediately 
complained  to  the  Civil  Service  Commission,  which  told  him 
it  could  take  no  action  as  no  charges  had  been  filed  against 
him  and  as  it  had  not  his  resignation.  Relator  alleges  that 
from  August  i,  1913,  to  March  i,  1914,  his  name  remained 
on  the  civil  service  roster  as  an  employee,  and  that  he  pre- 
sented himself  during;  all  of  such  time  ready  and  willing 
to  perform  his  duties.  The  petition  alleges  that  in  Janu- 
ary, 19 14,  he  filed  a  petition  with  the  commission  alleging 
that  he  was  being  illegally  interfered  with  in  the  perform- 


Digitized  by 


Google 


Fik  '16.]  The  People  v.  Stevenson.  217 

ance  of  his  duties  and  asking  that  such  interference  be  re- 
strained; that  a  hearing  was  had  on  such  petition  Febru- 
ary 17,  1914,  and  on  March  3,  1914,  a  finding  was  made 
that  relator  had  not  resigned,  that  he  was  discharged  with- 
out cause,  and  that  the  allegations  of  the  petition  that  re- 
lator was  being  illegally  interfered  with  were  true.  It  was 
further  found  that  it  appeared  from  the  evidence  relator 
was  loaning  money  at  usurious  rates  of  interest,  and  the 
Secretary  of  State  was  ordered  to  file  charges  against  him 
and  a  hearing  was  set  for  March  18,  19 14,  and  that  on 
April  21,  1914,  relator  was  discharged  by  the  commission 
and  quit  the  service  of  the  State.  The  petition  claims  re- 
lator is  entitled  to  his  salary  from  the  date  of  his  illegal 
discharge,  August  i,  1913,  to  April  21,  1914,  when  he  was 
legally  dismissed  by  the  commission,  at  the  rate  of  $800 
per  year. 

Respondents,  on  October  31,  1914,  demurred  both  gen- 
erally and  specially  to  the  petition.  July  7,  191 5,  the  de- 
murrer was  overruled,  and  respondents  electing  to  stand  by 
their  demurrer,  judgment  was  entered  commanding  the  Sec- 
retary of  State  and  the  Civil  Service  Commission  to  certify 
the  pay-roll  of  relator  from  September  i,  1913,  to  April 
21,  19 14,  at  the  rate  of  $800  per  year,  and  commanding 
the  Auditor  of  Public  Accounts  to  issue  a  warrant  for  such 
salary  and  the  State  Treasurer  to  pay  the  same  to  relator. 
Respondents  have  appealed,  and  no  cross^error  being  as- 
signed, the  one  question  for  review  is  the  sufficiency  of 
the  petition. 

Appellants  insists  ( i )  it  does  not  appear  from  the  peti- 
tion relator  was  a  janitor  but  from  the  nature  of  his  work 
described  he  was  a  laborer,  who  under  the  provisions  of 
the  Civil  Service  act  could  be  summarily  discharged  without 
charges  being  filed  with  the  commission  and  proved;  (2) 
that  there  is  no  provision  of  the  statute  authorizing  the 
back  pay  of  employees  under  civil  service,  discharged  as 
was  relator;    (3)  that  the  suit  is,  in  effect,  a  plain  suit  for 
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damages  against  the  State,  which  is  prohibited  by  section  26 
of  article  4  of  the  constitution. 

Section  12  of  chapter  24a  of  Hurd's  Statutes  of  19 13, 
known  as  the  Civil  Service  act,  is  as  follows :  "No  officer 
or  employee  in  the  classified  civil  service  shall  be  removed 
or  discharged  except  for  cause,  upon  written  charges,  and 
after  an  opportunity  to  be  heard  in  his  own  defense.  Such 
charges  shall  be  investigated  by  or  before  said  Civil  Ser- 
vice Commission,  or  by  or  before  some  officer  or  board  ap- 
pointed by  said  commission  to  conduct  such  investigation. 
The  finding  and  decision  of  such  commission  or  of  such 
investigating  officer  or  board,  when  approved  by  said  com- 
mission, shall  be  certified  to  the  appointing  officer,  and  shall 
be  forthwith  enforced  by  such  officer.  Nothing  in  this  act 
shall  limit  the  power  of  any  officer  to  suspend  a  subordinate 
for  a  reasonable  period,  not  exceeding  thirty  days.  Every 
such" suspension  shall  be  without  pay :  Provided,  howezer, 
that  the  commission  shall  have  authority  to  investigate 
every  such  suspension,  and  in  case  of  its  disapproval  there- 
of, it  shall  have  power  to  restore  pay  to  the  employee  so 
suspended.  *  *  *  Nothing  in  this  section  shall  be  con- 
strued to  require  such  charges  in  case  of  laborers,"  etc. 

This  section  excludes  common  laborers  in  the  employ 
of  the  different  departments  of  the  State  from  the  general 
class  of  employees  under  civil  service,  who  can  only  be  dis- 
charged upon  the  proof  of  charges  filed  and  after  an  oppor- 
tunity has  been  given  to  refute  such  charges.  The  petition 
recites  petitioner's  duties  consisted  in  performing  janitor 
work;  that  upon  his  return  to  work  August  i,  1913,  he 
found  another  janitor  performing  his  duties,  and  that  he 
was  asked,  but  refused,  to  surrender  his  keys.  The  finding 
of  the  commission  on  March  3,  19 14,  set  out  in  the  petition, 
that  the  investigation  was  concerning  the  circumstances  at- 
tending the  removal  of  relator  "from  the  position  of  jani- 
tor," and  its  recommendation  that  the  Secretary  of  State 
prefer  chargfes  against  relator,  would  have  been  unnecessary 
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had  it  deemed  him  a  laborer.  The  petition  also  alleges  that 
relator's  salary  "in  his  said  employment  was  eight  hundred 
($800)  dollars  per  annum,  payable  monthly."  While  the 
word  "laborer,"  as  commonly  used,  is  perhaps  broad  enough 
to  include  janitors  or  those  doing  janitor  work,  yet  in  the 
more  restricted  use  of  the  words  these  terms  are  not  con- 
fusing, and  upon  a  reading  of  the  entire  Civil  Service  act 
and  the  Appropriation  act  for  the  year  1913  the  distinction 
clearly  appears.  The  Appropriation  act  provided  for  the 
pay  of  ten  janitors  at  $800  per  year.  The  petition  clearly 
and  sufficiently  alleges  that  relator  is,  or  was,  a  janitor,  and 
as  such  he  held  a  position  under  the  civil  service  different 
from  that  of  a  laborer,  as  that  term  is  used  in  such  act. 

Under  the  provisions  of  the  section  of  the  statute  above 
set  out,  the  department  head  or  appointing  power  is  given 
power  to  suspend  a  subordinate  for  a  reasonable  period,  not 
to  exceed  thirty  days.  While  there  was  no  attempted  sus- 
pension of  relator,  the  attempted  discharge  of  him  by  the 
Secretary  of  State  on  August  i,  191 3,  was  treated  or  con- 
sidered by  the  trial  court  as  a  constructive  suspension  for 
thirty  days  and  no  allowance  of  salary  for  such  period  was 
made.  Relator  has  assigned  no  cross-error  as  to  this  part 
of  the  finding.  Relator  was  legally  holding  the  position  of 
janitor  August  i,  1913,  and  so  long  as  he  was  holding  such 
position  he  was  entitled  to  the  salary  of  the  same  if  he  per- 
formed the  duties  of  such  employment  or  his  failure  to  per- 
form the  same  was  due  to  the  causes  alleged.  The  tender 
of  performance  by  relator  supplied  the  want  of  actual  per- 
formance. (United  States  v.  Wickersham,  201  U.  S.  390.) 
This  court  has  recently  held  in  People  v.  Stevenson,  270 
111.  569,  that  employees  holding  positions  later  placed  under 
the  classified  civil  service  cannot  be  subsequently  required 
to  take  civil  service  examinations  for  the  positions  they  may 
then  occupy  and  be  discharged  or  dismissed  upon  their  re- 
fusal to  take  the  same.  It  was  further  held  in  that  case, 
which  was  an  action  of  mandamus  to  compel  re-instatement 
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to  the  position  from  which  the  petitioner  had  been  illegally 
removed,  that  she  was  also  entitled  to  her  salary  in  arrears. 
In  that  case,  and  in  People  v.  Brady,  262  111.  578,  the  re- 
lators were  restored  to  their  positions  as  well  as  granted 
back  pay.  Under  the  Civil  Service  act  there  are  but  two 
ways  by  which  the  commission  may  obtain  jurisdiction  of 
the  question  whether  an  employee  should  be  discharged,  one 
being  an  investigation  upon  its  own  motion  and  the  other 
upon  charges  filed  with  the  commission.  The  commission, 
alone,  may  discharge  an  employee  under  the  classified  civil 
service,  and  then  only  for  cause,  upon  written  charges  and 
after  an  opportunity  to  be  heard  in  his  own  defense  is  given 
the  party.  Here  the  then  Secretary  of  State  sought  by  in- 
timidation to  secure  relator's  resignation,  and  upon  failing 
to  receive  the  same  attempted  to  discharge  him  summarily 
and  without  complying  with  the  statute  or  following  the 
manner  there  pointed  out.  Upon  being  interfered  with  in 
the  discharge  of  his  duties  relator  immediately  appealed  to 
the  commission,  asking  that  the  interference  cease.  This 
was  the  proper  thing  for  him  to  do,  and  the  commission, 
upon  investigating  his  claim  that  he  was  being  illegally  in- 
terfered with,  found  such  to  be  the  fact.  It  then  ordered 
the  Secretary  of  State  to  file  charges  against  the  relator, 
which  he  did,  charging  relator  with  loaning  money  at  usuri- 
ous rates  of  interest,  and  upon  a  hearing  this  charge  was 
foimd  true  and  relator  legally  discharged  April  21,  1914. 
Until  such  discharge  he  was  an  employee  of  the  State  as 
janitor  under  the  classified  civil  service  and  as  such  pre- 
sented himself  for  work.  He  is  entitled  to  the  salary  or- 
dered paid  him  by  the  circuit  court  of  Sangamon  county. 

The  contention  that  this  suit  is,  in  effect,  an  action 
against  the  State  for  the  recovery  of  damages  and  that  man- 
damus will  not  lie  cannot  be  sustained.  The  fact  that  no 
re-instatement  to  office  was  asked  does  not  distinguish  the 
right  to  maintain  the  action  in  this  case  from  People  v. 
Brady,  supra,  and  People  v.  Stez^eitson,  supra.    Mandamus 
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was  held  the  proper  action  to  conii>el  the  issue  of  a  warrant 
in  payment  for  stationery  sold  the  State  in  People  v.  Secre- 
tary of  State,  58  111.  90,  to  pay  interest  on  bonds  in  People 
V.  Smith,  43  111.  219,  and  to  control  the  issuance  of  war- 
rants for  the  pay  of  members  of  the  legislature  in  People  v. 
Hatch,  33  111.  9.  "The  issuance,  signing  or  countersigning 
of  a  warrant  upon  the  proper  fund  may  be  compelled  by 
mandamus  where  the  claim  has  been  duly  liquidated,  aud- 
ited and  allowed  or  where  it  clearly  appears  that  the  claim 
is  properly  due  and  payable/'  (19  Am.  &  Eng.  Ency.  of 
Law,  786.) 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


Bertha  C.  Loomis  et  al.  Appellees,  vs.  Thomas  A.  Col- 
UNS,  Appellant. 

Opinion  Med  February  16,  igi& — Rehearing  denied  April  6,  ipi6, 

1.  Building  lines — two  methods  of  creating  restrictions  upon 
use  of  property  by  purchaser.  Restrictions  upon  the  use  of  prop- 
erty by  a  purchaser  may  be  created  either  by  express  covenants 
contained  in  the  deed  or  by  a  recorded  plat  of  a  subdivision  upon 
which  is  noted  a  building  line  and  with  reference  to  which  the  lots 
are  purchased. 

2.  Same — the  two  objects  of  building  line'  restrictions.  The 
two  objects  of  building  line  restrictions  are  to  secure  unobstructed 
light,  air  and  vision  for  the  lots  for  whose  benefit  the  restrictions 
are  created  and  to  secure  uniformity  in  the  location  of  buildings 
with  respect  to  the  street  line. 

3.  Same — when  plat  showing  a  building  line  creates  an  ease- 
ment. Where  the  plat  of  a  subdivision  of  land  into  blocks,  lots 
and  streets  shows  a  building  line,  a  purchaser  of  a  lot  in  reliance 
upon  the  plat  and  in  the  absence  of  restrictions  in  the  deed  takes 
it  burdened  with  an  easement  in  favor  of  other  lots  for  whose 
benefit  the  building  line  was  established  or  created. 

4.  Same — when  an  easement  as  to  building  line  shown  on  plat 
may  be  revoked.  The  designation  of  a  building  line  upon  a  plat 
creates  an  easement  for  the  benefit  of  property  upon  the  street. 
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but  the  same  may  be  revoked  before  the  property  has  been  con- 
veyed with  reference  thereto. 

5.  Same — when  purchasers  cannot  he  said  to  have  relied  upon 
the  plat.  Where  the  proprietor  of  a  subdivision,  the  plat  of  which 
shows  a  building  line  on  all  streets  and  avenues,  inserts  in  the' 
deeds  to  the  lots  sold  by  him  building  restrictions  which  are  con- 
fined to  the  street  or  avenue  on  which  the  lots  so  sold  abut,  the 
purchasers  cannot  be  said  to  have  relied  upon  the  plat,  and  their 
rights  with  reference  to  requiring  observance  of  restrictions  by 
owners  of  other  lots  are  measured  by  their  deeds. 

6.  Same — what  must  he  shown  hy  party  seeking  to  enforce  an 
easement  as  to  huilding  line.  Parties  seeking  to  enforce  an  ease- 
ment as  to  a  building  line  must  have  some  clear  right  and  inter- 
est in  its  observance  and  it  must  have  been  created  for  their  bene- 
fit, individually  or  in  connection  with  others. 

7.  Same — restrictions  upon  the  use  of  property  not  favored  in 
law.  Restrictions  upon  the  use  of  property  are  not  favored  in  law, 
and  where  the  right  to  enforce  them  is  doubtful  the  doubt  will  be 
resolved  against  the  restrictions. 

8.  Same — what  may  deprive  complainants  of  right  to  insist  on 
ohservance  of  huilding  line.  Complainants'  disregard  of  the  build- 
ing line  on  their  own  lots  may  either  deprive  them  of  the  right  to 
insist  upon  its  observance  by  owners  of  lots  fronting  other  streets, 
or  render  their  right  to  enforce  the  restriction  so  doubtful  that 
equity  will  not  lend  its  aid. 

9.  Same — when  court  will  consider  inconvenience  and  damage 
to  the  defendant.  In  a  proceeding  to  enforce  a  building  line  re- 
striction a  court  of  equity  will  give  some  consideration  to  the  in- 
convenience and  damage  that  will  result  to  the  defendant  as  well 
as  the  benefits  that  will  accrue  to  the  complainants. 

10.  Same — rule' as  to  consideration  of  damage  to  defendant, 
A  consideration  of  the  inconvenience  and  damage  to  the  defend- 
ant from  the  enforcement  of  a  building  line  restriction  will  not 
justify  a  refusal  to  grant  the  relief  if  the  right  of  the  complain- 
ants is  clear  and  undoubted,  but  it  affords  strong  ground  for  deny- 
ing relief  where  the  right  is  doubtful  and  serious  consequences 
will  result  to  the  defendant  with  little  or  no  corresponding  bene- 
fit to  the  complainants. 

11.  Same — when  purchaser  is  not  hound  hy  advertisements  by 
owner  or  agent.  If  the  only  restriction  shown  on  a  plat  of  a  sub- 
division is  a  building  line,  and  the  restrictions  contained  in  deeds 
to  property  already  sold  are  limited  to  lots  on  the  street  on  which 
the  lots  sold  abut,  the  purchaser  of  a  lot  on  a  street  on  which  no 
other  lots  have  been  sold  is  not  bound  by  advertisements  of  the 
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owner  or  agent  with  reference  to  the  character  of  the  buildings 
which  will  be  permitted,  where  he  knew  nothing  about  such  ad- 
vertisements. {Maywood  Co,  v.  Village  of  Maywood,  118  111.  61, 
distinguished.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding. 

Charles  L.  Bartlett,  Sherman  C.  Spitzer,  Robert 
Humphrey,  and  Edward  J.  McArdle,  for  appellant. 

Richards,  Voigt  &  Darby,  (John  F.  Voigt,  of  coun- 
sel,) for  appellees. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Cook  county  awarding  a  mandatory  injunction  against  de- 
fendant, Thomas  A.  Collins,  commanding  him  to  remove  or 
alter,  in  the  manner  directed  by  the  decree,  the  front  part  of 
a  flat  or  apartment  building  in  process  of  construction  by 
him  on  lot  7  and  the  north  twenty  feet  of  lot  8,  block  9, 
Jackson  Park  Highlands  subdivision,  in  Cook  county,  Illi- 
nois. The  mandatory  injunction  was  awarded  upon  the 
ground  that  there  was  a  building  line  restriction  which  pro- 
hibited any  building  being  placed  nearer  the  street  line  than 
thirty  feet.  Collins  has  appealed  from  that  decree  to  this 
court.  The  parties  will  be  referred  to  as  complainants  and 
defendant. 

Jackson  Park  Highlands  is  a  subdivision  of  the  east 
half  of  the  southwest  quarter  of  section  24,  town  38,  north, 
range  14,  east  of  the  third  principal  meridian.  Cook  county, 
Illinois.  It  is  immediately  south  of  Jackson  Park  and  lies 
between  Sixty-seventh  street  on  the  north  and  Seventy-first 
street  on  the  south.  The  land  was  purchased,  subdivided 
and  platted  by  a  syndicate  composed  of  Frank  I.  Bennett, 
George  Bennett,  Clyde  L.  Day,  Edward  P.  Skene,  Samuel 
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G.  Hatch,  Francis  B.  Bowes,  Luther  W.  Conover,  Charles 
J.  Bour,  Frank  B.  Harriman  and  George  C.  Bour.  The 
plat  was  filed  for  record  in  the  recorder's  office  August  3, 

1905,  and  for  convenience  in  conveying  the  lots  to  pur- 
chasers the  title  to  all  of  the  subdivision  was  conveyed  to 
the  State  Bank  of  Chicago  as  trustee  for  the  syndicate, 
which  was  unincorporated.  All  deeds  conveying  lots  in  the 
subdivision  have  been  executed  by  the  bank  as  trustee,  but 
the  active  agents  in  selling  and  improving  the  property  were 
the  members  of  the  syndicate,  or  some  of  them.  The  ave- 
nues of  said  subdivision  as  platted  are,  from  east  to  west, 
Jeffery,  Euclid,  Bennett,  Constance  and  Cregicr.  Across 
the  front  part  of  all  the  lots  in  said  subdivision  as  shown 
by  the  plat,  and  a  little  way  back  from  the  street  lines,  are 
dotted  lines,  just  above  each  of  which  is  written,  "Building 
line  30  ft.  back  from  street  line."  The  first  improvement 
made  in  the  subdivision  after  it  was  platted  and  before  any 
lots  were  sold  to  purchasers  was  the  building  of  twenty 
houses  by  the  trustee  upon  lots  fronting  Euclid  avenue. 
These  houses  and  lots  were  afterwards  sold  to  various  pur- 
chasers and  some  vacant  lots  fronting  Euclid  avenue  were 
sold.  The  first  deed  made  of  any  lot  in  the  subdivision 
fronted  Euclid  avenue  and  was  to  Mrs.  Anna  M.  Pattillo, 
and  contained  the  following  provision:  "It  is  understood 
and  agreed  as  a  part  of  the  consideration  above  expressed 
that  no  flat-building  or  apartment  house,  or  any  building 
other  than  a  private  dwelling  house  such  as  is  usually  de- 
signed and  built  for  the  use  and  occupancy  of  a  single  fam- 
ily, shall  for  a  period  of  twenty-five  years  from  May  i, 

1906,  be  constructed  or  placed  on  said  premises;  that  no 
dwelling  house  shall  be  constructed  or  placed  on  said  prem- 
ises at  a  cost  of  less  than  $5000;  that  no  building  shall  be 
constructed  on  the  east  thirty  feet  of  said  premises,  (how- 
ever, private  barn  and  usual  out-buildings  for  the  use  of 
the  occupants  of  such  dwelling  may  be  erected  on  the  west 
thirty  feet  of  said  lot  5.)     *    *    *    And  the  grantor  here- 
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in  covenants  and  agrees  that  all  deeds  that  shall  be  given 
for  lots  fronting  on  Euclid  avenue  (except  the  south  two 
hundred  feet  thereof)  in  said  subdivision  shall  contain  pro- 
visions as  to  building  restrictions  and  the  use  of  said  prem- 
ises, substantially  similar  to  those  contained  herein."  This 
is  now  the  property  of  complainant  Walter.  At  a  period 
of  about  two  years  later  the  trustee  built  fourteen  houses 
fronting  on  Bennett  avenue  and  began  selling  them  and 
vacant  lots  fronting  on  the  same  avenue.  Still  later  about 
two  years  the  trustee  built  nineteen  houses  fronting  Con- 
stance avenue  and  began  selling  them  and  vacant  lots  front- 
ing said  avenue.  At  the  time  of  filing  the  original  bill, 
April  5,  191 5,  eighty-seven  houses  had  been  built  in  the 
subdivision  on  lots  fronting  Euclid,  Bennett  and  Constance 
avenues.  No  lots  had  been  sold  in  the  subdivision  front- 
ing Jeffery  avenue  until  the  sale  to  defendant,  Collins,  on 
November  24,  1914,  of  lot  7  and  the  north  twenty  feet  of 
lot  8,  block  9,  and  no  houses  had  been  built  on  the  lots  of 
the  subdivision  fronting  Jeflfery  avenue.  All  of  the  deeds 
to  purchasers  of  lots  fronting  Euclid,  Bennett  and  Con- 
stance avenues  contained  substantially  the  same  conditions 
contained  in  the  deed  to  Mrs.  Pattillo,  except  that  the  deeds 
to  lots  fronting  Constance  avenue  excepted  from  the  build- 
ing line  restriction,  in  addition  to  the  south  two  hundred 
feet,  also  the  north  one  hundred  feet  on  said  avenue.  The 
deed  to  defendant,  Collins,  contained  the  following  provi- 
sions: "It  is  understood  and  agreed  as  a  part  of  the 
consideration  above  expressed,  that  no  building  shall  be  con- 
structed or  placed  on  the  east  thirty  (30)  feet  of  said  prem- 
ises, provided,  however,  that  porches,  sun  porches  and  steps 
may  extend  to  a  point  twenty  (20)  feet  west  of  the  east 
line  of  said  premises.  And  in  consideration  of  the  accept- 
ance of  this  instrument  it  is  agreed  that  the  grantor  herein 
shall  not  convey  any  of  lots  one  (i)  to  twelve  (12),  inclu- 
sive, in  block  nine  (9),  or  any  part  or  parts  thereof,  in  the 
subdivision  aforesaid,  without  inserting  in  the  conveyance 
872  -  15 
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thereof  a  building  line  restriction  similar  to  the  one  herein 
inserted."  On  March  6,  191 5,  defendant,  Collins,  began  ex- 
cavating for  a  three-story  flat  or  apartment  building  on  his 
lots,  and  on  March  15  began  the  erection  of  the  building. 
He  had  constructed  it  up  to  the  third  floor  joists  at  the 
time  the  bill  was  filed,  April  5,  191 5.  The  wall  of  the  main 
building  did  not  extend  beyond  a  line  thirty  feet  back  from 
the  east  lot  line,  but  in  connection  with  the  building  and  as 
a  part  of  the  front  Collins  was  constructing  two  sun  porches 
which  extended  east  from  the  main  building  eight  and  one- 
half  feet,  leaving  twenty-one  and  one-half  feet  between  the 
east  line  of  the  sun  porches  and  the  street  line. 

The  complainants  in  the  bill  are  Bertha  C.  Loomis, 
Blanche  E.  Gillies,  Charles  E.  Walker,  Mary  A.  Walker, 
Charles  Gross,  Mary  R.  Bohnen,  Joseph  R.  Bohnen,  Clare 
L.  Frame,  Elizabeth  R.  Armstrong,  Carrie  M.  Weil,  Luther 
M.  Walter,  John  S.  Baxter  and  Agnes  B.  Baxter,  and  are 
the  owners  of  dwelling  houses  facing  Euclid  avenue  on  the 
east  and  west  sides  thereof.  The  bill  alleges  said  avenue  is 
a  fine  residence  avenue  and  that  there  are  no  flat  or  apart- 
ment buildings  thereon  but  that  it  is  improved  with  dwell- 
ing houses  only;  that  a  map  or  plat  of  the  subdivision, 
called  Jackson  Park  Highlands,  was  filed  in  the  recorder's 
office  August  3,  1905,  and  shows  a  building  line  on  Jeffery 
avenue  thirty  feet  back  from  the  street  line,  which  is  a  re- 
striction upon  the  owners  and  their  grantees  erecting  any- 
building  upon  the  east  thirty  feet  of  all  the  lots  fronting 
Jeflfery  avenue;  that  Jackson  Park  Highlands  included  all 
the  lots  and  land  extending  from  (Sixty-seventh  street  on 
the  north  to  Seventy-first  street  on  the  south  and  from  Cre- 
gier  avenue  on  the  west  to  Jeflfery  avenue  on  the  east.  The 
bill  alleges  there  are  no  completed  buildings  fronting  Jef- 
fery avenue  and  that  there  is  no  flat  or  apartment  building 
in  the  subdivision,  and  that  purchasers  of  lots  in  said  sub- 
division since  August  3,  1905,  have  relied  upon  the  plat 
showing  building  line  restrictions ;   that  complainants  were 
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informed  by  agents  of  the  owners  of  premises  purchased  by 
them  that  the  subdivision  was  restricted  to  high-grade  resi- 
dences and  that  no  flat  or  apartment  buildings  would  be 
built  therein.  The  bill  then  alleges  that  defendant,  Collins, 
is  erecting  a  six-flat  building,  three  stories  high,  sixty  feet 
wide  and  about  ninety  feet  deep,  fronting  Jeffery  avenue, 
and  is  extending  the  building  ten  feet  east  of  the  building 
line  on  the  lot  shown  by  said  plat;  that  said  building  line 
restriction  in  said  subdivision  has  not  been  generally  vio- 
lated, and  that  the  acts  of  Collins  complained  of  will  result 
in  great  and  irreparable  injury  to  complainants'  premises 
and  to  all  the  owners  of  lots  in  said  subdivision ;  that  they 
-will  be  deprived  of  light,  air  and  vision,  in  violation  of  their 
rights  under  said  plat  and  the  representations  made  com- 
plainants in  the  purchase  of  their  respective  premises,  unless 
the  said  Collins  be  restrained  by  injunction  from  proceed- 
ing with  the  erection  of  said  flat-building,  or  any  part  of  it, 
within  the  restricted  area.  The  bill  prays  that  Collins  be 
restrained  from  encroaching  upon  the  building  line  estab- 
lished by  the  plat  and  that  he  be  required  to  remove  the 
obstructions  from  the  building  line.  By  an  amendment  to 
the  amended  bill  it  was  alleged  that  the  parties  composing 
the  syndicate  who  platted  the  subdivision,  (naming  them,) 
adopted  a  general  plan  and  scheme  for  its  improvement, 
which  scheme  provided,  among  other  things,  that  no  flat  or 
apartment  buildings  should  be  constructed  in  said  subdivi- 
sion but  that  it  be  restricted  exclusively  to  dwelling  houses 
such  as  are  usually  occupied  by  one  family,  and  that  each 
lot  should  have  a  building  line  across  the  front  thirty  feet 
back  from  the  street  line;  that  the  owners  of  the  sub- 
division appointed  Frank  I.  Bennett,  George  Bennett  and 
George  C.  Bour,  who  were  members  of  the  syndicate,  agents 
to  sell  lots  in  said  subdivision ;  that  said  agents  advertised 
the  sale  of  lots  extensively  and  represented  to  prospective 
purchasers  that  the  subdivision  was  restricted  to  residences 
and  dwelling  houses  and  that  flats  and  apartment  buildings 
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could  not  be  erected  in  said  subdivision,  and  that  complain- 
ants relied  upon  such  representations  in  purchasing  lots. 

The  answer  is  very  voluminous  and  in  separate  para- 
graphs describes  the  improvements  on  the  lots  facing  Eu- 
clid and  Bennett  avenues  and  the  location  of  the  buildings 
with  reference  to  the  building  line.  It  denies  the  buildings 
were  constructed  with  reference  to  said  building  line,  and 
avers  that  out  of  thirty  houses  fronting  Euclid  avenue  built 
by  the  trustee  prior  to  the  sale  of  any  lots  in  the  subdivi- 
sion, twenty  of  them  were  not  constructed  with  regard  to 
the  building  line,  and  that  most  of  the  houses  fronting  upon 
Euclid  avenue  built  by  persons  other  than  the  trustee  were 
constructed  without  regard  to  said  building  line.  The  an- 
swer sets  out  in  hsc  verba  the  deed  from  the  trustee  to  de- 
fendant, Collins,  containing  the  condition  that  no  building 
should  be  constructed  on  the  east  thirty  feet  of  the  premises, 
"provided,  however,  that  porches,  sun  porches  and  steps 
may  extend  to  a  point  twenty  (20)  feet  west  of  the  east 
line  of  said  premises.'*  The  deed  contained  a  covenant  that 
the  grantor  would  not  convey  any  lot  or  parts  of  lots  front- 
ing Jeffery  avenue,  in  block  9,  without  inserting  in  the  con- 
veyance a  building  restriction  similar  to  that  in  the  deed 
to  Collins.  The  answer  denies  the  building  line  has  been 
observed  in  erecting  houses  fronting  on  Euclid  avenue,  and 
alleges  that  it  has  been  disregarded  in  such  manner  as  to 
show  an  intention  to  abandon  it,  and  denies  that  complain- 
ants are  entitled  to  the  relief  prayed  or  any  part  thereof. 

The  cause  was  tried  before  the  chancellor,  and  the  de- 
cree finds  when  Collins  purchased  his  property  it  was  repH 
resented  to  him  by  the  owners  that  no  conveyance  had  been 
made  of  any  lot  fronting  JeflFery  avenue;  that  the  only  re- 
strictions against  the  use  of  the  property  conveyed  to  Col- 
lins were  those  contained  in  the  deed ;  that  Collins  believed 
these  representations  and  acted  upon  them  in  purchasing 
the  lot  and  constructing  the  building  thereon,  but  that  be- 
fore he  purchased  his  lot  a  plat  made  by  the  owners  had 
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been  recorded  showing  building  lines  thirty  feet  from  the 
street  lines  of  said  lots,  and  that  this  was  constructive  no- 
tice to  Collins  of  the  existence  of  the  building  line  and  the 
easement  thereby  created.  The  decree  finds  building  the 
sun  porches  according  to  the  plan  and  design  upon  which 
they  were  being  constructed  was  a  violation  of  the  build- 
ing line  restriction;  that  Collins  had  the  right  to  build 
and  maintain  sun  porches  extending  over  the  building  line 
shown  by  the  plat  but  not  of  the  type  he  was  construct- 
ing, and  the  decree  particularly  described  the  character  of 
pK)rches  he  could  construct.  The  decree  found  it  was  not 
true,  as  alleged  in  the  amended  bill,  that  the  building  line 
restriction  shown  on  the  plat  had  not  been  violated  on  Eu- 
clid avenue  or  in  said  subdivision,  nor  was  it  true,  as  al- 
leged, that  all  the  porches  built  to  houses  in  said  subdivision 
were  open  porches  and  did  not  obstruct  light,  air  or  view 
from  other  property;  that  eighty-seven  houses  had  been 
built  in  said  subdivision  upon  divers  lots,  and  with  the  ex- 
ception of  three  of  them  have  covered  porches  extending 
over  the  building  line  from  two  to  twelve  feet ;  that  fifteen 
of  said  porches  are  enclosed  with  sash  and  glass,  that  all  of 
them  are  screened  in  during  warm  weather,  and  that  six 
of  said  houses  have  bay  windows  extending  over  said  line 
a  distance  varying  from  one  foot  nine  inches  to  three  feet 
nine  inches.  The  decree  further  finds  that  no  great  and 
irreparable  injury  will  accrue  to  complainants  by  reason 
of  Collins  erecting  an  apartment  building  with  sun  porches 
projecting  eight  and  one-half  feet  over  the  building  line, 
and  that  the  damage  will  not  be  serious.  The  injunction 
awarded  did  not  restrain  defendant,  Collins,  from  proceed- 
ing to  complete  the  apartment  building  if  he  would  remove 
the  sun  porches  or  alter  them  in  compliance  with  the  decree. 
There  are  two  methods  of  creating  restrictions  upon  the 
use  of  property  by  a  purchaser.  One  is  by  express  cove- 
nants contained  in  the  deed,  and  the  other  is  by  a  recorded 
plat  of  a  subdivision  upon  which  is  noted  a  building  line  and 
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a  purchaser  buys  lots  with  reference  to  the  plat.  In  this 
case  there  is  no  question  of  the  violation  of  restrictive  cove- 
nants in  the  deed  to  defendant,  Collins.  The  grounds  upon 
which  complainants  base  their  right  to  relief  are,  that  the 
building  lines  shown  by  the  plat  upon  all  the  lots  fronting 
all  the  north  and  south  avenues  in  Jackson  Park  Highlands 
subdivision  were  for  the  benefit  of  all  the  lots  in  said  sub- 
division and  gave  the  purchaser  of  a  lot  fronting  one  street 
a  right  to  enforce  the  building  line  restriction  upon  all  the 
lots  in  the  subdivision.  The  two  objects  of  a  building  line 
restriction  are  to  secure  unobstructed  light,  air  and  vision 
for  the  lots  for  whose  benefit  the  restriction  is  created,  and 
to  SQCure  uniformity  in  the  location  of  buildings  with  re- 
spect to  the  street  line  for  the  accomplishment  of  that  ob- 
ject. {OVallagher  v.  Lockhart,  263  111.  489.)  Where  the 
plat  of  a  subdivision  of  land  into  blocks,  lots  and  streets 
shows  a  building  line,  a  purchaser  of  a  lot  according  to  the 
plat  and  without  restrictions  in  the  deed  takes  it  burdened 
with  the  easement  in  favor  of  other  lots  for  whose  bene- 
fit the  building  line  was  established  or  created.  The  ques- 
tions here  for  determination  are:  (i)  Did  the  building 
line  shown  upon  the  plat  create  an  easement  in  the  front 
thirty  feet  of  the  lots  facing  JeflFery  avenue  in  favor  of 
owners  of  property  facing  Euclid  and  Bennett  avenues? 
And  (2)  if  such  easement  was  created,  are  complainants, 
owners  of  property  fronting  on  said  Euclid  and  Bennett 
avenues,  now  in  a  position  to  enforce  the  same? 

As  will  be  remembered,  the  plat  of  this  subdivision  on 
record  showed  by  a  dotted  line  a  thirty-foot  building  line 
on  the  lots  fronting  the  five  north  and  south  avenues.  The 
deed  conveying  the  first  lot  sold  in  this  subdivision  to  Mrs. 
Pattillo,  which  faced  Euclid  avenue  and  the  terms  of  which 
are  before  set  out,  contained  several  covenants,  some  on 
the  part  of  the  grantor  and  some  on  the  part  of  grantee. 
One  of  grantee's  covenants  was  that  no  building  should  be 
erected  on  the  front  thirty  feet  of  the  lot  purchased  by  her. 
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One  of  grantor's  covenants  was  that  deeds  for  lots  facing 
Euclid  avenue,  in  said  subdivision,  "shall  contain  provisions 
as  to  building  restrictions  and  the  use  of  said  premises,  sub- 
stantially similar  to  those  contained  herein."  It  will  be  seen 
the  covenants  in  this  deed  with  reference  to  building  restric- 
tions are  limited  to  lots  fronting  on  Euclid  avenue.  Sub- 
sequent deeds  to  lots  fronting  said  avenue  are  similar  to 
and  contain  like  restrictions  to  those  in  the  Pattillo  deed. 
After  the  plat  of  this  subdivision  was  filed  there  can  be  no 
question  but  that  the  plattors,  before  the  sale  of  any  of 
the  lots,  could  have  changed  the  building  line  restrictions 
shown.  True,  the  designation  of  a  building  line  upon  a 
plat  creates  an  easement  for  the  benefit  of  property  front- 
ing upon  the  street,  (Simpson  v.  Mikkelsen,  196  111.  575,) 
but,  like  a  street  dedicated  to  the  public  by  statutory  dedi- 
cation, the  same  may  be  revoked  before  acceptance  by  the 
public  or  before  property  has  been  conveyed  with  reference 
thereto,  or,  as  held  in  Eckhart  v.  Irons,  128  111.  568,  where 
a  grantor  in  his  deed  modifies  or  limits  the  scope  or  dura- 
tion of  the  building  line  restriction  as  shown  by  the  plat, 
then  the  modification  in  the  deed  governs.  Here,  while 
the  plat  of  the  subdivision  showed  the  thirty-foot  building 
line  restriction  on  all  the  north  and  south  avenues,  the  cove- 
nants with  reference  to  the  restriction  in  the  deeds  to  prop- 
erty on  the  several  avenues  were  limited  to  the  property  on 
the  same  avenue  where  the  lot  conveyed  was  located.  In 
other  words,  the  covenant  in  the  deeds  to  lots  sold  on  Euclid 
avenue  was  only  that  other  lots  sold  on  the  same  avenue, — 
not  in  the  entire  subdivision, — should  contain  similar  cove- 
nants. These  deeds  were  contracts  between  the  parties, 
having  effect  not  only  to  pass  title  but  to  establish  other 
relations  and  conditions.  One  of  these  conditions  was  with 
reference  to  a  building  line  on  the  lots  conveyed  and  other 
lots  on  the  same  avenue.  The  plat  on  record,  which  indi- 
cated a  building  line  on  each  avenue,  was  seemingly  aban- 
doned, or  at  least  not  relied  upon,  for  the  location  of  build- 
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ing  lines  was  made  the  subject  of  contract  and  embraced  in 
the  deeds. 

It  is  fundamental  that  the  parties  seeking  to  enforce 
such  an  easement  must  have  some  right  and  interest  in  its 
observance  by  those  against  whom  they  seek  to  enforce  it. 
It  must  have  been  created  for  their  benefit,  individually  or 
in  connection  with  others.  The  right  or  interest  that  will 
enable  the  party  to  enforce  the  easement  must  be  clear.  Re- 
strictions upon  the  use  of  property  are  not  favored  in  law, 
and  where  the  right  to  enforce  them  is  doubtful  the  doubt 
will  be  resolved  against  the  restrictions.  (Curtis  v.  Rubin j 
244  111.  88 ;  Bckhart  v.  Irons,  supra;  Hutchinson  v.  Ulrich, 
145  111.  336.)  In  the  first  place,  it  does  not  seem  reason- 
able that  the  platting  of  a  building  line  on  lots  fronting 
Jeffery  avenue  was  intended  for  the  benefit  of  all  the  lots 
fronting  the  other  avenues  in  the  subdivision.  The  disre- 
gard of  the  building  line  on  Jeffery  avenue  would  not  af- 
fect the  light,  air  or  vision  of  lots  fronting  other  avenues, 
nor  their  uniformity  with  reference  to  the  location  of  build- 
ings on  such  other  avenues.  At  all  events,  it  is  not  clear 
that  it  was  intended  the  building  line  restrictions  on  lots 
fronting  one  avenue  were  intended  for  the  benefit  of  all 
the  lots  fronting  other  avenues,  and  in  such  case  the  doubt 
must  be  resolved  against  the  restrictions.  We  are  further 
of  opinion  that  complainants  cannot  rely  upon  the  plat  as  a 
basis  of  their  right  to  enforce  the  observance  of  the  build- 
ing line  on  lots  fronting  avenues  other  than  the  one  upon 
which  their  lots  front.  It  does  not  appear  that  such  was 
in  their  contemplation  when  they  purchased  property,  for 
the  building  line  shown  on  the  plat  is  not  referred  to,  but 
their  deeds  create  building  line  restrictions  limited  to  the 
lots  fronting  the  same  avenue  and  contain  covenants  that  all 
other  deeds  made  to  lots  fronting  the  same  avenue  should 
contain  similar  restrictions.  This  appears  to  us  to  recog- 
nize that  the  building  line  on  lots  fronting  other  avenues 
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was  not  intended  for  the  benefit  of  the  lots  fronting  Eu- 
clid and  Bennett  avenues. 

It  is  insisted  by  complainants  that  the  owners  of  the 
subdivision  and  their  agents  verbally  and  by  printed  adver- 
tisements represented  they  had  adopted  a  general  plan  or 
scheme  for  the  improvement  of  the  property  or  subdivision, 
including  building  line  restrictions  on  all  lots  in  the  sub- 
division, for  the  common  benefit  of  all  purchasers,  and  on 
this  ground  complainants  are  authorized  to  enforce  the  re- 
strictions on  every  lot  in  the  subdivision.  The  situation 
here  presented  is  not  analogous  to  that  considered  in  May- 
wood  Co.  V.  Village  of  Mayzvood,  ii8  111.  6i,  relied  on  by 
complainants.  In  that  case  the  owner,  the  Maywood  Com- 
pany, platted  the  village  of  Maywood  into  blocks,  lots  and 
streets,  reserving  a  sixteen-acre  tract  in  the  village,  desig- 
nated as  Maywood  Park.  The  park  was  made  a  feature  of 
extensive  advertising  by  the  company  for  the  sale  of  lots, 
and  the  abstracts  of  title  furnished  purchasers  contained 
copies  of  the  plat  showing  the  property  designated  May- 
wood  Park.  More  than  four  hundred  persons  were  induced 
to  buy  lots  and  locate  in  the  village,  and  for  over  ten  years 
the  park  was  used  by  the  residents  for  public  purposes.  It 
was  held  the  intention  of  the  Maywood  Company  to  dedi- 
cate the  tract  for  a  public  park  was  clear  and  that  it  was 
now  estopped  from  revoking  the  dedication.  The  plat  here 
showed  no  plan  of  improvement  other  than  the  building 
lines,  and  Collins  testified  he  knew  nothing  about  the  ad- 
vertisement by  the  owners;  that  he  bought  his  property 
through  the  Bennetts  for  the  purpose  of  erecting  a  flat  or 
apartment  building  thereon ;  that  he  so  informed  them  and 
was  told  he  could  do  so ;  that  he  told  the  Bennetts  he  would 
have  to  build  sun  porches,  and  could  not  get  the  building, 
.together  with  the  sun  porches,  all  back  of  the  building  line. 
The  deed  gave  him  permission  to  extend  sun  porches  and 
steps  ten  feet  beyond  the  building  line.  While  the  owners 
were  made  parties  defendant  to  the  bill,  Collins  is  the  only 
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one  affected  by  the  relief  asked  and  the  bill  was  dismissed 
as  to  the  other  defendants  by  the  chancellor.  We  thmk  the 
Mayzvood  case  and  Smith  v.  Heath,  102  111.  130,  have  no 
application  to  this  case. 

Complainants  and  others  who  have  bought  lots  in  the 
subdivision  and  built  houses  on  other  avenues  than  Jeflfery 
have  not  themselves  strictly  observed  the  building  line  as 
shown  on  the  plat.  Of  eighty-seven  houses  built  in  the 
subdivision  all  but  three  have  covered  porches  extending 
over  the  building  line  from  two  to  twelve  feet.  Fifteen  of 
these  porches  ?tre  enclosed  with  sash  and  glass  and  all  of 
them  are  screened  in  during  warm  weather.  Six  houses 
have  bay  windows  extending  over  the  line  from  one  foot 
nine  inches  to  three  feet  nine  inches.  Some  of  the  porches 
are  two  stories  high,  and  in  the  construction  of  a  number 
of  porches  massive  columns  or  clusters  of  columns  were 
used  for  their  support,  some  of  the  columns  being  of  wood 
and  some  of  brick  or  stone  and  range  in  diameter  to  as 
much  as  twenty  or  thirty  inches.  Parts  of  the  sides  and 
fronts  of  a  number  of  the  porches  are  enclosed  with  brick, 
cement,  or  solid,  opaque  building  material.  The  decree 
finds  that  complainants  have  not  strictly  regarded  the  build- 
ing line,  and  recognizes  that  they  cannot  complain  of  its 
disregard  by  Collins  to  as  great  an  extent  as  they  have  dis- 
regarded it  but  that  they  may  insist  he  shall  not  do  so  to 
a  greater  degree  than  they  have.  The  decree  permits  the 
porches  to  extend  over  the  line  the  distance  planned  by  Col- 
lins,— eight  feet  six  inches, — ^by  changing  the  plan  so  as  to 
use  fewer  brick  in  their  construction  and  make  them  more 
like  complainants'  porches,  and  unless  he  conforms  to  the 
plan  specified  in  the  decree  he  is  ordered  to  remove  the 
porches  entirely.  The  difference  in  Collins'  structure  ex- 
tending over  the  building  line  in  the  obstruction  of  light, 
air  and  vision  from  other  lots  facing  the  same  avenue,  and 
complainants'  structures  extending  over  the  building  line  on 
Euclid  and  Bennett  avenues,  is  in  degree,  only,  if  there  is 
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any  difference.  If  it  was  originally  intended  that  the  build- 
ing line  platted  on  the  lots  fronting  one  street  was  for  the 
benefit  of  all  the  lots  in  the  subdivision  facing  other  streets, 
complainants'  disregard  of  the  line  on  their  lots  either  de- 
prives them  of  the  right  to  insist  upon  its  observance  on 
lots  fronting  other  streets  or  renders  their  right  to  enforce 
the  restriction  so  doubtful  that  equity  will  not  lend  its  aid. 
{Kneip  v.  Schroeder,  255  111.  621 ;  Curtis  v.  Rubin,  supra,) 
We  are  not  to  be  understood  as  holding  that  a  partial 
abandonment  or  disregard  of  a  building  line  restriction  by 
owners  of  a  part  of  the  lots  for  whose  benefit  the  restriction 
was  created  will  necessarily  operate  as  an  abandonment  al- 
together where  a  material  and  beneficial  part  remains.  See 
Ewertsen  v.  Gerstenberg,  186  111.  344. 

While  a  complainant  may  enforce  an  express  covenant 
without  proof  of  damages,  {Hartman  v.  Wells',  257  111. 
167;  VanSant  v.  Rose,  260  id.  401 ;)  in  the  enforcement 
of  an  easement  of  the  character  here  involved  a  court  of 
equity  will  give  some  consideration  to  the  inconvenience 
and  damage  that  will  result  to  the  defendant  as  well  as  the 
benefits  that  will  accrue  to  the  complainant.  {Lloyd  v.  Cat- 
lift  Coal  Co,  210  111.  460;  I  High  on  Injunctions,  sec.  2.) 
Complainants'  proof  showed  the  cost  of  construction  of  the 
sun  porches  to  their  present  stage,  plus  the  cost  of  their  re- 
moval and  restoring  the  front  wall  without  front  porches, 
would  be  in  the  neighborhood  of  $2000.  Defendant  tes- 
tified the  cost  of  the  building  as  planned  would  be  about 
$34,000 ;  that  he  had  already  expended  in  construction  and 
material  on  the  ground  in  excess  of  $11,000.  He  further 
testified  that  without  the  sun  porches  the  rental  value  of 
each  flat  would  be  reduced  from  $12  to  $15  per  month,  and 
that  the  removal  of  the  sun  porches  would  reduce  the  value 
of  the  building  about  $9000.  No  attempt  was  made  by  the 
complainants  to  prove  any  damages  would  result  to  their 
property  from  the  construction  of  the  sun  porches  on  an- 
other street  which  affected  neither  the  complainants'  light, 


Digitized  by 


Google 


236  LboMis  V.  Collins.  [27J  DL 

air  nor  view.  Those  considerations  would  not  justify  a  re- 
fusal to  grant  the  relief  if  the  right  to  it  were  clear  and 
undoubted,  but  where  the  right,  as  here,  is  at  least  doubtful, 
they  afford  strong  grounds  for  denying  a  remedy  which 
produces  such  consequences  to  the  defendant  with  little  or 
no  corresponding  benefit  to  the  complainants. 

Complainants  have  assigned  cross-errors  on  the  ruling 
of  the  court  in  refusing  their  motion,  during  the  trial,  to 
dismiss  the  bill  as  to  all  the  defendants  except  Collins,  at 
their  costs,  for  want  of  equity.  The  decree  dismisses  the 
bill  as  to  all  the  defendants  except  Collins  on  the  ground 
they  were  not  necessary  parties,  and  while  that  might  well 
have  been  done  on  motion  of  complainants  before  decree 
entered,  no  prejudice  resulted  to  complainants  from  its  de- 
nial at  the  time  it  was  made.  They  were  not  proper  par- 
ties defendant. 

Cross-error  is  also  assigned  by  complainants  on  the  rul- 
ing of  the  court  in  denying  leave  to  complainants  Agnes  B. 
and  John  S.  Baxter  to  file  an  amendment  to  the  amended 
bill.  The  amendment  is  not  preserved.  Its  allowance  was 
within  the  sound  discretion  of  the  court,  and  while  the 
amendment  is  not  before  us,  it  is  apparent,  we  think,  un- 
der the  pleadings,  all  the  complainants  had  the  benefit  of 
every  fact  and  circumstance  that  they  were  entitled  to  have 
considered  by  the  chancellor. 

Another  cross-error  assigned  questions  the  rulings  of 
the  court  in  the  admission  and  rejection  of  testimony.  We 
think  this  without  substantial  merit. 

A  consideration  of  the  whole  case  leads  us  to  the  con- 
clusion that  the  amended  bill  should  have  been  dismissed  as 
to  all  the  defendants  for  want  of  equity.  The  decree  of  the 
circuit  court  will  therefore  be  reversed  and  the  cause  re- 
manded, with  directions  to  dismiss  the  amended  bill. 

Reversed  and  remanded,  with  directions. 
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Joseph  A.  Kelly,  Admr.,  Appellee,  vs.  Joseph  M.  Bapst 
et  al.  Appellants. 

Opinion  filed  February  i6,  ipi6 — Rehearing  denied  April  6,  ipi6, 

1.  Deeds — whether  deed  was  delivered  is  a  mixed  question  of 
lazv  and  fact.  What  amounts  to  delivery  of  a  deed  depends  upon 
the  facts  and  circumstances  of  each  particular  case  and  is  a  mixed 
question  of  law  and  fact. 

2.  Same — question  of  delivery  of  deed  is  largely  one  of  inten- 
tion. The  question  of  delivery  of  a  deed  is  largely  one  of  intention 
as  evidenced  by  the  surrounding  circumstances  and  is  not  conclu- 
sively determined  by  the  manual  possession  of  the  instrument. 

3.  Same — when  delivery  to  third  party  will  pass  title  at  grant- 
or^s  death.  The  delivery  by  the  grantor  to  a  third  party  of  a  war- 
ranty deed  with  directions  to  send  it  to  the  grantee  at  his  death, 
which  directions  are  carried  out,  is  sufficient  to  pass  title  to  the 
grantee,  even  though  the  grantor,  during  his  lifetime,  continued  in 
occupation  of  the  premises  with  the  grantee,  paid  the  taxes,  re- 
newed a  mortgage,  insured  the  premises  and  collected  the  insur- 
ance on  a  barn  on  the  premises,  where  the  evidence  clearly  shows 
his  intention  to  give  the  property  to  the  grantee. 

Appeal  from  the  Probate  Court  of  Will  county;  the 
Hon.  J.  B.  FiTHiAN,  Judge,  presiding. 

Kelly  &  Orr,  and  Paul  E.  Prutsman,  for  appellants. 

Fred  Moriarty,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

Appellee,  Joseph  A.  Kelly,  administrator  of  the  estate 
of  Thomas  J.  Kelly,  deceased,  filed  his  petition  in  the  pro- 
bate court  of  Will  county  for  the  sale  of  sub-lot  5  of  As- 
sessor's subdivision  of  lots  i  and  2,  block  26,  Old  Town, 
in  the  city  of  Joliet,  and  other  parcels  of  real  estate,  to 
pay  debts  of  said  deceased.  In  the  petition  he  asked  to 
have  canceled  and  set  aside  as  a  cloud  upon  the  title  of 
said  sub-lot  5  a  warranty  deed  dated  February  7,  1912,  and 
recorded  October  13,  1914,  in  the  recorder's  office  of  Will 
county,  from  said  Thomas  J.  Kelly  to  Catherine  Bapst  and 
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Joseph  M.  Bapst,  her  husband,  as  equal  owners,  on  the 
ground  that  the  deed  was  never  delivered  by  the  grantor 
to  the  grantees  or  to  any  person  for  them,  and  that  he 
never  parted  with  the  dominion  or  control  of  said  instru- 
ment from  the  time  it  was  made  to  the  time  of  his  death, 
and  that  he  remained  in  possession  of  the  property  con- 
veyed and  exercised  acts  of  ownership  over  the  same  until 
the  time  of  his  death.  Joseph  M.  Bapst,  husband  of  the 
Catherine  Bapst  named  in  the  deed,  was  made  a  defendant, 
together  with  the  surviving  brothers  and  sisters  of  Cath- 
erine Bapst,  she  having  died  prior  to  the  grantor,  leaving 
no  children  or  descendants  of  children  and  leaving  said 
brothers  and  sisters  and  her  husband  as  her  only  heirs-at- 
law.  The  defendants  answered  the  petition,  setting  up  that 
the  deed  in  question  was  duly  executed  and  acknowledged 
and  delivered  by  the  grantor,  Thomas  J.  Kelly,  in  his  life- 
time, to  the  grantees  named  in  the  deed,  by  delivery  in  es- 
crow to  Catherine  Kelly,  who  resided  in  Chicago,  and  that 
the  grantor  thereby  parted  with  all  dominion  and  control 
of  said  instrument.  The  court  found  in  favor  of  the  peti- 
tioner, and  on  April  29,  191 5,  rendered  a  decree  finding 
that  the  deed  in  question  had  not  been  delivered,  and  de- 
creeing that  said  deed  should  be  set  aside  as  a  cloud  upon 
the  title  of  said  intestate  to  the  lands  described  in  said  deed, 
and  ordering  that  the  petitioner  file  an  additional  bond  as 
a  condition  to  selling  said  real  estate  and  other  real  estate 
of  the  deceased.  On  May  i,  191 5,  the  court  rendered  a 
decree  of  sale  for  the  property  described  in  the  deed  and 
the  other  real  estate  described  in  the  petition.  Joseph  M. 
Bapst  and  the  heirs-at-law  of  Catherine  Bapst  have  ap- 
pealed from  the  decree  of  sale,  and  the  main  question  pre- 
sented by  the  assignments  of  error  is  whether  there  was  a 
sufficient  delivery  of  the  deed  to  the  property  in  question. 
It  is  first  insisted  by  appellee  that  the  appeal  should  be 
dismissed,  as  the  first  decree  (that  of  April  29,  191 5,)  set- 
tled the  matters  in  controversy  between  the  parties,  and  the 
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decree  of  May  i  (being  the  decree  of  sale  of  real  estate 
to  pay  debts)  is  not  a  final  and  appealable  order.  No  rea- 
son appears  why  the  probate  court  rendered  more  than  one 
decree.  The  findings  and  order  as  to  the  rights  of  appel- 
lants in  the  property  involved  could  just  as  well  have  been 
included  in  the  decree  of  sale.  We  think  the  two  decrees 
should  be  considered  as  one  and  that  the  appeal  was  right- 
fully taken.. 

The  only  remaining  question  in  the  case  is  whether  or 
not  there  was  a  delivery  of  the  deed  by  the  deceased  suffi- 
cient to  pass  title.  There  must  be  a  delivery  of  a  deed  of 
conveyance  by  the  grantor  and  an  acceptance  thereof  by  the 
grantee  in  order  that  such  deed  pass  title,  but  what  amounts 
to  a  delivery  is  largely  a  question  of  intention,  as  evidenced 
by  all  the  surrounding  facts  and  circumstances.  The  man- 
ual transfer  of  a  deed  from  the  grantor  to  the  grantee 
named  therein  and  subsequent  possession  thereof  by  the 
grantee  may  not  in  all  cases  amount  to  a  delivery,  and,  on 
the  other  hand,  a  manual  transfer  of  possession  of  a  deed 
from  the  grantor  to  the  grantee  is  not  always  necessary  to 
constitute  a  delivery  in  law.  What  amounts  to  a  delivery 
depends  upon  the  facts  and  circumstances  of  each  particu- 
lar case,  and,  as  has  often  been  stated  by  the  courts,  is  a 
mixed  question  of  law  and  fact. 

The  circumstances  surrounding  the  execution  and  al- 
leged delivery  of  the  deed  in  the  case  at  bar  were  as  fol- 
lows :  The  grantor,  Thomas  J.  Kelly,  was  a  merchant,  who 
up  to  the  time  of  his  death,  and  for  many  years  prior  there- 
to, was  actively  engaged  in  the  dry  goods  business  and  con- 
ducted a  store  in  the  city  of  Joliet.  At  the  time  he  executed 
the  deed  in  question  he  was  a  widower  about  seventy-two 
years  of  age  and  childless.  He  was  well  educated,  had  been 
secretary  of  a  homestead  and  loan  association  and  after- 
wards one  of  its  liquidators,  and  was  accustomed  to  draw- 
ing deeds  and  releases.  He  owned  several  pieces  of  real 
estate,  including  the  store  wherein  his  business  was  con- 
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(luctd,  which  was  situated  on  tlxe  lot  in  controversy.  He 
lived  in  a  flat  over  the  store.  His  wife  died  in  1909.  Cath- 
erine Bapst,  one  of  the  grantees  in  the  deed,  had  worked 
for  the  deceased  in  his  store  and  had  also  worked  for  him 
and  his  wife  in  their  apartments  for  some  twenty  years,  and 
there  is  ample  evidence  in  the  record  that  he  had  a  great 
deal  of  affection  for  her  because  of  the  faithful  services 
she  had  rendered  and  for  the  care  and  kindn^s  she  had 
shown  him  in  his  declining  years  and  for  the  care  she  had 
bestowed  upon  his  wife,  who  was  an  invalid  much  of  the 
time.  Catherine  Bapst,  whose  maiden  name  was  Catherine 
O'Brien,  married  Joseph  M.  Bapst  in  October,  1908,  and 
went  to  Chicago  to  reside.  Shortly  thereafter  the  wife 
of  Kelly  became  sick  and  her  illne§s  finally  resulted  in  her 
death.  Some  time  before  her  death  Kelly  sent  for  Mrs. 
Bapst  and  her  husband  and  requested  them  to  return.  They 
did  so,  and  Mrs.  Bapst  cared  for  Mrs.  Kelly  until  she  died, 
and  thereafter  she  and  her  husband  continued  to  reside 
with  Kelly  in  the  apartments  over  the  store,  and  it  appears 
that  they  furnished  the  groceries  and  paid  for  the  living  ex- 
penses of  all  three.  In  January,  1912,  Kelly  made  a  jour- 
ney to  the  State  of  New  York  to  attend  the  funeral  of  a 
relative  and  stopped  over  on  the  way  in  the  city  of  Chi- 
cago and  there  met  two  of  his  sisters,  Bridget  Kelly  and 
Catherine  Kelly,  and  handed  the  latter  a  paper,  telling  her 
that  he  was  leaving  the  house  to  Kitty  and  Joe,  (referring 
to  Catherine  and  Joseph  M.  Bapst,)  and  for  her  to  take 
care  of  it.  She  asked  if  it  was  a  deed,  and  he  said,  "No, 
not  a  deed;  when  I  come  back,  if  I  come  back  safely,  I 
will  have  a  warranty  deed  made  out."  After  he  returned 
from  New  York  he  drew  with  his  own  hand,  and  executed, 
the  warranty  deed  in  question,  dated  February  7,  19 12,  and 
acknowledged  it  before  Ambrose  O'Conner,  a  notary  pub- 
lic, and  shortly  afterwards  he  took  this  deed  to  Chicago 
and  delivered  it  to  his  sister  Catherine,  and  said,  "This  is 
the  deed,"  and  told  her  to  keep  it  until  he  died  and  to  de- 
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stroy  the  other  paper.  She  asked  him  if  she  was  to  send 
it  down  if  he  died,  and  he  said  "y^s,"  or  nodded.  The 
deed  remained  in  her  possession  until  the  death  of  Kelly, 
which  occurred  October  12,  19 14,  whereupon,  on  learning 
of  his  death,  she  mailed  the  deed,  pursuant  to  the  directions 
given  her  by  Kelly,  the  grantor  therein,  to  Joseph  M.  Bapst 
by  special  delivery. 

The  foregoing  facts  appear  from  the  evidence  of  Cath- 
erine and  Bridget  Kelly.  The  latter  was  present  at  the 
time  the  deceased  left  with  Catherine  Kelly  the  paper  be- 
fore he  went  to  New  York,  and  was  also  present  when  the 
deed  in  question  was  handed  to  her  after  his  return.  Prior 
to  the  time  he  made  the  deed  in  question,  and  afterwards, 
Kelly,  in  conversation  with  friends  of  many  years'  standing 
who  were  in  the  habit  of  visiting  him,  stated  that  Kitty  (re- 
ferring to  Catherine  Bapst)  and  Joe  (referring  to  Joseph 
M.  Bapst)  had  been  kind  to  him, — as  good  as  if  they  had 
been  his  own  children, — and  that  no  daughter  could  have 
taken  better  care  of  him  than  Catherine  Bapst.  Several 
witnesses  testified  to  the  affection  and  esteem  in  which  Kelly 
held  Mr.  and  Mrs.  Bapst  and  of  his  intention  to  remember 
them.  After  he  executed  the  deed  he  told  Emma  Reardon 
that  he  was  going  to  leave  the  store  to  Kittie  and  Joe.  He 
also  told  May  Lewis  that  he  considered  that  Mrs.  Bapst  had 
been  more  than  a  daughter  to  him,  and  that  he  had  made  a 
deed  to  the  store  to  Kittie  and  her  husband  and  left  it  with 
his  sister,  to  be  delivered  to  them  after  his  death.  Cather- 
ine Bapst  died  in  September,  19 14.  On  the  other  hand,  it 
was  shown  the  grantor,  after  making  the  deed,  continued 
to  occupy  the  property  the  same  as  before;  that  he  paid 
the  taxes  up  to  the  time  of  his  death,  renewed  a  mortgage 
of  $2500,  insured  the  premises,  collected  $250  insurance 
from  a  bam  situated  thereon  that  had  burned,  and  exer- 
cised all  acts  of  ownership  until  he  died.  Similar  acts  as 
to  lands  have  been  held,  under  certain  circumstances,  to  be 
inconsistent  with  the  idea  of  an  intention  to  deliver  a  deed 
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to  such  lands,  but  they  are  not  necessarily  so  in  the  case 
at  bar.  It  is  not  claimed  by  appellants  that  the  gift  was 
made  of  the  property  and  a  deed  made  and  delivered  or 
accepted  with  the  intention  that  such  deed  would  presently 
take  effect,  but  that  the  deed  was  delivered  as  an  escrow. 
A  voluntary  conveyance  handed  by  the  grantor  to  the  no- 
tary who  acknowledged  it,  with  directions  to  keep  it  in  his 
possession  in  a  safe  place  and  as  soon  as  possible  after  the 
grantor's  death  to  place  it  upon  record  was  held  well  de- 
livered, where  the  notary  carried  out  the  instructions  after 
the  grantor's  death  and  turned  the  deed  over  to  the  grantee, 
who  accepted  it,  and  where  it  is  clear  the  grantor  reserved 
no  control  over  the  deed  after  handing  it  to  the  notary. 
(Thompson  v.  Calhoun,  216  111.  161.)  In  Crabtree  v.  Crab- 
tree,  159  111.  342,  it  was  held  that  delivery  of  a  deed  will 
be  presumed  from  slight  circumstances  where  there  is  proof 
of  an  intention  on  the  part  of  the  grantor  to  convey  to  the 
grantees.  In  that  case  it  was  also  held  that  there  was  a 
good  delivery  of  a  deed  where  the  grantor  executed  a  deed 
to  land  and  placed  it  in  the  hands  of  a  third  person  with 
directions  to  deliver  it  to  the  grantees  at  his  death,  where 
the  grantor  had  often  expressed  his  obligations  to  the*  gran- 
tees and  his  intention  to  convey  to  them  the  land  described 
in  the  deed.  Delivery  by  a  father  to  his  son  of  deeds  to 
other  children,  to  be  delivered  to  them  at  the  father's  death, 
is  a  sufficient  delivery  to  pass  the  title,  where  the  father 
retains  no  control  over  them  and  the  son  delivers  them  to 
the  grantees  at  the  father's  death.  {Baker  v.  Baker,  159 
111.  394.)  The  delivery  of  a  deed  for  land  to  a  third  party, 
to  be  retained  until  the  death  of  the  grantor  and  then  to  be 
delivered  to  the  grantee,  is  not  an  absolute  delivery  and  will 
not  operate  to  vest  an  immediate  estate  in  the  land,  but  it 
will  be  good  to  pass  the  title  at  the  grantor's  death  to  the 
grantee  or  his  heirs.    Stone  v.  Duvall,  yy  111.  475. 

Under  the  facts  and  circumstances  of  this  case  appear- 
ing from  the  evidence  there  can  be  no  question  that  the 
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grantor  desired  to  make  a  gift  of  the  property  in  question 
to  Catherine  Bapst  and  Joseph  M.  Bapst,  her  husband,  and 
executed  the  deed  in  question  to  carry  out  that  intention. 
Mrs.  Bapst  had  worked  for  him  many  years  and  had  ren- 
dered valuable  services  to  him  and  his  invalid  wife  in  their 
declining  years,  and  after  her  marriage  she  and  her  hus- 
band lived  with  the  grantor  at  his  request  and  continued  to 
care  for  him  and  he  considered  them  as  foster  children. 
He  often  expressed  an  intention  to  do  something  for  them. 
He  was  a  man  of  affairs,  knew  what  a  deed  meant,  and  it 
is  inconceivable  that  he  would  have  drawn  the  deed  in  ques- 
tion and  executed  it  and  acknowledged  it  without  intending 
thereby  to  invest  the  grantees  named  in  the  deed  with  the 
title  to  the  property  described  therein.  He  apparently  did 
not  intend  to  make  an  immediate  gift  of  the  property  to 
the  grantees  named  in  the  deed  but  did  place  the  deed  in 
escrow,  to  be  delivered  at  his  death,  and  the  deed  was  de- 
livered according  to  his  directions.  The  testimony  of  Cath- 
erine Kelly  was  not  as  complete  as  that  of  Bridget  Kelly, 
owing,  perhaps,  to  the  fact  that  she  was  old  and  in  poor 
health  and  forgetful.  She  died  shortly  after  her  deposition 
was  taken.  If  the  grantor  intended,  as  he  evidently  did,  to 
possess  and  enjoy  the  property  until  he  died,  the  fact  that 
he  remained  in  possession  and  paid  the  taxes  and  exercised 
the  other  acts  of  ownership  mentioned  is  not  as  controlling 
as  it  would  be  if  an  immediate  delivery  were  necessary  to 
make  the  deed  in  question  valid.  Catherine  Bapst  died  one 
month  before  the  grantor,  and  it  would  seem  that  if  the 
grantor  had  ever  entertained  any  desire  or  intention  to  re- 
call the  deed,  or  thought  he  had  not  put  the  deed  irrevocably 
out  of  his  possession  by  the  delivery  to  his  sister  to  keep 
until  he  died  and  then  deliver  it,  that  he  would  have  tried 
to  re-possess  himself  of  the  deed  after  the  death  of  Cath- 
erine Bapst.  In  Hoyt  v.  Northup,  256  111.  604,  the  case  of 
Thompson  v.  Calhoun,  supra,  was  cited  with  approval,  and 
it  was  held  that  the  intention  of  the  grantor  is  the  con- 
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trolling  element  which  determines  whether  a  deed  has  been 
delivered,  and  that  question  must  depend,  in  a  measure, 
upon  the  peculiar  circumstances  of  each  case.  It  was  fur- 
ther held  in  that  case  that  a  warranty  deed  reciting  a  nom- 
inal consideration  and  providing  that  it  shall  take  effect 
after  the  grantor's  death,  and  which  is  delivered,  after  the 
grantor's  death,  to  the  grantee  by  the  person  having  its  cus- 
tody, will  be  regarded  as  well  delivered,  where  the  circum- 
stances show  that  there  could  be  no  presumption  that  it 
was  not  intended  as  a  present  conveyance  of  a  title  to  be- 
gin at  the  grantor's  death,  and  the  direction  to  the  third 
person  to  keep  the  deed  safely  may  as  well  be  interpreted  to 
mean  for  the  grantee  as  for  the  grantor.  The  facts  in  that 
case  are  somewhat  similar  to  those  in  the  case  at  bar.  The 
grantor,  a  few  months  prior  to  his  death,  called  in  a  notary 
public,  who  was  also  employed  in  a  near  by  bank,  and  re- 
quested him  to  draw  a  deed,  which  he  did  and  took  it  to 
the  house  of  the  grantor,  who  signed  it.  The  grantor  said 
it  had  better  be  put  somewhere  for  safe  keeping,  and  the 
notary  put  it  in  an  envelope  and  took  it  to  the  bank,  where 
it  remained  about  four  months  until  the  death  of  the  gran- 
tor, when  a  brother  of  the  deceased  and  another  relative 
called  for  the  deed  and  took  it  away  and  it  was  recorded. 
It  was  held  that  there  was  a  sufficient  delivery  under  the 
circumstances  of  that  case,  it  being  a  voluntary  conveyance 
to  the  grantee  and  the  grantor  being  indebted  to  her  for 
many  years'  services  as  housekeeper,  and  it  was  further 
held  that  a  decree  of  the  county  court  authorizing  the  sale 
of  the  property  described  in  the  deed  to  pay  the  debts  of 
the  grantor  should  be  set  aside  as  to  the  property  embraced 
in  the  deed. 

The  decree  of  the  probate  court  of  Will  county  will  be 
reversed  and  the  cause  remanded  to  that  court,  with  direc- 
tions to  dismiss  the  petition  as  to  sub-lot  5  of  Assessor's 
subdivision  of  lots  i  and  2,  block  26,  Old  Town,  in  the  city 

•^        '  Reversed  and  remanded,  with  directions. 
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The  City  of  Chicago,  Defendant  in  Error,  vs.  The  Chi- 
cago City  Railway  Company,  Plaintiff  in  Error. 

Opinion  Hied  February  j6,  ipid — Rehearing  denied  April  5,  igi6. 

1.  Street  railways — section  2iyi  of  Chicago  code,  concern- 
ing transfers,  is  not  referable  to  police  power.  Section  2171  of  the 
Chicago  code  of  191 1,  providing  that  a  street  railway  passenger 
who  has  paid  his  fare  shall  be  entitled  to  a  transfer  ticket  entitling 
him,  without  further  charge,  to  be  carried  on  any  other  adjoining, 
connecting  or  intersecting  line  of  street  railway,  if  used  within 
one  hour  after  the  same  is  issued,  at  the  point  or  place  for  which 
the  transfer  ticket  is  issued,  is  not  referable  to  the  police  power 
of  the  city. 

2.  Same — when  street  railway  may  designate  point  at  which  a 
transfer  is  to  be  used.  Under  the  contract  ordinance  of  1907,  con- 
cerning the  giving  of  transfers  by  the  Chicago  City  Railway  Com- 
pany, that  company  has  the  right  to  designate  on  the  transfer  the 
point  or  place  of  transfer  and  to  refuse  to  honor  a  transfer  pre- 
sented at  another  place,  even  though  the  car  on  which  the  transfer 
is  presented  follows  the  same  route,  as  far  as  the  transfer  point, 
as  the  car  on  which  the  transfer  was  given. 

3.  Same — provision  of  section  2iyi  of  the  Chicago  code,  al- 
lowing stop-over  of  one  hour,  violates  contract  ordinance  of  1907. 
The  provision  of  section  21 71  of  the  Chicago  code  of  191 1  that  a 
transfer  may  be  used  within  one  hour  after  it  is  issued,  at  the 
point  of  transfer,  is  inconsistent  with  the  theory  of  a  continuous 
trip  for  a  single  fare  and  is  in  violation  of  the  contract  ordinance 
of  1907,  whereby  transfers  are  required  to  be  used  at  the  point  of 
transfer  designated  thereon  within  fifteen  minutes  after  the  point 
of  transfer  is  reached,  provided  a  car  shall  pass  within  that  time 
going  in  the  direction  and  over  the  route  designated,  otherwise 
the  transfer  to  be  good  on  the  first  available  car. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Arnold  Heap,  Judge,  presiding. 

Busby,  Weber,  Miller  &  Robinson,  John  R.  Guil- 
liams,  and  Benjamin  F,  Richolson,  (W.  W.  Gurley, 
and  Harry  P.  Weber,  of  counsel,)  for  plaintiff  in  error. 

Richard  S.  Folsom,  Corporation  Counsel,  and  George 
L.  Recker,  (Bryan  Y.  Craig,  and  Joseph  F.  Grossman, 
of  counsel,)  for  defendant  in  error. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  defendant  in  error,  the  city  of  Chicago,  brought 
two  suits  in  the  municipal  court  of  Chicago  against  the 
plaintiff  in  error,  the  Chicago  City  Railway  Company,  to 
recover  penalties, — one  under  an  ordinance  providing  for 
transfers  for  continuous  trips  on  the  cars  of  the  plaintiff 
in  error  within  the  city  limits,  and  the  other  under  the  re- 
quirement that  the  plaintiff  in  error  should  post  two  or 
more  notices  in  each  car  containing  substantially  so  much 
of  the  section  providing  for  transfers  as  relates  to  transfer 
tickets.  The  cases  were  tried  before  the  court  without  a 
jury  and  resulted  in  a  fine  of  $ioo  for  violating  the  sec- 
tion providing  for  transfers  and  $4550  for  failure  to  post 
notices.  The  court  certified  that  the  validity  of  the  ordi- 
nances was  involved  and  the  public  interest  required  that 
a  writ  of  error  should  be  allowed  from  this  court  in  each 
case.  Accordingly  writs  of  error  were  sued  out  and  the 
cases  were  consolidated. 

The  cases  were  tried  upon  the  testimony  of  one  witness, 
the  ordinances  of  the  city  and  a  stipulation  of  facts.  The 
defendant  has  a  street  car  line  on  Forty-seventh  street  run- 
ning west  from  Lake  Park  avenue  to  Kedzie  avenue.  It  also 
runs  cars  from  Lake  street  south  on  State  street  to  Archer 
avenue,  southwest  on  Archer  avenue  to  Canal  street,  south 
on  Canal  street  to  Twenty-ninth  street,  west  on  Twenty- 
ninth  street  to  Wallace  street,  south  on  Wallace  street  to 
Root  street,  west  on  Root  street  to  Halsted  street,  south  on 
Halsted  street  to  Forty-seventh  street  and  west  on  Forty- 
seventh  street  half  a  mile  to  Racine  avenue,  where  the  cars 
turn  south  from  the  Forty-seventh  street  line  into  Racine 
avenue  and  continue  south  to  Seventy-ninth  street.  The 
witness  was  a  traction  inspector  for  the  city,  and  he  testi- 
fied that  in  order  to  make  out  a  case  against  the  defendant 
which  he  was  instructed  to  make,  he  got  on  a  west-bound 
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Forty-seventh  street  car  at  Wentworth  avenue,  paid  a  cash 
fare,  secured  a  transfer,  left  the  car  at  Forty-seventh  and 
Halsted  streets  and  boarded  a  car  running  in  the  same  di- 
rection on  the  Forty-seventh  street  line  which  would  turn 
into  Racine  avenue  at  the  junction  point  when  that  avenue 
was  reached,  intending  to  go  south  in  that  avenue.  He 
tendered  his  transfer  to  the  conductor  and  it  was  refused, 
and  he  was  told  that  he  would  have  to  transfer  at  Racine 
avenue  and  Forty-seventh  street,  which  was  the  junction 
point.  The  witness  testified  that  at  Forty-seventh  and  Hal- 
sted streets,  where  he  attempted  to  make  the  change,  there 
are  four  saloons,^-one  on  each  corner, — and  a  coal  yard 
near  by  and  four  lights  within  one  hundred  feet;  that  at 
Forty-seventh  street  and  Racine  avenue  there. is  a  saloon 
on  each  of  three  corners  and  a  grocery  store  on  the  other, 
three  arc  lights  near  the  corner,  and  the  tracks  of  the  Junc- 
tion railway  north,  from  which  smoke  and  dust  blow  when 
the  wind  is  in  the  north.  The  transfer  given  to  the  wit- 
ness indicated  the  line  on  which  it  was  issued,  the  direc- 
tion in  which  the  car  was  going  and  the  time  issued,  and 
on  the  back  was  printed  the  following : 

"Receivable  only — at  intersecting  point,  on  a  crossing,  diverg- 
ing or  extension  line — from  person  to  or  for  whom  issued,  for  a 
continuous  trip  in  an  onward  direction. 

"Good  in  reverse  direction  to  next  junction  point  on  line  from 
which  issued. 

"Void  fifteen  minutes  after  time  punched." 

The  defendant  is  organized  under  a  special  charter 
passed  in  1859  and  amended  in  1865,  authorizing  it  to  con- 
struct single  or  double-track  railways  in  such  streets  as  the 
city  council  of  Chicago  should  authorize,  and  upon  such 
terms  and  conditions  and  with  such  rights  and  privileges, 
immunities  and  exemptions  as  the  council  had  contracted 
or  might  thereafter  contract  with  it.  Railway  lines  were 
constructed  in  the  streets  and  controversies  arose  between 
the  defendant  and  the  city,  which  were  settled  in  1907  by 
an  ordinance  which  was  submitted  to  the  legal  voters  of 
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the  city  and  adopted  and  which  was  accepted  by  the  de- 
fendant. By  the  ordinance  the  defendant  agreed  to  pay  to 
the  city  fifty-five  per  cent  of  the  net  receipts  of  its  busi- 
ness, and  it  was  stipulated  that  it  had  paid  the  city  under 
the  contract  $5,946,188.41.  It  also  agreed  to  make  expen- 
ditures, which  it  was  agreed  liad  been  made  to  the  amount 
of  $28,306,108.17.  One  of  the  provisions  of  the  ordinance 
was  that  the  defendant  should  furnish  transfers  entitling  a 
passenger  to  ride  upon  any  other  line  of  its  railway  system 
which  connects  with,  crosses,  intersects  or  comes  within  a 
distance  of  two  hundred  feet  of  the  line  of  the  street  rail- 
way upon  which  the  passenger  first  took  passage  and  paid 
his  fare,  and  that  the  transfer  might  designate  the  point  or 
place  of  transfer,  and  the  same  must  be  used  at  such  point 
or  place  within  a  reasonable  time,  not  exceeding  fifteen  min- 
utes after  such  point  or  place  is  reached  by  the  car  from 
which  the  passenger  is  transferred,  provided  that  within 
that  time  a  car  shall  pass  that  point  or  place  of  transfer  in 
the  direction  and  upon  the  route  indicated  by  the  transfer, 
and  if  not,  the  passenger  should  have  the  right  to  take 
the  first  available  car.  Section  2 171  of  the  Chicago  code 
of  191 1  provided  that  a  passenger  who  had  paid  his  fare 
should  be  entitled  to  a  transfer  ticket  entitling  him,  without 
further  charge,  to  be  carried  on  any  other  line  adjoining, 
connecting,  crossing  or  intersecting  any  line  of  the  street 
railway  if  used  within  one  hour  after  the  same  is  issued, 
at  the  point  or  place  for  which  the  transfer  ticket  is  issued. 
On  May  20,  19 12,  the  section  in  question  was  amended  by 
including  elevated  railroads,  which  was  held  in  Metropoli- 
tan Elevated  Railway  Co,  v.  City  of  Chicago,  261  111.  624, 
to  be  beyond  the  power  of  the  city.  The  section,  therefore, 
was  left  the  same  as  it  existed  prior  to  the  amendment,  and 
the  prosecution  was  under  the  section  as  contained  in  the 
code  and  as  amended.  On  November  13,  19 13,  an  ordi- 
nance was  passed  reciting  that  four  different  railway  com- 
panies operated  street  car  lines  within  the  city  and  that  uni- 
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fied  operation  would  greatly  increase  and  improve  the  street 
railway  facilities,  and  give  to  the  Calumet  district,  where 
the  existing  fare  was  ten  cents,  the  advantages  of  a  single 
fare  of  five  cents  throughout  the  entire  present  and  future 
limits  of  the  city.  Section  2  of  that  ordinance  provided 
that  it  should  be  subject  to  all  the  terms,  stipulations,  re- 
quirements, conditions  and  obligations  of  the  1907  and  sub- 
sequent traction  ordinances  of  the  city,  except  so  far  as 
such  ordinances  were  expressly  or  by  necessary  implication 
modified  or  supplemented  by  that  ordinance,  and  this  was 
the  last  ordinance  of  the  city  council. 

The  claim  of  the  city  under  these  ordinances  is  that  the 
railway  company  has  no  right  to  designate  the  place  where 
the  passenger  may  use  the  transfer,  but  that  he  has  a  right 
to  change  cars  at  any  place  he  may  choose  before  reaching 
a  junction  point,  if  he  can  take  passage  at  that  place  in  the 
direction  of  his  destination  in  a  car  by  which  he  can  reach 
such  destination.  The  railway  company  contends  that  un- 
der the  conditions  of  the  settlement  ordinance,  re-affirmed 
by  the  ordinance  of  1913,  it  has  a  right  to  require  the  pas- 
senger to  change  cars  at  the  place  where  the  line  by  which 
he  is  to  reach  his  destination  crosses,  intersects  or  connects 
with  the  line  on  which  he  is  riding,  and  that  the  transfer 
may  designate  such  place  as  provided  in  the  contract  ordi- 
nance of  1907. 

To  sustain  the  judgment  the  city  relies  upon  two  prop- 
ositions, the  first  of  which  is  that  the  provisions  of  sec- 
tion 2 1 71  are  a  legitimate  exercise  of  the  police  power, 
not  changing  or  affecting  the  rate  of  fare,  and  which  could 
not  be  contracted  away  by  the  contract  ordinance  of  1907 
or  otherwise.  It  is  true  that  a  municipality  cannot  contract 
away  the  right  to  exercise  the  police  power  to  secure  and 
protect  the  morals,  safety,  health,  order,  comfort  or  wel- 
fare of  the  public  nor  limit  or  restrain  by  any  agreement 
the  full  exercise  of  that  power.  The  police  power  may  be 
exercised  in  a  variety  of  ways  in  the  regulation  of  street 
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car  traffic  for  the  public  safety  or  convenience,  such  as  pro- 
viding against  the  overcrowding  of  cars,  compelling  proper 
seating  facilities,  specifying  the  side  of  the  street  at  which 
stops  shall  be  made,  and  any  other  matter  which  shall  pro- 
mote the  public  safety,  comfort  or  convenience.  But  there 
is  nothing  in  section  2 171,  if  it  is  correctly  interpreted  by 
the  city,  which  has  any  legitimate  connection  with  the  ob- 
jects of  the  police  power.  The  facts  testified  to  by  the  wit- 
ness for  the  city  that  there  are  four  saloons  on  the  comers 
at  Forty-seventh  and  Halsted  streets,  and  an  adjoining  coal 
yard  and  four  street  lights,  and  that  there  are  three  saloons 
and  a  grocery  on  the  corners  at  Forty-seventh  street  and 
Racine  avenue  and  three  arc  lights,  with  a  railroad  north  of 
the  corner,  if  they  are  of  any  importance,  apply  only  to 
that  locality.  If  they  have  any  relation  to  the  public  health, 
morals,  good  order,  comfort  or  convenience  there  is  noth- 
ing to  indicate  that  the  same  conditions  exist  generally  all 
over  the  large- city  to  which  the  ordinance  relates,  or  that 
the  objects  of  the  police  power  would  be  promoted  by  the 
privilege  of  changing  cars  whenever  or  wherever  the  pas- 
senger might  see  fit,  in  disregard  of  intersecting,  crossing 
or  junction  points.  The  city  relies  upon  two  cases  wholly 
unlike  this.  One  is  City  of  Chicago  v.  Chicago  Union  Trac- 
tion Co.  199  111.  259,  where  an  ordinance  requiring  city  rail- 
ways, for  the  protection  of  the  public  health  and  safety,  to 
keep  clean  a  part  of  the  street  occupied  by  the  tracks  was 
sustained,  and  the  other  is  Minneapolis  Street  Railway  Co. 
V.  City  of  Minneapolis y  189  Fed.  Rep.  445,  prohibiting  over- 
crowding cars  by  carrying  more  passengers  than  the  carry- 
ing capacity  of  a  car.  The  attempt  to  change  the  terms 
of  the  contract  cannot  be  referred  to  the  police  power. 

The  second  proposition  advanced  in  behalf  of  the  city 
is,  that  even  if  the  ordinance  should  be  treated  as  a  rate- 
making  ordinance  it  is  still  within  the  power  of  the  city, 
and  the  cases  of  Chicago  Union  Traction  Co,  v.  City  of  Chi- 
cago, 199  111.  484,  City  of  Danville  v.  Danville  Water  Co. 
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178  id.  299,  and  Preeport  Water  Co.  v.  City  of  Freeport, 
186  id.  179,  are  relied  upon  as  establishing  the  rule  that  a 
municipality  is  not  bound  by  its  contract  respecting  rates. 
Whether  the  decisions  in  those  cases  apply  to  any  existing 
relation  between  the  city  and  the  railway  company  concern- 
ing rates  of  fare,  or  whether  the  city  can  lawfully  reduce 
the  rate  and  continue  to  have  the  benefits  of  the  contract  so 
far  as  it  is  executory,  is  not  here  involved  because  the  ordi- 
nance is  not  a  rate-making  ordinance.  The  rate  of  trans- 
portation rejnains  the  same  as  under  the  contract  ordinances 
of  1907  and  1913.  By  the  contract  ordinance  of  1907  the 
rate  of  fare  was  to  be  five  cents  for  a  continuous  trip  with- 
in the  city  limits.  When  the  ordinance  of  191 3  was  passed 
the  provision  for  the  five-cent  fare  was  extended  to  include 
four  city  railway  systems  operating  separately  and  inde- 
pendently and  each  having  a  right  to  charge  a  separate  fare. 
The  reference  in  that  ordinance  to  the  contract  ordinance 
of  1907  and  other  traction  ordinances  did  not  include  any 
change  in  the  fare.  The  only  change  that  had  been  made 
by  section  2171  of  the  code  of  191 1,  as  amended  in  1912, 
was  to  provide  that  transfer  tickets  should  be  good  for 
one  hour  at  the  point  or  the  place  for  which  the  transfer 
ticket  should  be  issued.  No  provision  of  any  ordinance  had 
changed  or  attempted  to  change  the  provision  of  the  con- 
tract ordinance  that  the  transfer  given  to  a  passenger  might 
designate  the  point  or  place  of  transfer,  and  the  ordinance 
of  19 1 3  re-affirmed  and  continued  all  the  terms,  stipula- 
tions, requirements,  conditions  and  obligations  of  the  previ- 
ous ordinances  and  was  the  last  act  of  legislation  by  the 
city  council.  The  object  of  the  transfer  provisions  of  the 
various  ordinances  was  to  enable  a  passenger  to  go  from 
one  point  to  another  in  the  city  on  the  street  railway  lines 
for  a  single  fare  of  five  cents.  For  that  purpose  it  was 
provided  that  if  it  became  necessary  for  him  to  change  cars 
he  should  be  entitled  to  make  a  change  for  the  purpose  of 
reaching  his  destination  without  the  payment  of  an  addi- 
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tional  fare.  The  object  of  the  ordinance  would  not  be  at- 
tained or  advanced  in  any  manner  by  permitting  passengers 
to  change  back  and  forth  from  one  car  to  another  operat- 
ing in  the  same  direction  upon  the  same  street,  but  it  was 
intended  that  a  passenger  should  have  a  right  to  make  a 
change  to  a  car  on  any  crossing,  intersecting,  diverging  or 
extension  line  for  the  purpose  of  reaching  his  destination. 
We  have  sought  in  vain  for  any  provision  of  section  21 71 
which  in  terms  or  by  necessary  implication  repeals  or  at- 
tempts to  repeal  or  modify  the  contract  ordinsipce  of  1907 
with  respect  to  the  place  where  a  transfer  ticket  may  be 
used,  or  which  gives  or  attempts  to  give  to  a  passenger 
the  right  to  use  the  transfer  ticket  at  any  other  place  than 
where  a  line  joins,  connects,  crosses  or  intersects  the  line 
on  which  he  has  paid  his  fare. 

The  city  had  provided  by  section  2171  that  a  transfer 
ticket  should  be  good  for  one  hour  after  the  same  was  is- 
sued, at  the  point  or  place  for  which  the  transfer  ticket  was 
issued.  By  section  2172  it  was  provided  that  two  or  more 
notices  containing  so  much  of  section  2 171  as  relates  to 
transfer  tickets  should  be  posted  in  each  car,  which  notices 
should  be  easily  legible  and  should  be  conspicuously  posted 
on  the  inside  of  the  car.  The  second  suit  was  for  penalties 
for  failure  to  post  such  notices,  and  the  evidence  was  that 
one  notice  was  posted  in  each  car,  as  follows : 

"Transfers — City  Ordinance. 
"Transfers  will  be  issued'  only  upon  request  at  time  fares  are 
paid.  Transfers  will  be  honored  only — at  intersecting  points,  on 
a  crossing,  diverging  or  extension  line — from  person  to  or  for 
whom  issued,  for  a  continuous  trip  in  an  onward  direction.  Good 
in  reverse  direction  to  next  junction,  except  on  the  line  from 
which  issued.     Void  fifteen  minutes  after  time  punched." 

Only  one  notice  was  posted,  and  the  particular  in  which 
it  failed  to  state  the  provisions  of  section  2 171  is  the  state- 
ment, "void  fifteen  minutes  after  time  punched."  Under 
the  contract  of  1907  the  transfer  ticket  was  to  be  good  for 
fifteen  minutes  after  the  place  of  transfer  was  reached  by 


Digitized  by 


Google 


Iprflj'lfc]      City  of  Chicago  v,  Chi.  City  Ry.  Co.      253 

the  car  from  which  the  passenger  was  transferred,  provided 
that  within  that  time  a  car  should  pass  that  place  in  the  di- 
rection and  upon  the  route  indicated  by  the  transfer ;  that 
if  no  car  should  pass  the  point  within  that  time  the  pas- 
senger was  to  have  the  right  to  take  the  first  available  car 
passing  in  the  direction  indicated  by  the  transfer.  That 
ordinance  gave  a  stop-over  privilege  of  fifteen  minutes,  and 
a  passenger  was  entitled  to  any  longer  time  necessary  on 
account  of  a  car  not  passing  within  that  time.  That  was 
a  reasonable  provision,  and  gave  to  a  passenger  really  mak- 
ing a  continuous  trip  from  one  place  to  another  in  the  city 
every  privilege  to  which  he  was  reasonably  entitled.  To 
allow  a  stop-over  of  an  hour  while  cars  upon  which  a  pas- 
senger may  take  passage  are  passing,  cannot  be  regarded  as 
providing  for  a  single  fare  for  travel  from  one  point  to 
another  within  the  city,  but  only  as  allowing  an  hour  for 
purposes  of  business  or  pleasure  not  connected  with  nor  an 
incident  of  travel  from  one  place  to  another.  Such  a  pro- 
vision would  permit  the  transaction  of  business  at  diflferent 
points  along  the  line  of  the  street  railway  with  intervals  of 
an  hour  at  each  transfer  point,  which  certainly  cannot  be 
regarded  as  anything  but  a  disregard  of  the  obligations  of 
the  contract  ordinance.  The  rule  of  the  railway  company 
did  not  limit  or  restrain  any  right  given  to  passengers,  and 
the  argument  for  the  city  that  the  provision  allowing  stop- 
overs of  one  hour  is  a  police  measure,  unaflfected  by  any 
contract,  has  no  basis.  The  defendant  was  not  bound  to 
post  two  notices  in  each  car  advising  passengers  that  they 
could  stay  an  hour  at  each  transfer  point.  The  city,  under 
its  right  to  require  a  continuous  passage  for  a  single  fare, 
was  not  thereby  authorized  to  compel  the  railway  company 
to  permit  several  separate  and  independent  trips  in  going 
from  one  place  to  another  in  the  city.  The  notice  posted 
did  not  conform  to  the  ordinance  in  respect  to  the  time  in 
which  a  transfer  could  be  used.  Transfers  are  issued  only 
upon  request  at  the  time  fares  are  paid,  and  fifteen  minutes, 
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or  a  much  greater  time,  may,  and  frequently  does,  elapse 
after  the  transfer  ticket  is  punched  and  received  by  the  pas- 
senger before  he  reaches  the  place  where  the  transfer  is  to 
be  used.  The  city  has  a  right,  in  the  exercise  of  the  police 
power,  to  require  notices  to  be  posted  advising  passengers 
of  their  rights  respecting  transfers,  but,  while  the  notice 
posted  gives  misinformation  as  to  the  time  within  which 
the  transfer  can  be  used,  that  fact  did  not  give  the  city 
any  right  to  recover  penalties  for  not  posting  notices  show- 
ing stop-over  privileges  of  an  hour  at  transfer  points. 
The  judgment  is  reversed.  judgment  reversed. 


Anna  M.  Hieronimus  et  al.  Appellees,  vs.  Michahl  B. 
MoRAN  et  al.  Appellants. 

Opinion  Hied  February  i6,  ipi6 — Rehearing  denied  April  6,  ipi6. 

1.  BuiU)iNG  UNES — word  "bays"  used  in  building  line  agree- 
ment, construed.  The  word  "bays,"  used  in  a  building  line  agree- 
ment which  excepts  from  its  terms  "porches,  bays  and  ornamental 
projections,"  means  bay  windows,  and  includes  a  bay  window  the 
walls  of  which  extend  from  the  ground  to  the  roof  of  a  building 
and  form  extensions  of  rooms  in  each  story  of  the  building. 

2.  Same — no  part  of  the  main  mass  of  a  building  can  properly 
be  termed  a  porch.  The  words  "porch,"  "veranda"  and  "portico" 
are  synonymous,  as  commonly  understood,  and  refer  to  structures 
which  are  not  a  part  of  the  main  mass  of  the  building. 

3.  Same — what  is  not  a  porch.  A  projection  sixteen  feet  wide 
and  extending  at  right  angles  ten  feet  beyond  the  building  line,  its 
foundation  and  roof  being  a  part  of  the  foundation  and  roof  of 
the  building,  with  walls  extending  from  the  foundation  to  the  roof, 
having  openings  fitted  with  casement  windows  in  each  of  the  three 
stories  and  containing  a  room  in  each  story  which  is  to  be  finished 
in  wood,  has  a  mosaic  floor  and  is  supplied  with  radiation,  is  not 
within  the  meaning  of  the  word  "porch,"  as  used  in  a  building  line 
agreement. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding. 
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Bolton   &   Moriarty,    (Maurice  J.   Moriarty,   of 
counsel,)  for  appellants. 

W.  T.  Aldex,  C.  R.  Latham,  and  H.  P.  Young, 
(T.  A.  Sheehan,  of  counsel,)  for  appellees. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 
Appellees,  as  owners  of  certain  lots  situated  in  William  i 

Turkinson's  boulevard  and  park  re-subdivision  of  block  9  | 

of  Drexel  &  Smith's  subdivision  of  the  west  half  of  the 
northwest  quarter  and  the  west  half  of  the  west  half  of  the 
southwest  quarter  of  section  1 1 ,  township  38  north,  range 
14,  east  of  the  third  principal  meridian,  filed  their  bill  in  the 
circuit  court  of  Cook  county  against  appellants,  Michael  B. 
Moran  and  Simon  W.  Strauss,  as  owners  of  lots  10  and  1 1 
in  said  block,  to  enforce  a  certain  building  line  restriction. 
Appellants'  defense  to  this  suit  was,  in  substance,  ( i )  that 
appellees  had  not  observed  and  enforced  the  building  line 
covenants  before  appellants  became  owners  of  their  said  lots 
and  began  to  build,  and  therefore  have  no  equitable  right  to 
have  the  building  line  restrictions  enforced  against  appel- 
lants; (2)  that  appellants  have  substantially  conformed  to 
the  requirements  of  said  covenants  by  their  building  plans 
and  specifications,  and  that  their  building  as  planned  and 
built  does  not,  and  will  not  when  completed,  encroach  upon 
or  violate  said  building  line  agreement.  The  court  found 
and  decreed  that  appellees  in  the  erection  of  buildings  upon 
their  respective  lots  had  constructed  them  in  compliance 
with  the  building  line  agreement,  and  that  they  had  not 
abandoned  or  violated  their  said  building  line  agreement 
and  that  it  was  still  in  full  force  and  effect ;  that  appellant 
Michael  B.  Moran  on  February  27,  1914,  purchased  lots  10 
and  II,  in  said  block  9,  with  full  knowledge  of  the  building 
line  agreement;  that  on  October  20,  1914,  he  executed  and 
delivered  to  Simon  W.  Strauss,  to  secure  a  loan  of  $100,000, 
a  trust  deed  thereto,  and  that  Simon  W.  Strauss  has  no 
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interest  in  said  lots  other  than  as  trustee  as  aforesaid ;  that 
on  October  31, 1914,  the  said  Michael  B.  Moran  commenced 
constructing  two  three-story  stone  and  brick  apartment 
buildings  on  said  lots,  and  that  the  parts  of  said  buildings 
north  of  said  twenty-foot  building  line  on  both  of  said  lots, 
in  so  far  as  they  are  enclosed  and  contain  glass  casement 
windows,  window  frames  and  muUions,  are  in  violation  of 
the  terms  and  restrictions  of  said  building  agreement  and 
obstruct  the  light,  air  and  view  of  appellees,  and  that  he,  his 
heirs  and  assigns,  be  and  are  forever  enjoined  and  restrained 
from  further  erecting  any  construction  or  building  north  of 
said  building  line  except  porches,  bays  and  ornamental  pro- 
jections, and  is  ordered  to  remove  said  obstructions  by  April 
18,  1914,  and  pay  the  costs  of  this  suit. 

The  building  line  agreement  was  executed  on  March  5, 
1896,  by  all  the  lot  owners  then  owning  lots  in  said  block 
9,  and  was  recorded  in  Cook  county,  Illinois,  on  April  8, 
1896.  The  material  parts  of  the  agreement  are  contained 
in  the  following  words  and  figures,  to-wit : 

"It  is  understood,  covenanted  and  agreed  that  no  build- 
ing shall  be  erected  upon  said  premises,  or  any  part  thereof, 
by  any  of  the  parties  hereto,  their  heirs  or  assigns,  extend- 
ing (exclusive  of  porches,  bays  and  ornamental  projec- 
tions,) north  of  a  line  twenty  feet  south  of  the  north  line 
of  said  lots  i  to  11,  inclusive,  above  described,  it  being  the 
intention  of  the  parties  hereto  to  hereby  establish  a  building 
line  of  twenty  feet,  exclusive  of  porches,  bays  and  other 
ornamental  projections,  as  aforesaid,  over  the  entire  block 
covered  by  said  lots  i  to  11,  as  above  described.  It  is  fur- 
ther understood,  covenanted  and  agreed  that  any  violation 
or  contemplated  violation  of  this  agreement  on  the  part  of 
any  of  the  parties  hereto  shall  be  subject  to  injunction  in 
any  court  of  competent  jurisdiction,  and  that  any  building 
erected  upon  the  north  twenty  feet  of  either  of  said  lots  in 
violation  hereof  shall  be  removed  at  the  suit  of  any  person 
owning  any  other  of  said  lots,  in  ejectment  or  other  ap- 
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propriate  action,  an  easement  for  light,  air  and  view  being 
hereby  created  on  the  north  twenty  feet  of  each  of  said  lots 
for  the  use  and  benefit  of  the  owners  of  the  other  of  said 
lots.  This  agreement  shall  be  construed  to  run  with  the 
land,  and  shall  be  binding  upon  and  inure  to  the  benefit 
of  all  parties  hereto  and  their  respective  heirs  and  assigns, 
owning  one  or  more  of  said  lots  or  any  part  thereof." 

The  facts  in  this  case  were  largely  set  forth  in  a  written 
stipulation,  with  the  agreement  that  further  evidence  might 
be  introduced  by  either  party,  and  therefore  there  is  very 
little  dispute  as  to  the  real  facts  in  this  case. 

Drexel  square  is  a  boulevard  in  the  city  of  Chicago  one 
block  long,  running  east  and  west  between  Fifty-first  street 
on  the  north  and  Fifty-second  street  on  the  south.  It  inter- 
sects at  right  angles  Drexel  avenue  on  the  east  and  Cottage 
Grove  avenue  on  the  west,  and  would  run  into  the  north 
part  of  Washington  park  if  extended  west.  Block  9  is  situ- 
ated on  the  south  side  of  Drexel  square  and  fronts  north. 
In  March,  1896,  the  block  consisted  of  eleven  vacant  lots 
of  the  width  of  fifty  feet  each,  except  lot  i,  which  was 
seventy-three  feet  wide.  Lot  i  is  situated  at  the  corner  of 
Drexel  square  and  Drexel  avenue,  and  proceeding  westward 
from  lot  I  the  other  lots  were  numbered  serially  up  to  num- 
ber II,  which  was  situated  at  the  corner  of  Drexel  square 
and  Cottage  Grove  avenue.  Original  lots  4  and  5  had  been 
further  subdivided  into  sub-lots  i,  2,  3,  4  and  5,  each  twenty 
feet  wide.  The  sub-lots  were  numbered  serially.  No.  i  be- 
ing the  west  twenty  feet  of  original  lot  5  and  sub-lot  No.  5 
being  the  east  twenty  feet  of  lot  4.  Sub-lots  3,  4  and  5 
in  1896,  sub-lots  i  and  2  in  1897,  ^^^  ^^st  half  of  lot  8  and 
the  west  half  of  lot  8  in  1898  and  1899,  and  the  east  half 
of  lot  7  in  1902,  were  all  improved  with  three-story  stone 
and  brick  residences  built  on  the  same  general  plan.  Parts 
of  the  front  walls  of  those  houses  are  on  the  building  line, 
and  from  those  parts  porches  project  northward  in  distances 
varying  from  about  six  to  eleven  feet.    The  porches  vary  in 
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width  from  about  ten  to  fifteen  feet.  The  other  parts  of  the 
front  walls  of  those  houses  extend  north  over  the  building 
line  in  varying  distances  from  about  three  and  one-half  to 
four  and  one-half  feet,  forming  bay-shaped  walls,  some  of 
which  are  circular  while  the  others  have  three  surfaces  or 
faces  and  resemble  the  exterior  surfaces  of  a  half  of  a  regu- 
lar hexagon.  The  bay  walls  extend  from  the  foundation  to 
the  top  of  the  building  and  form  extensions  of  a  room  in 
all  three  of  the  stories.  There  are  three  windows  to  every 
story,  and,  in  fact,  they  are  bay  windows.  Bay  windows 
are  expressly  permitted  by  the  building  line  agreement,  as 
the  word  "bays"  in  the  building  line  agreement  evidently 
has  reference  to  bay  windows.  A  bay  window  is  defined  by 
the  American  Encyclopaedic  Dictionary  as  "a  window  pro- 
jecting beyond  the  line  of  the  front  of  a  house,  generally 
either  in  a  semi-hexagon  or  semi-octagon,"  and  then  is  ex- 
plained thus :  "Strictly  speaking,  a  bay  window  rises  from 
the  ground  or  basement,  while  an  oriel  is  supported  on  a 
corbel  or  brackets,  and  a  bow  window  is  always  a  segment 
of  an  arch ;  but  in  ordinary  use  these  distinctions  are  sel- 
dom accurately  observed,  all  these  words  being  used  as  s>ti- 
onymous."  "The  mere  fact  that  the  bay  window^  rises  from 
a  foundation  in  the  ground  instead  of  being  a  mere  pro- 
jection outward  from  the  wall  some  distance  above  the 
ground  does  not  make  it  any  the  less  a  bay  window  within 
the  ordinary  meaning  of  that  term."  (Keith  v.  Goldsmith, 
194  111.  488.)  The  porches  to  said  buildings  are  generally 
supported  by  two  brick  or  brick-and-stone  walls  built  from 
the  ground  on  the  north  and  west  sides,  and  there  is  an  en- 
trance under  the  east  side  of  the  porches  and  between  the 
east  end  of  the  north  wall  of  the  porches  and  the  wall  of 
the  bays,  leading  into  the  basement  through  an  entrance  in 
the  walls  on  the  building  line.  In  some  of  said  residences 
the  porches  have  three  walls,  and  the  entrances  to  the  base- 
ments are  in  one  of  the  side  walls  or  in  the  wall  of  the  bays. 
To  all  of  said  porches  there  are  stone  steps,  most  of  which 
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have  stone  rails  on  each  side  leading  up  onto  the  porches  to 
the  entrances  of  the  houses  through  doors  on  the  south  sides 
of  the  porches.  Some  of  the  porches  are  two-story  porches, 
the  upper  porches  being  supported  by  columns  resting  on 
the  walls  around  the  lower  porches.  At  the  residence  on 
the  east  half  of  lot  7  there  are  buttresses  on  each  side  of 
the  stone  steps,  built  of  stone  and  brick,  rising  in  sections 
five,  six  and  seven  feet  high,  respectively,  above  the  lot  level, 
and  the  steps  there  extend  very  close  to  the  sidewalk  at 
the  north  lot  line.  There  are  in  some  instances  storerooms 
under  the  porches,  and  in  others  they  form  parts  of  the 
basements. 

We  cannot  agree  with  appellants'  contention  that  the 
building  of  any  of  the  porches  in  the  manner  above  indi- 
cated is  a  violation  of  the  building  line  agreement.  All 
porches  are  in  some  way  supported  by  walls  underneath  or 
by  pillars,  and  are  often  found  closed  on  all  sides  below  the 
first  porch  floor.  Porches  are  expressly  excepted  in  the 
building  line  agreement,  and  are  therefore  a  class  of  struc- 
tures that  the  agreement  permits  to  extend  north  of  the 
building  line.  There  was  no  limitation  as  to  the  character 
or  the  extent  of  the  porches  that  are  so  permitted  to  extend 
north  of  the  building  line.  There  can  be  no  question  about 
the  structures  just  described  being  porches,  and  they  are 
open  porches  that  do  not  obstruct  the  easements  of  light,  air 
and  view,  which  are  the  only  easements  the  contract  sought 
to  establish.  The  obstruction  of  those  easements  must  be 
considered  from  the  standpoint  of  the  occupants  while  in 
their  respective  residences  upon  said  street,  and  not  while 
standing,  sitting  or  reclining  on  their  lawns.  It  is  not  con- 
ceivable, therefore,  how  the  steps  to  the  porches,  the  en- 
trances to  the  basements  and  the  basements  or  storerooms 
under  the  porches  could  be  said  to  be  substantial  obstruc- 
tions, within  the  meaning  of  the  contract,  to  the  easements 
of  light,  air  and  view,  when  it  is  further  considered  that  all 
the  porch  floors  in  said  buildings  are  about  on  the  same 
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level,  and  that  the  porch  floor  in  every  one  of  said  buildings 
is  on  the  same  level  with  the  corresponding  floor  in  the  main 
building.  It  was  said  in  O'Gallagher  v.  Lockhart,  263  111. 
489,  that  an  open,  uncovered  porch  or  platform,  with  the 
necessary  steps  and  risers  to  afford  ingress  and  egress  to 
and  from  the  dwelling,  would  not  be  in  violation  of  a  build- 
ing line  restriction  that  no  building  shall  be  erected  within 
fifteen  feet  of  the  front  line  of  the  premises,  and  in  that 
agreement  porches  were  not  excepted. 

On  lot  9  in  191 1,  and  on  lot  6  in  1913,  three-story  apart- 
ment buildings  were  built  extending  across  the  entire  width 
of  the  lots,  and  were  known,  respectively,  as  the  Hieroni- 
mus  and  Roe  buildings.  The  main  front  walls  of  the  Hie- 
ronimus  building  are  built  on  the  building  line  except  at 
the  northwest  and  northeast  corners,  where  there  are  con- 
structed two  porches,  having  dimensions  of  a  little  less  than 
eleven  feet  east  and  west  by  some  over  ten  feet  north  and 
south.  These  porches  are  almost  square  and  are  three-story 
porches,  the  lower  ones  being  each  covered  by  the  floor  of 
the  porch  above  it  and  the  uppermost  one  having  no  cover- 
ing. Both  of  the  porches  are  open  on  the  front  and  sides 
and  project  over  the  building  line  five  feet  and  three  inches 
and  extend  south  of  that  line  almost  five  feet.  Those 
porches  have  large  pillars  for  supports,  running  up  slightly 
above  the  level  of  the  third  floor  of  the  building.  The  front 
entrance  to  the  building  is  between  the  two  porches,  through 
a  vestibule  or  porch  projecting  very  slightly  north  of  the 
building  line,  which  is  entered  by  two  or  three  stone  steps. 
The  porches  are  connected  with  the  living  rooms,  to  which 
they  are  attached  by  windows  that  open  upon  the  porches. 
The  lower  porch  has  a  brick  balustrade  about  two  feet  high 
around  the  sides  thereof  and  the  upper  porches  have  rail- 
ings around  them.  Basement  or  underground  rooms  are 
under  these  porches,  connected  with  the  main  basements 
by  doors,  and  there  is  an  outside  entrance  to  the  basement 
floors  under  the  north  front  wall  that  is  under  and  sup- 
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porting  the  first  floor  of  the  porch  at  the  northeast  cor- 
ner of  the  building.  The  entrance  is  gained  by  stone  steps 
leading  down  into  the  basement.  The  first  floors  of  these 
porches,  which  are  about  six  feet  above  the  lot  level,  have 
no  steps  or  entrances  leading  onto  them  from  the  outside. 
A  porch  similar  in  its  main  features  to  the  porches  on  the 
Hieronimus  building  is  located  at  the  northeast  corner  of 
the  Roe  apartment  building,  about  twenty-five  feet  in  length 
east  and  west  by  about  nine  feet  north  and  south,  all  of 
which  projects  from  the  north  front  wall  of  the  building 
across  or  over  the  building  line.  This  porch  differs  from  the 
porches  on  the  Hieronimus  building  by  extending  to  the 
top  of  the  third  story  and  in  being  covered  by  a  roof  coming 
down  from  and  forming  apparently  a  part  of  the  main  roof 
of  the  building.  All  the  floors  of  this  porch  have  brick 
balustrades  around  them,  about  thirty  inches  high.  The 
three  sides  of  this  porch  are  open,  and  are  kept  open  all  the 
time  by  express  agreement  of  Roe  with  the  other  lot  owners 
there,  who  made  objections  to  his  closing  them  and  who 
had  determined  to  take  steps  toward  preventing  the  struc- 
ture unless  he  did  make  it  an  open  porch.  The  floors  of  all 
these  porches  are  connected  with  the  corresponding  floors 
of  the  main  building  with  French  doors.  The  front  entrance 
to  the  building  is  near  the  center  of  the  front  walls,  through 
a  vestibule  or  porch  projecting  less  than  three  feet  over  the 
building  line,  and  there  are  two  or  three  stone  steps  leading 
up  to  it  f  rpm  the  north.  All  the  porches  on  those  apart- 
ment buildings  are  appended  to  and  are  not  parts  of  or 
contained  within  the  main  walls  of  the  buildings.  They  are 
therefore  porches  within  the  strict  meaning  of  that  term  as 
used  in  the  building  line  agreement,  and  therefore  do  not 
violate  the  restrictions  in  that  agreement. 

It  is  conceded  by  the  appellants  that  the  apartment  build- 
ing on  lot  I  does  not  violate  the  building  line  agreement, 
as  no  part  of  it  extends  north  of  the  building  line.  Lots  2 
and  3  and  the  west  half  of  lot  7  are  vacant. 
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The  Moran  structures  being  built  on  lots  lo  and  1 1  are 
three-story  brick  apartment  buildings,  with  the  basements 
rising  about  four  or  five  feet  above  the  lot  level.  Begin- 
ning at  the  east  line  of  lot  lo  the  front  wall  of  the  build- 
ing follows  the  building  line  about  eleven  feet;  from  thence 
it  projects  at  right  angles  ten  feet  and  two  inches,  then  due 
west  sixteen  feet,  then  south  ten  feet  and  two  inches  to 
the  building  line,  thence  west  about  eleven  feet,  then  south 
again  into  a  court,  and  around  the  court  to  lot  ii.  The 
front  wall  of  the  building  on  lot  1 1  follows  similar  lines 
on  that  lot,  beginning  on  the  west  line  thereof,  having  the 
same  sized  projections  north  of  the  building  line.  The  walls 
of  the  projections  of  the  two  buildings  extend  from  the 
footings  of  the  foundations  to  the  roof.  The  roofs  of  the 
projections  are  continuous  with  the  roof  of  the  main  por- 
tion of  the  building.  The  walls  of  the  projections  above 
the  foundations  are  thirteen  inches  thick.  Above  the  base- 
ment on  the  east  side  of  the  first,  second  and  third  floors 
of  the  projections  there  are  openings  in  the  walls  about  six 
feet  wide  by  six  and  one-half  feet  high,  which  are  enclosed 
with  two  casement  windows  and  window  frames,  with  a 
mullion  between  them  made  of  stone  on  the  first  floor  ahd 
of  wood  on  the  second  and  third  floors.  On  the  west  side 
of  the  projections  the  openings  are  the  same  size  and  en- 
closed in  the  same  manner.  On  the  north  side  of  the  pro- 
jections the  openings  are  approximately  twelve  and  one-half 
by  six  feet,  and  are  enclosed  in  the  same  manner  with  three 
casement  windows  and  window  frames  and  two  muUions. 
The  projections  on  each  floor  are  divided  from  the  main 
parts  of  the  buildings  on  the  south  by  three  French  doors 
and  casements.  The  doors  open  into  other  rooms  in  the 
buildings.  The  plans  provide  that  the  rooms  in  the  pro- 
jections are  to  be  finished  in  birch,  have  mosaic  floors  and 
are  to  be  equipped  with  electric  lights  and  radiation.  The 
entire  walls  of  the  projections  are  built  solid  with  stone, 
brick  and  terra  cotta,  except  the  openings  aforesaid. 
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The  projections  in  the  Moran  apartment  buildings  are 
called  closed  porches  by  appellants.  It  is  apparent,  however, 
that  these  projections  are  parts  of  the  main  buildings,  con- 
taining separate  and  distinct  rooms,  and  that  they  are  neither 
bays  nor  porches.  The  evidence  shows  clearly,  too,  that 
they  are  material  obstructions  of  air,  light  and  view,  and 
particularly  to  the  occupants  of  the  Hieronimus  building, 
as  they  project  more  than  ten  feet  north  of  the  line  of 
the  main  front  wall  of  the  Hieronimus  building  and  almost 
five  feet  north  of  the  north  line  of  the  porches  on  that 
building,  and  the  two  buildings  are  very  close  together.  A 
porch  is  defined  by  the  Century  Dictionary  as  "an  exterior 
appendage  to  a  building  forming  a  covered  approach  or  ves- 
tibule to  a  doorway;  a  covered  way  or  entrance,  whether 
enclosed  or  unenclosed."  The  Encyclopedia  Americana  de- 
scribes a  porch  in  this  language :  "A  covered  place  of  en- 
trance to  a  building  and  diflFerentiated  from  its  principal 
mass.  Its  forms  are  various,  sometimes  extending  above 
by  more  than  one  story,  sometimes  enclosed  save  for  the 
doorway,  then  again  open  to  the  outside  on  three  sides,  with 
its  outer  corners  supported  by  columns  or  piers."  The 
words  "porch,"  "veranda"  and  "portico"  are  synonymous, 
and  in  this  country  verandas  and  porticoes  are  commonly 
called  porches.  No  part  of  the  main  mass  of  a  building 
may  be  properly  called  a  porch. 

It  is  argued  by  appellees  that  the  court  erred  in  not 
ordering  the  entire  projections  on  the  Moran  building  re^ 
moved  because  they  are  structures  not  permitted  to  be  built 
by  the  building  agreement.  No  cross-errors  are  assigned 
on  this  record.  Cross-errors  must  be  assigned  on  the  record 
before  they  can  be  considered,  under  rule  1 1  of  this  court. 
Gage  v.  Browrty  125  111.  522. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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The  Alexander  Lumber  Company  et  aL  Appellants,  vs. 
The  City  of  Farmer  City,  Appellee. 

Opinion  Hied  February  i6,  ipi6 — Rehearing  denied  April  6,  igi6. 

1.  Speciai.  assessments — payment  for  work  done  before  first 
installment  of  assessment  is  collected  should  be  by  voucher.  Un- 
der section  88  of  the  Local  Improvement  act  no  authority  is  given 
the  city  to  issue  warrants  for  the  payment  of  work  done  on  the 
contract  before  the  first  installment  of  the  assessment  is  collected, 
but  in  such  cases  payment  is  required  to  be  made  by  vouchers, 
payable  out  of  the  first  installment  when  collected. 

2.  Same — distinction  between  a  ifoucher  and  a  warrant  under 
the  Local  Improvement  act.  Under  the  Local  Improvement  act  a 
voucher  is  issued  against  the  first  installment  of  an  assessment  be- 
fore it  is  collected,  to  show  what  services  have  been  rendered  or 
expenses  incurred,  the  amount  due  therefor  and  that  the  party  to 
whom  it  is  issued  is  entitled  to  payment  out  of  the  first  install.- 
ment  when  it  is  collected,  and  it  is  issued  upon  the  certification  of 
the  board  of  local  improvements  or  of  some  officer  designated  by 
the  board  for  that  purpose,  whereas  a  warrant  is  drawn  against  a 
fund  in  the  treasury. 

3.  Same — when  bonds  must  become  due  under  the  Local  Im- 
provement act.  Under  section  86  of  the  Local  Improvement  act  a 
bond  must  become  due  some  time  in  the  year  in  which  the  install- 
ment out  of  which  it  is  payable  matures,  not  later  than  the  31st 
day  of  December  next  succeeding  the  January  in  which  the  install- 
ment is  due,  and  any  bond  issued  to  become  due  later  is  illegal. 

4.  Same — contract  for  completion  of  work  abandoned  must  be 
let  in  same  manner  as  contract  for  original  work.  The  contract 
for  the  completion  of  work  to  be  paid  for  by  special  assessment 
which  has  been  abandoned  by  a  public  contractor  must  be  let  to 

•  the  lowest  responsible  bidder,  in  the  same  manner  as  the  contract 
for  the  original  work,  where  the  cost  thereof  exceeds  $500. 

5.  Mechanics'  liens — city  cannot,  as  against  rights  of  lienors, 
claim  benefit  from  payment  contrary  to  statute.  Where  warrants 
are  issued  or  bonds  delivered  to  a  public  contractor  contrary  to 
the  provisions  of  a  statute,  the  city  cannot,  as  against  the  rights 
of  lienors,  claim  any  benefit  from  its  illegal  action  as  a  payment 
out  of  the  special  assessment  fund. 

6.  Same — tvhen  a  city  cannot  be  credited,  against  lienors,  for 
money  spent  in  completing  work  abandoned.  A  city  cannot  be 
given  credit,  against  the  claims  of  lienors,  for  the  payment  of  any 
sum  out  of  the  special  assessment  fund  for  the  completion  of  a 
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work  abandoned  by  the  contractor,  where  the  cost  of  such  comple- 
tion exceeded  $500  and  the  city  did  not  let  the  contract  therefor 
as  required  by  law. 

7.  Same — construction  of  section  2^  of  the  Mechanic's  Lien 
law.  Section  23  of  the  Mechanic's  Lien  law,  in  favor  of  persons 
furnishing  materials,  etc.,  to  a  public  contractor,  does  not  provide 
for  a  lien  against  the  improvement  or  the  property  improved,  but 
gives  the  claimant  a  lien  upon  the  money,  bonds  or  warrants  due 
and  to  become  due  the  contractor  for  material  or  labor  furnished 
the  contractor  by  the  claimant ;  and  it  is-  not  necessary  to  prove 
that  the  materials  or  appliances  furnished  the  contractor  entered 
into  the  construction  of  the  improvement. 

8.  Contracts — what  is  not  sub-letting  a  contract,  A  contract 
for  the  construction  of  a  sewer,  which  provides  that  no  part  of 
the  work  shall  be  sub-contracted  without  written  consent  of  the 
board  of  local  improvements  and  that  the  contractor  shall  furnish 
all  tools,  labor  and  materials,  does  not  preclude  the  contractor 
from  hiring  labor  and  purchasing  materials  or  machinery  without 
the  consent  of  such  board. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  DeWitt  county;  the  Hon.  W.  G.  Cochran,  Judge,  pre- 
siding. 

McMiLLEN  &  McMiLLEN,  and  Lemon  &  Lemon,  for 
appellants. 

Herrick  &  Herrick,  and  H.  M.  Steely,  for  appellee. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court  : 

This  is  an  appeal,  upon  a  certificate  of  importance,  from 
a  judgment  of  the  Appellate  Court  for  the  Third  District 
reversing  a  decree  of  the  circuit  court  of  DeWitt  county  in 
a  proceeding  instituted  in  that  court  by  the  appellants  and 
others,  under  section  23  of  the  Mechanic's  Lien  act  of  1903, 
to  enforce  liens  against  money  alleged  to  be  due  from  the 
cify  of  Farmer  City  to  a  contractor  for  work  done  under 
a  contract  with  the  city  to  construct  a  system  of  sewers  in 
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said  city,  which  was  to  be  paid  for  in  part  by  general  taxa- 
tion and  in  part  by  special  assessment.  The  suit  was  origi- 
nally begun  by  a  bill  filed  in  the  circuit  court  by  the  Mu- 
nicipal Engineering  and  Contracting  Company,  and  shortly 
afterwards  the  Alexander  Lumber  Company  filed  a  similar 
bill.  To  these  bills  numerous  lien  claimants  were  made  de- 
fendants. The  city  of  Farmer  City  answered  both  bills, 
and  other  lien  claimants  answered  setting  up  their  claims, 
and  some  of  them  filed  intervening  petitions.  The  cases 
were  consolidated,  and  the  answers  of  claimants  setting  up 
their  claims  were  by  order  of  the  court  directed  to  stand 
as  intervening  petitions.  The  right  of  all  the  claimants  to 
a  lien  upon  money  alleged  to  be  in  the  hands  of  the  city 
is  based  upon  the  same  grounds. 

In  August,  1908,  Farmer  City  passed  an  ordinance  for 
the  construction  of  a  system  of  sewers,  to  be  paid  for  in 
part  by  general  taxation  and  in  part  by  special  assessment. 
The  total  amount  assessed  to  pay  the  cost  of-  the  improve- 
ment, after  deducting  the  costs  and  expenses  of  spreading, 
levying  and  collecting  the  assessment,  was  $19,577.18.  On 
April  20,  1909,  the  city  entered  into  a  written  contract  with 
the  Howes  Bros.  Company,  by  which  said  company  agreed 
to  do  the  work  for  $16,888.15.  The  Howes  Bros.  Com- 
pany agreed  to  furnish  all  tools,  labor  and  materials  for  the 
construction  of  the  work  according  to  the  ordinances,  plans, 
profiles  and  specifications,  which  were  made  a  part  of  the 
contract.  By  paragraph  1 1  of  the  contract  the  Howes  Bros. 
Company  agreed  not  to  assign  the  contract  nor  to  sub-let 
any  of  the  work  without  the  wTitten  consent  of  the  board 
of  local  improvements  indorsed  on  the  contract.  Para- 
graph 16  is  as  follows:  "It  is  further  agreed  that  all  funds 
becoming  due  said  contractor  under  this  contract  shall  be 
and  are  subject  to  the  provisions  of  section  23  of  an  act 
entitled  'An  act  to  revise  the  law  in  relation  to  mechanic§' 
liens,'  approved  May  18,  1903,  and  in  force  July  i,  1903." 
The  Howes  Bros.  Company  entered  into  a  bond  in  the  sum 
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of  $6500,  with  the  American  Fidelity  Company  as  surety, 
conditioned  upon  its  doing  the  work  in  accordance  with  the 
terms  of  the  contract  and  ordinances.  The  contract  pro- 
vided for  the  completion  of  the  work  by  November  i,  1909. 
It  was  not  completed  by  the  contractor  by  that  time,  but 
on  that  date  the  Howes  Bros.  Company  abandoned  the 
work  and  it  was  afterwards  completed  by  the  city. 

Those  claiming  liens  on  the  fund  alleged  to  be  in  the 
possession  of  the  city  and  due  to  the  contractor  were  the 
Whitehall  Sewer  Pipe  and  Stoneware  Company,  S.  G.  Ar- 
bogast  &  Co.,  the  Alexander  Lumber  Company,  the  Chap- 
man Valve  Manufacturing  Company,  the  E.  R.  Darlington 
Lumber  Company,  F.  H.  Cox,  the  South  Bend  Foundry 
Company,  the  Municipal  Engineering  and  Contracting  Com- 
pany, Jesse  McMurphy,  E.  M.  Burr  &  Co.,  H.  L.  Williams, 
Joseph  C.  Gould  and  John  Berry,  being  thirteen  in  number. 
The  circuit  court  allowed,  in  whole  or  in  part,  all  of  the 
claims  and  decreed  their  payment  by  the  city  of  Farmer 
City  unless  they  were  paid  in  twenty  days  by  the  Howes 
Bros.  Company.  The  city  prosecuted  an  appeal  to  the  Ap- 
pellate Court  for  the  Third  District,  and  that  court  reversed 
the  decree  of  the  circuit  court  as  to  all  of  said  claims  and 
remanded  the  case  to  the  circuit  court,  with  directions  to 
dismiss  the  bills  and  intervening  petitions  for  want  of 
equity.  From  that  decree  eight  of  the  claimants,  namely, 
the  Alexander  Lumber  Company,  F.  H.  Cox,  Joseph  C. 
Gould,  the  Whitehall  Sewer  Pipe  and  Stoneware  Company, 
S.  G.  Arbogast  &  Co.,  the  E.  R.  Darlington  Lumber  Com- 
pany, H.  L.  Williams  and  E.  M.  Burr  &  Co.,  have  prose- 
cuted this  appeal  to  this  court.  The  other  five  claimants 
have  not  joined  in  the  appeal. 

By  the  terms  of  the  ordinance  the  cost  of  the  improve- 
ment was  divided  into  five  installments.  The  first  install- 
ment of  $4677.18  became  due  January  2,  1910.  The  sec- 
ond, third,  fourth  and  fifth  installments  were  for  $4100 
each,  and  for  the  purpose  of  anticipating  their  collection. 
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bonds  were  to  be  issued  bearing  interest  at  the  rate  of  five 
per  cent  per  annum.  There  was  paid  to  the  contractor  by 
the  city  from  June,  1909,  to  November  4,  1909,  upon  war- 
rants issued,  $6631.22.  Three  of  these  warrants  were  made 
payable  out  of  the  "general  fund,"  three  out  of  the  ''special 
fund"  and  the  remaining  two  out  of  the  ''general-special 
fund."  In  addition  to  these  payments  on  warrants,  bonds 
aggregating  $3900  were  delivered  to  the  contractor  previous 
to  the  time  the  city  took  over  the  work.  The  bonds  were 
dated  October  4  and  19,  1909.  The  last  warrant  issued  for 
the  payment  of  money  to  the  contractor  bore  date  Novem- 
ber 4,  1909.  At  that  time  the  only  claimants  who  had  given 
notice  to  the  city  of  their  claims  against  the  contractor  were 
the  Alexander  Lumber  Company  and  E.  M.  Burr  &  Co. 
The  former  filed  notice  of  its  claim  with  the  city  Novem- 
ber I,  1909,  and  the  latter  October  4,  1909.  Subsequently 
notices  were  filed  with  the  city  by  all  the  other  claimants. 
The  payments  made  to  the  contractor  by  the  city  by  war- 
rants drawn  ($6631.22)  and  by  bonds  delivered  ($3900) 
2^&gregate  $10,531.22.  The  expense  to  the  city  of  complet- 
ing the  work  after  the  Howes  Bros.  Company  abandoned 
the  contract  was  $3903.03.  The  aggregate  of  these  three 
amounts  is  $14,434.25.  This  amount  the  city  claims  was 
lawfully  paid  out,  and  that  in  no  event  can  any  lien  of  the 
claimants  attach  to  it.  The  city  admits  it  has  a  balance  on 
hand  of  $2580.83,  being  the  diflFerence  between  the  amount 
agreed  to  be  paid  the  contractor  and  the  amount  actually 
expended  in  paying  for  the  work. 

Appellants  contend  ( i )  that  the  issuing  of  warrants  by 
appellee  to  the  contractor  was  illegal  and  does  not  consti- 
tute a  payment  on  the  contract  out  of  the  special  assessment 
fund;  (2)  that  the  bonds  delivered  to  the  contractor  were 
illegal  and  invalid  and  did  not  constitute  a  payment  out 
of  the  special  assessment  fund;  (3)  that  the  cost  of  com- 
pleting the  improvement  after  its  abandonment  by  the  con- 
tractor exceeded  $500,  and  the  city  was  not  authorized  to 


Digitized  by 


Google 


iFilf  ^M    Alexander  Lumber  Co.  v.  Parmer  City.    269 

complete  it  but  was  required  to  let  the  contract  for  its  com- 
pletion to  the  lowest  responsible  bidder  in  compliance  with 
the  Local  Improvement  act.  For  these  reasons  appellants 
contend  that  the  city  is  to  be  considered  and  treated,  so 
far  as  their  rights  are  concerned,  as  if  it  had  never  paid 
or  attempted  any  payment  on  the  contract  out  of  the  spe- 
cial assessment  fund  and  has  on  hand  a  sufficient  sum  to 
pay  the  claims  as  liens. 

It  is  tmdeniable  that  in  the  respects  claimed  by  appel- 
lants the  city  did  not  observe  the  requirements  of  the  stat- 
ute. Section  42  of  the  Local  Improvement  act  authorizes 
the  division  of  an  assessment  for  a  public  improvement  into 
installments.  The  first  installment  becomes  due  on  -the  sec- 
ond day  of  January  next  after  the  date  the  first  voucher  is 
issued  on  account  of  work  done.  No  bonds  are  authorized 
to  be  issued  for  that  installment.  The  second  installment 
becomes  due  one  year  after  the  maturity  of  the  first  install- 
ment, and  the  remaining  installments  annually  thereafter 
until  all  are  due.  Bonds  are  authorized  to  be  issued  for 
all  the  installments  except  the  first.  The  board  of  local  im- 
provements is  required  by  said  section  to  file  in  the  office 
of  the  clerk  of  the  court  in  which  the  assessment  was  con- 
firmed, a  certificate  of  the  date  the  first  voucher  was  is- 
sued, and  the  amount  thereof,  within  thirty  days  after  the 
voucher  was  issued.  On  July  29,  1909,  the  board  of  local 
improvements  filed  in  the  office  of  the  clerk  of  the  county 
court  a  certificate  showing  that  the  first  voucher  under  the 
ordinance  for  the  improvement  was  issued  July  12,  1909, 
for  $1345.88.  No  such  voucher  is  contained  in  the  record, 
but  on  July  12,  1909,  a  warrant  was  issued  by  the  city 
which  is  in  the  following  form : 

"Treasurer  of  said  city  pay  Howes  Bros.  Co.  or  bearer  for  85% 
of  work  accepted  on  sewer,  one  thousand  three  hundred  forty-five 
28/100  dollars,  out  of  moneys  in  the  treasury  not  otherwise  ap- 
propriated, belonging  to  the  general -fund  fund. 

Charles  P.  Arbogast,  Mayor. 
Countersigned  by  David  Mitchell,  City  Clerk/' 
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The  record  shows  that  on  the  tenth  day  of  June  previ- 
ous, a  warrant  was  issued  to  the  Howes  Bros.  Company  for 
$951.72,  payable  out  of  moneys  in  the  treasury  not  other- 
wise appropriated,  belonging  to  the  general  fund.  From 
that  date  up  to  November  4,  1909,  six  other  warrants  were 
issued  to  the  contractor,  all  in  the  same  form,  except  that 
some  of  them  designated  the  fund  out  of  which  they  were 
to  be  paid  as  "general  fund,"  some  "special  fund"  and  some 
"general-special  fund."  The  issuing  of  all  these  warrants 
appears  to  have  been  ordered  by  the  city  council  upon  claims 
presented  and  allowed,  in  the  same  manner  as  other  claims 
against  the  city  for  indebtedness  incurred  in  the  conduct  of 
the  city  government.  At  the  time  these  warrants  were  is- 
sued the  first  installment  was  not  due  and  no  part  of  it  ap- 
pears to  have  been  collected.  Section  88  of  the  Local  Im- 
provement act  provides  that  if  the  first  installment  is  not 
collected  when  payments  for  the  work  fall  due,  "vouchers 
therefor  may  be  issued,  payable  out  of  the  first  installment 
when  collected.  Such  vouchers  shall  bear  no  interest  and 
shall  be  paid  from  said  installment  when  collected."  No 
authority  is  given  the  city  to  issue  warrants  for  the  payment 
of  work  done  on  the  contract  before  the  first  installment  is 
collected,  but  in  such  cases  payment  is  required  to  be  made 
by  vouchers,  payable  out  of  the  first  installment  when  col- 
lected. By  section  91  it  is  required  that  payments  on  a  con- 
tract for  an  improvement  as  the  work  progresses  may  be 
made  upon  certificates  of  the  board  of  local  improvements 
or  of  some  officer  designated  by  the  board  for  that  pur- 
pose, either  in  money,  vouchers  or  bonds,  in  the  manner 
prescribed  in  the  act.  There  is  a  distinction  between  a 
voucher  and  a  warrant,  as  used  in  the  statute.  A  voucher 
is  issued  against  the  first  installment  before  it  is  collected, 
to  show  what  services  have  been  rendered  or  expenses  in- 
curred, the  amount  due  therefor  and  that  the  party  to  whom 
it  is  issued  is  entitled  to  payment  out  of  the  first  installment 
when  it  is  collected,  and  it  is  issued  upon  the  certification 
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of  the  board  of  local  improvements  or  of  some  officer  des- 
ignated by  the  board  for  that  purpose.  A  warrant  is  drawn 
against  a  fund  in  the  treasury.  No  voucher  appears  to  have 
been  issued  against  the  first  installment  and  no  attempt  ap- 
pears to  have  been  made  to  comply  with  the  requirements 
of  the  statute,  for  the  aggregate  of  the  warrants  issued 
exceeded  the  amount  of  the  first  installment  by  $1954.04. 
They  were  not  made  payable  out  of  the  first  installment 
but  were  payable  out  of  moneys  in  the  treasury,  not  other- 
wise appropriated,  belonging  to  the  "general  fund,'*  "spe- 
cial fund"  and  "general-special  fund."  They  were  issued 
contrary  to  the  provisions  of  the  statute,  and  as  against  the 
rights  of  appellants  the  city  cannot  claim  any  benefit  from 
its  illegal  action  as  a  payment  out  of  the  special  assess- 
ment fund. 

The  bonds  delivered  to  the  contractor  as  part  payment 
on  the  contract  were  dated  October  4  and  19,  1909,  and 
aggregated  $3900.  Each  bond  recites  that  it  is  issued  in 
anticipation  of  the  second  installment  and  "expires  Jan.  2, 
1914."  Section  86  of  the  Local  Improvement  act  prescribes 
the  requirements  of  such  bonds  and  a  form  in  which  they 
may  be  made.  Each  bond  is  required  to  state  on  its  face 
the  installment  out  of  which  it  is  payable,  and  shall  become 
due  some  time  in  the  year  in  which  the  corresponding  in- 
stallment matures,  the  date  to  conform,  as  nearly  as  may 
be,  to  the  time  when  the  installment  will  be  collected,  "Pro- 
videdy  also,  that  it  shall  be  lawful  to  provide  in  the  case  of 
any  one  or  more  of  the  bonds  in  any  series,  that  such  bond 
or  bonds  shall  not  become  due  until  some  subsequent  date, 
not  later  than  the  31st  day  of  December  next  succeeding 
the  January  in  which  the  installment  against  which  such 
series  is  issued  shall  become  due  and  payable."  All  of  the 
bonds  issued  and  delivered  to  the  Howes  Bros.  Company 
state  on  their  face  that  they  are  issued  against  the  second 
installment  of  the  assessment.  That  installment  became  due 
in  January,  191 1,  but  the  bonds  were  not  due  until  Janu- 
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ary  2,  1914,  three  years  after  the  installment  against  which 
they  were  issued  matured.  The  latest  date  the  statute  au- 
thorized fixing  the  maturity  of  the  bonds  issued  against  the 
second  installment  was  the  31st  day  of  December,  191 1. 
These  bonds  being  in  plain  violation  of  the  requirements  of 
the  statute  were  illegal,  and  as  against  the  rights  of  lienors 
cannot  be  treated  as  a  payment  on  the  contract  by  the  city 
out  of  the  special  assessment  fund.  The  authority,  power 
and  duties  of  the  city  are  strictly  statutory,  and  the  au- 
thority and  powers  conferred  by  the  statute  must  be  exer- 
cised in  the  manner  prescribed  thereby.  Webster  v.  People, 
98  111.  343;  Clarke  v.  City  of  Chicago,  185  id.  354;  Ly- 
man V.  City  of  Chicago,  211  id.  209. 

The  city  was  prohibited  by  the  statute  from  itself  com- 
pleting the  work.  The  cost  of  completing  the  work  was 
$3903.03.  Section  74  of  the  Local  Improvement  act  pro- 
vides that  any  public  improvement  to  be  paid  for  wholly  or 
in  part  by  special  assessment  or  special  tax,  when  the  ex- 
pense thereof  shall  exceed  $500,  shall  be  let  to  the  lowest 
responsible  bidder  in  the  manner  prescribed  in  the  act  for 
letting  contracts  by  the  municipality.  Section  82  provides 
that  if  contractors  who  have  taken  a  contract  shall  not  com- 
plete the  work  within  the  time  mentioned  in  the  contract  or 
within  such  further  time  as  the  board  of  local  improve- 
ments shall  or  may  give  them,  said  board  may  re-let  the 
unfinished  portion  of  the  work  "after  pursuing  the  formali- 
ties prescribed  hereinbefore  for  the  letting  of  the  whole  in 
the  first  instance/'  All  contractors  for  such  public  work 
are  required  to  give  a  bond  to  the  satisfaction  and  approval 
of  the  board  of  local  improvements,  in  such  sum  as  the 
board  shall  deem  adequate,  conditioned  for  the  faithful  per- 
formance of  the  contract.  In  City  of  Chicago  v.  Hanreddy, 
211  111.  24,  the  court  considered  the  right  of  the  city  to 
complete  an  unfinished  public  improvement  which  had  been 
abandoned  by  the  contractors,  the  cost  of  which  was  not  to 
be  paid  by  special  assessment,  without  letting  the  contract 
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to  bidders.  It  was  held  the  city  could  not  do  so.  It  ap- 
pears from  the  opinion  that  the  decision,  which  was  ren- 
dered in  1904,  was  based  upon  section  50  of  article  9  of 
the  Cities  and  Villages  act.  At  that  time  said  section  50 
required  all  contracts  for  the  making  of  any  public  improve- 
ment to  be  paid  for  in  whole  or  in  part  by  special  assess- 
ment, and  any  work  or  other  public  improvement  when  the 
expense  thereof  exceeded  $500  should  be  let  to  the  lowest 
bidder.  This  statute  was  amended  in  191 1,  and  as  amended 
it  authorized  any  work  or  other  public  improvement,  "ex- 
cept any  work  or  public  improvement  to  be  paid  for  in 
whole  or  in  part  by  special  assessment,"  to  be  constructed 
either  by  contract  let  to  the  lowest  responsible  bidder,  or, 
by  a  two-thirds  vote  of  all  the  aldermen  or  trustees  elected, 
it  might  be  constructed  by  the  city  in  the  manner  prescribed 
in  such  section.  Both  by  said  section  50  and  section  74  of 
the  Local  Improvement  act,  where  a  public  improvement  is 
to  be  paid  for  in  whole  or  in  part  by  special  assessment,  the 
contract  to  do  the  work  is  required  to  be  let  to  the  lowest 
responsible  bidder,  and  by  section  82  the  completion  of  the 
work,  where  it  has  been  let  to  and  abandoned  by  a  con- 
tractor, must  be  let  in  the  same  manner  as  the  contract  for 
the  original  work.  The  completion  of  the  work,  therefore, 
by  the  city  of  Farmer  City  was  not  only  unauthorized  but 
was  directly  forbidden  by  the  statute,  and  in  our  opinion 
the  city  cannot  be  given  credit  for  the  payment  of  any  sum 
whatever  out  of  the  special  assessment  fund  for  the  com- 
pletion of  the  work. 

As  between  the  rights  of  appellants  and  appellee  the  city 
is  to  be  treated  as  having  on  hand  the  entire  amount  of  the 
special  assessment  collected  for  the  purpose  of  paying  the 
contract  for  the  improvement.  This  was  the  view  adopted 
by  the  chancellor  in  the  circuit  court.  The  decree  finds  that 
at  the  time  of  the  commencement  of  the  suit,  and  at  the 
time  notice  was  given  the  city  of  the  claims  of  the  parties 
for  liens,  the  city  had  in  its  treasury,  in  money  or  unde- 
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livered  local  improvement  bonds  belonging  to  this  fund, 
$17,015.08,  subject  to  be  applied  to  the  payment  of  said 
claims.  The  chancellor  allowed  interest  on  all  the  claims 
of  appellants  but  one,  the  amount  fixed  as  due  each  being  as 
follows :  The  Whitehall  Sewer  Pipe  and  Stoneware  Com- 
pany $1538.50;  Arbogast  &  Co.  $1179.65;  the  Alexander 
Lumber  Company  $2590;  the  E.  R.  Darlington  Lumber 
Company  $74.44;  F.  H.  Cox  $819.05;  E.  M.  Burr  &  Co. 
$323.96;  H.  L.  Williams  $82.54;  Joseph  C.  Gould  $179.17. 
The  decree  finds  that  these  claims  were  for  material  and 
labor  furnished  by  the  claimants  under  contracts  with  the 
Howes  Bros.  Company,  and  orders  said  company  to  pay 
the  several  lienors  the  amounts  fixed  in  the  decree  as  due 
them,  within  twenty  days,  and  in  default  of  such  pa}Tnent 
orders  that  the  city  of  Farmer  City  pay  to  the  master  in 
chancery,  within  thirty  days,  the  aggregate  amount  of  the 
claims  for  which  liens  were  allowed,  and  the  master  was 
directed  to  distribute  the  money  to  the  lienors  in  accord- 
ance with  the  terms  of  the  decree. 

A  part  of  the  claim  allowed  appellant  Arbogast  &  Co. 
was  $35  for  the  use  of  an  engine  and  pump,  and  a  small 
sum  for  oil  barrels,  a  tank,  and  possibly  some  other  insig- 
nificant items.  The  lumber  furnished  the  Howes  Bros. 
Company  by  the  Alexander  Lumber  Company  was  used  by 
the  contractor  in  sheathing  and  shoring  the  trench,  in  build- 
ing forms  at  the  retaining  wall  or  head  wall,  and  as  a  track 
upon  which  to  run  the  heavy  excavating  machine.  The  de- 
cree finds,  from  the  evidence,  that  the  lumber  for  which  the 
Alexander  Lumber  Company  claim  was  allowed  in  part  was 
actually  used  in  the  construction  of  the  work.  It  did  not 
become  a  part  of  the  completed  sewer  but  was  left  in  the 
trenches,  where  used  for  shoring  or  other  purposes,  for  the 
protection  of  the  men  at  work  and  also  to  protect  the  sewer. 
Some  of  it,  employed  for  other  purposes,  was  used  up  by 
the  contractor  in  the  work  and  was  not  returned  to  the  lum- 
ber company  or  taken  away  for  further  use.     It  is  claimed 
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by  appellee  that  $58.29  of  the  claim  of  E.  M.  Burr  &  Co. 
was  for  pipe  furnished  for  use  in  carrying  water  to  the 
trench  or  the  mixing  boxes  where  the  concrete  was  mixed 
and  did  not  become  a  part  of  the  improvement.  The  same 
thing  is  claimed  as  to  a  part  of  the  claim  of  H.  L.  Williams. 
It  is  also  claimed  that  a  small  part  of  the  claim  of  appel- 
lant J.  C.  Gould  was  for  work  in  repairing  machinery  and 
tools.  Appellee  insists  that  no  lien  against  money  in  the 
hands  of  a  city,  due  a  contractor,  can  be  allowed  in  favor 
of  sub-contractors  or  parties  furnishing  the  contractor  ma- 
terial, under  section  23,  unless  the  material  furnished  en- 
tered into  and  became  a  part  of  the  improvement.  Kitten- 
house  &  Bmbree  Co.  v.  Brown  &  Co,  254  111.  549,  Haas 
Electric  Co,  v.  Amusement  Co.  236  id.  452,  and  some  other 
similar  cases,  are  relied  on  to  support  this  contention.  In 
those  cases  the  court  was  construing  the  provisions  of  the 
Mechanic's  Lien  law  relative  to  the  enforcement  of  liens 
provided  by  the  act  against  the  property  of  the  owner,  and 
it  was  held  that  under  the  act  as  it  then  existed,  to  entitle 
one  furnishing  material  to  a  contractor  to  a  lien  against  the 
real  estate  of  the  owner  the  material  must  have  entered  into 
and  become  a  part  of  the  improvement  or  it  must  have  been 
furnished  for  that  purpose.  The  construction  of  section  23 
is  not  governed  by  the  construction  given  the  provisions  of 
the  act  relating  to  the  enforcement  of  liens  afforded  against 
the  owner's  real  estate.  These  provisions  of  the  act  give 
no  lien  against  money  in  the  owner's  hands  due  the  con- 
tractor, but  the  lien  is  against  the  real  estate  and  improve- 
ment. Section  23  is  as  follows:  "Any  person  who  shall 
furnish  material,  apparatus,  fixtures,  machinery,  or  labor  to 
any  contractor  for  a  public  improvement  in  this  State,  shall 
have  a  lien  on  the  money,  bonds  or  warrants  dtie  or  to  be- 
come due  such  contractor  for  such  improvement :  Proznded, 
such  person  shall,  before  payment  or  delivery  thereof  is 
made  to  such  contractor,  notify  the  officials  of  the  State, 
county,  township,  city  or  municipality  whose  duty  it  is  to 
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pay  such  contractor  of  his  claim  by  a  written  notice.  It 
shall  be  the  duty  of  such  official  so  notified  to  withhold  a 
sufficient  amount  to  pay  such  claim  until  it  is  admitted,  or 
by  law  established,  and  thereupon  to  pay  the  amount  there- 
of to  such  person,  and  such  payment  shall  be  a  credit  on 
the  contract  price  to  be  paid  such  contractor."  This  sec- 
tion does  not  provide  for  a  lien  against  the  improvement  or 
the  property  improved,  but  only  gives  the  sub-contractor  or 
claimant  a  lien  on  the  money,  bonds  or  warrants  due  or  to 
become  due  the  contractor  for  material,  apparatus,  fixtures, 
machinery  or  labor  furnished  the  contractor  by  the  claim- 
ant, for  a  public  improvement.  The  property  of  the  owner 
cannot  be  disturbed  in  the  enforcement  of  this  lien,  and  in 
our  opinion  the  court  was  justified  in  allowing  the  claims 
of  appellants  to  be  paid  out  of  the  special  assessment  lev- 
ied and  collected  to  pay  for  the  improvement. 

It  is  also  contended  by  appellee  that  appellants  are 
barred  from  asserting  their  claims  against  money  in  the 
hands  of  the  city  due  the  contractor,  by  paragraph  ii  of 
the  contract,  which  provides  that  no  part  of  the  work  shall 
be  sub-contracted  without  the  written  consent  of  the  board 
of  local  improvements.  We  think  this  is  a  misapprehension 
of  the  provisions  of  the  contract  referred  to.  No  part  of 
the  work  was  sub-let  within  the  meaning  of  the  contract  as 
we  construe  it.  The  contractor  agreed  to  furnish  all  tools, 
labor  and  materials  for  the  construction  of  the  work,  and 
it  would  be  an  unreasonable  interpretation  of  the  contract 
to  construe  it  to  mean  that  no  labor  could  be  hired  or  ma- 
terial bought  except  by  the  written  consent  of  the  board  of 
local  improvements.  It  was  certainly  never  contemplated  by 
the  contract  that  the  contractor  should  make  all  the  mate- 
rials required  to  be  used  and  do  all  the  work  itself  without 
the  hiring  of  any  labor.  Paragraph  1 1  related  to  sub-letting 
the  construction  of  part  of  the  work,  and  not  to  contracts 
made  by  the  contractor  for  material  and  labor. 
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We  conclude  that  the  circuit  court  did  not  err  in  decree- 
ing the  payment  of  the  claims  of  appellants,  and  the  judg- 
ment of  the  Appellate  Court  reversing  the  decree  of  the 
circuit  court  in  favor  of  appellants  is  reversed  and  the  de- 
cree of  the  circuit  court  as  to  them  is  affirmed. 

Judgment  reversed. 


The  People  ok  the  State  ok  Illinois,  Appellee,  z;^. 
The  Adams  State  Bank,  Appellant. 

Opinion  Hied  February  i6,  ipi6 — Rehearing  denied  April  6,  ipi6, 

1.  Constitutional  law — section  ii  of  the  State  Banks  act  is 
valid.  The  classification  made  by  section  ii  of  the  State  Banks 
act,  which  fixes  the  minimum  of  capital  stock  required  on  the 
basis  of  population  of  the  city,  town  or  village  where  the  bank  is 
proposed  to  be  organized,  is  a  reasonable  classification  for  secur- 
ing the  protection  of  depositors  and  enabling  the  stockholders  to 
obtain  a  fair  return  on  their  investment;  and  such  section  is  not 
invalid  as  in  violation  of  the  provisions  of  section  22  of  article  4 
of  the  constitution  against  special  legislation.  (Dupee  v.  Swigert, 
127  111.  494,  distinguished.) 

2.  Banks — word  "towns,"  as  used  in  section  11  of  the  State 
Banks  act,  means  incorporated  towns.  The  word  "towns,"  as  used 
in  section  11  of  the  State  Banks  act,  referring  to  the  minimum  of 
capital  required  for  organizing  banks  in  cities,  towns  and  villages 
of  certain  size,  means  incorporated  towns. 

3.  Same — effect  upon  State  bank  zvhen  village  is  annexed  to 
a  city.  Where  a  village  in  which  a  State  bank  is  organized  with 
a  capital  stock  of  $25,000  is  subsequently  annexed  to  a  city  of  a 
size  requiring,  under  section  11  of  the  State  Banks  act,  a  greater 
capital,  the  bank  cannot  move  its  location  to  any  point  it  may  de- 
sire within  the  city  without  increasing  its  capital  stock  but  is  lim- 
ited to  a  location  within  the  territory  which  comprised  the  village 
before  the  annexation  took  place;  and  this  restriction  does  not 
amount  to  an  unconstitutional  impairment  of  contract  nor  a  depri- 
vation of  property  rights  without  due  process  of  law. 

Farmer,  C.  J.,  and  Dunn,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;    the 
Hon.  John  P.  McGoorty,  Judge,  presiding. 
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Homer  Suluvan,  (Luther  F.  Binkley,  and  How- 
ard F.  Bishop,  of  counsel,)  for  appellant. 

P.  J.  LucEY,  Attorney  General,  and  Thos.  E.  Dempcy, 
for  the  People. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

An  information  in  the  nature  of  quo  ivarranto  was  filed 
in  the  circuit  court  of  Cook  county  by  the  Attorney  Gen- 
eral, on  behalf  of  the  People,  against  the  Adams  State 
Bank,  a  banking  corporation  organized  under  the  laws  of 
Illinois.  The  Attorney  General  demurred  to  the  pleas  of 
the  bank,  the  court  sustained  the  demurrer,  found  the  bank 
guilty  of  usurpation  and  abuse  of  its  franchise  and  charter, 
entered  a  judgment  of  ouster  and  assessed  a  fine  in  the  sum 
of  one  dollar.  This  appeal  has  been  perfected  from  that 
judgment. 

The  information  charges  that  prior  to  April  22,  1914, 
Morgan  Park  was  a  village  in  Cook  county  with  a  popula- 
tion of  less  than  5000  inhabitants;  that  the  Adams  State 
Bank  is  a  corporation  organized  October  30,  191 3,  under 
the  State  Bank  act;  that  its  charter  and  articles  of  incor- 
poration recite  that  the  bank  is  located  in  Morgan  Park  and 
has  a  capital  stock  of  $25,000,  and  that  it  is  formed  and 
organized  for  the  purpose  of  doing  a  general  banking  busi- 
ness; that  some  time  between  October  30,  1913,  (the  date 
of  its  organization,)  and  November  16,  1914,  it  began  do- 
ing a  general  banking  business  at  3945  West  Twenty-sixth 
street,  in  the  city  of  Chicago,  a  city  of  more  than  50,000 
inhabitants,  and  that  for  the  two  months  then  last  past  had 
carried  on  a  general  banking  business  at  that  place  in  the 
city  of  Chicago  without  warrant  or  authority  and  contrary 
to  the  statutes,  and  the  information  prays  that  it  may  be 
required  to  answer  by  what  warrant  it  claims  to  use  and 
enjoy  such  privileges.  The  bank  replied  by  pleas  question- 
ing the  constitutionality  of  section  11  of  the  State  Bank 
act.     The  pleas  also  allege  the  organization  of  the  bank 
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and  the  commencement  of  business  by  it  prior  to  April  7, 
1914,  in  Morgan  avenue,  in  the  village  of  Morgan  Park; 
tliat  said  village  was  annexed  to  the  city  of  Chicago  by  the 
voters  of  that  city  at  an  election  held  April  7,  1914,  and  by 
the  voters  of  the  village  at  an  election  held  on  the  21st  day 
of  April,  1914;  that  thereupon  the  bank  became  a  resident 
of  the  city  of  Chicago;  that  on  account  of  the  imposition 
of  additional  obligations  and  duties  upon  the  bank  through 
the  action  of  the  people  of  the  village  in  extending  the 
boundary  lines  of  the  village  and  becoming  merged  in  the 
city  of  Chicago  it  became  necessary  for  the  bank  to  remove 
its  quarters,  and  on  November  i,  1914,  it  removed  its  bank- 
ing quarters  from  Morgan  avenue  to  3945  West  Twenty- 
sixth  street,  in  the  city  of  Chicago. 

Two  questions  of  law  are  presented  for  our  determina- 
tion :  First,  is  section  1 1  of  the  State  Bank  act  unconstitu- 
tional? And  second,  after  the  annexation  of  the  village  of 
Morgan  Park  to  the  city  of  Chicago  is  appellant's  place 
of  business  limited  to  the  territory  which  had  theretofore 
comprised  the  village? 

The  principal  contention  is  that  section  1 1  of  the  State 
Bank  act  is  unconstitutional  for  the  reason  that  it  contra- 
venes section  22  of  article  4  of  the  constitution,  which  pro- 
hibits the  passage  of  local  or  special  laws  in  the  instances 
therein  specified,  and  in  support  of  this  contention  it  is  in- 
sisted that  the  classification  contained  in  said  section  1 1  is 
unjust  and  unreasonable.  Appellant  relies  almost  entirely 
upon  Dupee  v.  Swigert,  127  111.  494,  in  support  of  this  con- 
tention. In  that  case  the  State  Bank  act,  as  it  was  origi- 
nally passed  in  1887,  was  under  consideration.  By  section 
II  of  the  act  as  originally  passed  it  was  provided  that 
banks  might  be  organized  under  the  act  in  cities,  villages 
and  incorporated  towns  of  not  to  exceed  5000  inhabitants 
with  a  capital  stock  of  not  less  than  $25,000,  and  in  all 
cities,  villages  and  incorporated  towns  of  not  to  exceed 
10,000  inhabitants  with  a  capital  stock  of  not  less  than 
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$50,000.  No  provision  whatever  was  made  for  the  amount 
of  capital  stock  of  banks  to  be  organized  in  any  city  whose 
population  exceeded  10,000  inhabitants.  We  held  in  that 
case  that  this  classification  was  obnoxious  to  the  constitu- 
tional prohibition  against  special  legislation  and  that  it  was 
purely  arbitrary  and  had  no  foundation  in  reason  or  jus- 
tice. Since  that  case  was  decided  section  11  of  the  State 
Bank  act  has  been  amended,  and  it  now  provides,  in  sub- 
stance, that  banks  may  be  organized  under  the  provisions 
of  the  act  in  all  cities,  towns  and  villages  with  a  minimum 
capital  stock,  according  to  population,  as  follows:  In  all 
cities,  towns  and  villages  of  not  exceeding  5000  inhabitants, 
$25,000;  of  over  5000  and  not  less  than  10,000  inhabitants, 
$50,000;  of  10,000  and  less  than  50,000  inhabitants,  $100,- 
000;  and  of  50,000  inhabitants  or  more,  $200,000.  (Hurd's 
Stat.  191 3,  p.  120.)  This  amendment  meets  the  objection 
raised  and  considered  in  Dupee  v.  Sivigert,  supra.  One  of 
the  important  matters  to  be  considered  by  the  legislature  in 
providing  for  the  organization  of  banking  corporations  is 
the  protection  to  be  afforded  those  who  deposit  money  with 
such  institutions.  Section  6  of  article  11  of  the  constitu- 
tion provides  that  every  stockholder  in  a  banking  corpo- 
ration shall  be  liable  to  its  creditors,  over  and  above  the 
amount  of  his  stock,  to  an  amount  equal  to  such  stock  for 
all  liabilities  of  the  institution  accruing  while  he  remains 
a  stockholder.  This  section  of  the  constitution  is  a  self- 
executing  provision.  {Dupee  v.  Szingert,  supra.)  It  will 
thus  be  seen  that  the  extent  of  the  protection  afforded  the 
depositors  of  a  banking  corporation  is  measured  by  the 
amount  of  the  capital  stock  of  the  institution.  It  was  a 
fair  and  natural  assumption  on  the  part  of  the  legislature 
that  the  larger  the  number  of  inhabitants  in  any  city,  town 
or  village,  the  larger  would  be  the  wealth  of  that  com- 
munity. In  order  to  insure  the  depositors  of  banking  cor- 
porations organized  under  the  act  relatively  equal  protection 
a  classification  in  reference  to  population  is  a  just  and  rea- 
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sonable  one,  and  the  classification  made  by  section  ii  of 
the  State  Bank  act  is  not  in  conflict  with  section  22  of  arti- 
cle 4  of  the  constitution. 

Upon  the  theory  that  the  word  ''towns/'  as  used  in  said 
section  11,  refers  to  townships,  it  is  contended  that  the  act 
does  not  operate  equally  in  all  sections  of  the  State,  inas- 
much as  in  counties  not  under  township  organization  no 
capital  stock  whatever  is  required  for  a  bank  organized  out- 
side the  corporate  limits  of  a  city  or  village.  This  assumes 
that  a  banking  corporation  may  be  organized  under  this 
act  outside  the  incorporated  limits  of  a  city,  town  or  vil- 
lage. It  is  not  necessary  to  determine  here  whether  that 
assumption  is  correct,  as  the  word  "towns,"  as  used  in  the 
act,  evidently  refers  to  incorporated  towns. 

The  principal  question  argued,  and  the  one  which  is  the 
real  bone  of  contention  between  the  parties,  is  whether  ap- 
pellant, after  the  annexation  of  the  village  of  Morgan  Park 
to  the  city  of  Chicago,  had  a  right  to  change  its  place  of 
business  from  the  territory  which  had  formerly  comprised 
the  village  of  Morgan  Park  to  any  place  within  the  city  of 
Chicago  as  it  had  existed  prior  to  the  annexation  of  the 
village.  On  both  sides  it  is  contended  that  the  charter  of 
appellant  constitutes  a  contract  between  it  and  the  State, 
and  appellant  seeks  to  invoke  the  doctrine  that  this  contract 
cannot  be  impaired  without  its  consent  under  the  constitu- 
tion of  the  United  States  and  the  constitution  of  Illinois. 
We  are  called  upon  to  do  no  more  and  no  less  than  to  con- 
strue the  meaning  of  the  statute  under  which  appellant  was 
organized,  and  thus  to  construe  the  meaning  of  its,  charter 
or  contract  with  the  State.  It  certainly  would  constitute  no 
impairment  of  the  contract  existing  between  appellant  and 
the  State  to  announce  its  true  construction,  even  though 
that  construction  should  be  contrary  to  the  views  held  by 
appellant.  Section  1 1  of  the  State  Bank  act  fixes  the  mini- 
mum amount  of  capital  stock  of  banking  corporations  to  be 
organized  in  cities,  towns  and  villages  of  certain  specified 
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population.  As  has  been  pointed  out,  this  classification  is 
grounded  upon  a  sound,  just  and  reasonable  basis.  It  was 
contemplated  by  the  legislature  that  in  each  city,  village 
and  incorporated  town  in  the  State  the  amount  of  the  capi- 
tal stock  of  a  banking  corporation  should  be  fixed  at  such 
a  figure  that  the  depositors  would  receive  ample  protection 
and  those  investing  their  money  in  the  capital  stock  of  the 
institution  would  at  the  same  time  have  an  opportunity  to 
receive  fair  returns  upon  the  investment.  Under  the  pro- 
visions of  the  act  it  would  have  been  impossible  for  appel- 
lant to  organize  to  do  business  in  the  city  of  Chicago  with 
a  capital  stock  of  less  than  $200,000,  and  as  a  general  prop- 
osition it  ought  not  to  be  permitted  to  do  indirectly  what 
the  statute  prohibits  it  from  doing  directly.  It  is  true,  as 
appellant  contends,  that  immediately  upon  the  annexation  of 
the  village  of  Morgan  Park  to  the  city  of  Chicago  it  be- 
came a  citizen  of  the  city  of  Chicago  and  equally  amenable 
with  all  other  citizens  of  that  municipality  to  the  local  laws 
and  regulations.  It  does  not  necessarily  follow  from  this 
fact  that  appellant  thereby  had  the  right  to  remove  its  place 
of  business  to  any  section  of  the  city  of  Chicago  that  it 
might  choose  to  select.  On  the  organization  of  appellant, 
under  its  charter  or  contract  with  the  State  it  was  author- 
ized to  do  business  anywhere  within  the  limits  of  the  village 
of  Morgan  Park,  and  the  territory  within  which  it  was  au- 
thorized to  locate  its  place  of  business  was  not  necessarily 
changed  or  enlarged  by  the  annexation  of  the  village  of 
Morgan  Park  to  the  city  of  Chicago. 

This  exact  question  was  raised  and  determined  in  First 
Nat.  Bank  of  Capitol  Hill  v.  Murray,  212  Fed.  Rep.  140, 
in  reference  to  the  right  of  a  national  bank  to  change  its 
location  under  similar  circumstances.  In  that  case  the  First 
National  Bank  of  Capitol  Hill,  Oklahoma,  was  chartered  in 
1909  to  do  business  in  the  village  of  Capitol  Hill,  a  suburb 
outside  the  corporate  limits  of  Oklahoma  City,  with  a  capi- 
tal stock  of  $25,000.    The  village  of  Capitol  Hill  had  less 
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than  3000  inhabitants.    Within  a  month  after  the  bank  had 
received  its  charter  the  village  of  Capitol  Hill  was  annexed 
to  Oklahoma  City,  which  had  a  population  of  over  50,000. 
The  bank  thereupon  applied  to  the  comptroller  for  permis- 
sion to  remove  its  location  to  the  business  section  of  Okla- 
homa City,  which  application  was  refused  unless  the  bank 
increased  its  capital  stock  to  at  least  $200,000,  changed  its 
name  and  agreed  to  comply  with  the  provisions  of  the  law 
relating  to  reserves  held  by  banks  in  reserve  cities,  of  which 
Oklahoma  City  was  one.    The  bank  declined  to  comply  with 
these  conditions  but  removed  to  the  location  it  desired,  and 
the  comptroller  brought  suit  to  forfeit  the  charter  of  the 
bank.    The  United  States  circuit  court  of  appeals,  in  affirm- 
ing the  judgment  of  the  district  court  in  forfeiting  the  char- 
ter of  the  bank,  gave  the  following  summary  of  the  United 
States  statutes  relating  to  the  situation:     "The  organiza- 
tion certificate  of  a  national  banking  association  must  state 
the  name  adopted,  which  is  subject  to  the  approval  of  the 
comptroller.     It  must  also  state  the  place  where  its  opera- 
tions of  discount  and  deposit  are  to  be  carried  on,  and  its 
usual  business  shall  be  transacted  at  an  office  or  banking 
house  in  the  place  so  specified.    The  reserve  required  to  be 
maintained  by  a  national  bank  in  a  non-reserve  locality  is 
fifteen  per  cent  of  its  deposits,  while  in  a  reserve  city  it  is 
twenty-five  per  cent.     Generally  a  national  bank  cannot  be 
organized  with  a  capital  less  than  $100,000  nor  in  a  city 
of  more  than  50,000  inhabitants  with  a  capital  less  than 
$200,000,  but  with  the  approval  of  the  Secretary  of  the 
Treasury  it  may,  in  a  place  of  3000  inhabitants  or  less,  have 
a  capital  of  at  least  $25,000,  and  in  a  place  of  not  exceed- 
ing 6000  inhabitants  a  capital  not  less  than  $50,000.     A 
national  bank  may  change  its  name  or  the  'place'  where  its 
operations  of  discount  and  deposit  are  carried  on  to  any 
other  'place'  in  the  same  State  not  more  than  thirty  miles 
distant,  with  the  approval  of  the  comptroller,  but  no  such 
change  shall  be  valid  until  the  comptroller  has  issued  his 
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certificate  of  approval/'  In  determining  the  question  in- 
volved the  court  then  said,  inter  alia:  "We  do  not  think 
the  Capitol  Hill  bank  acquired,  through  the  action  of  the 
local  authorities,  immunity  from  those  requirements  of  the 
comptroller  which  could  have  been  imposed  had  it  first 
sought  a  certificate  of  authority  to  do  business  in  Oklahoma 
City.  It  insists  upon  carrying  its  meager  equipment,  just 
acquired,  into  the  larger  and  more  important  field  of  action 
solely  because  of  a  local  occurrence  foreign  to  the  spirit  and 
intent  of  the  Federal  statutes  and  in  which  no  one  charged 
with  the  administration  of  those  statutes  participated.  If 
it  should  prevail  in  this,  a  way  is  pointed  out  by  which  in- 
terested persons,  advised  of  impending  changes  of  munici- 
pal limits,  may  evade  the  commands  and  prohibitions  of 
Congress  on  a  subject  peculiarly  within  its  exclusive  juris- 
diction. Had  the  bank  sought  authority  at  first  to  do  busi- 
ness in  the  city  on  village  conditions  it  would  certainly  have 
been  refused  as  contrary  to  law.  It  should  not  be  indirectly 
secured  in  the  way  shown.  Though  the  separate  identity  of 
the  village  has  been  by  the  action  of  the  local  authorities 
and  for  local  governmental  purposes  merged  in  that  of  the 
city,  the  city  is  not,  in  the  circumstances  of  this  case,  the 
same  'place'  as  the  village,  within  the  meaning  of  the  Fed- 
eral statutes  and  the  action  of  the  comptroller  sought  and 
obtained  by  the  organizers  of  the  bank."  The  same  prin- 
ciple is  involved  here,  and  the  reasoning  and  conclusion  of 
that  case  meet  with  our  approval. 

There  is  no  force  in  appellant's  contention  that  the  guar- 
anty of  the  State  and  Federal  constitutions  that  the  prop- 
erty of  the  citizen  shall  not  be  taken  without  due  process 
of  law  would  be  violated  in  requiring  it  to  conduct  its  busi- 
ness within  the  territory  which  comprised  the  village  of 
Morgan  Park  prior  to  its  annexation  to  the  city  of  Chi- 
cago. When  appellant  selected  the  village  of  Morgan  Park 
as  the  place  within  which  it  desired  to  transact  its  busi- 
ness it  did  so  knowing  that  under  the  laws  of  Illinois  it 
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was  possible  that  the  village  of  Morgan  Park  might  be  an- 
nexed to  some  other  municipality,  and  when  the  village  was 
so  annexed  to  the  city  of  Chicago,  appellant,  together  with 
every  other  institution  and  individual  in  the  village  of  Mor- 
gan Park,  was  bound  to  adjust  itself  to  the  new  order  of 
things,  to  submit  to  the  jurisdiction  of  that  city  and  com- 
ply wath  its  ordinances.  The  appellant  violated  the  provi- 
sions of  its  charter  when  it  removed  its  place  of  business 
from  the  territory  which  had  comprised  the  village  of  Mor- 
gan Park  to  the  city  of  Chicago. 

The  judgment  of  the  circuit  court  is  accordingly  af- 

^^^  '  Judgment  affirmed. 

Farmer,  C.  J.,  and  Dunn,  J.,  dissenting. 


The  People  ex  rel.  Andrew  J.  Dailey,  County  Collector, 
Appellee,  vs,  Walter  L.  Ross,  Receiver,  Appellant. 

Opinion  filed  February  i6,  ipi6 — Rehearing  denied  April  6,  ipi6. 

1.  Taxes — records  of  county  board  may  be  amended  although 
there  is  a  new  clerk.  The  county  board  may  amend  its  records  at 
any  time  according  to  the  fact  or  direct  the  clerk  to  amend  them, 
even  though  they  have  once  been  approved  and  though  there  is  a 
new  clerk;  and  this  right  to  amend  is  not  dependent  upon  sec- 
tion 191  of  the  Revenue  act  but  is  common  to  legislative  and  col- 
lective bodies  generally. 

2.  Same — when  memorandum  is  sufficient  to  show  that  county 
board  approved  the  road  and  bridge  levies.  A  memorandum  by 
the  county  clerk  showing  a  motion  and  vote  of  the  county  board 
"to  accept  the  road  and  bridge  levies"  is  a  sufficient  basis  for  an 
amendment  of  the  record  showing  the  approval  of  the  levies  by 
the  county  board,  the  use  of  the  word  **accept"  being  evidently  the 
mistake  of  the  clerk. 

3.  Same — Roads  and  Bridges  act  of  ipis  requires  a  hard  road 
tax  levy  to  be  certified  directly  to  county  clerk.  The  Roads  and 
Bridges  act  of  1913  requires  the  commissioners  of  highways  to 
levy  an  annual  hard  road  tax  in  accordance  with  the  vote  at  the 
election  and  to  certify  the  same  directly  to  the  county  clerk,  and 
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the  filing  of  the  original  certificate  with  the  town  clerk  and  a  cer- 
tified copy  with  the  county  clerk,  in  accordance  with  the  old  law, 
does  not  authorize  the  county  clerk  to  extend  the  tax  after  the 
act  of  191 3  went  into  effect. 

4.  Same — court  will  not  assume  that  tax  to  pay  bonds  is  illegal. 
One  objecting  to  a  tax  to  pay  bonds  issued  for  a  certain  described 
improvement  in  a  city  must  prove  that  the  city  was  without  au- 
thority to  issue  the  bonds,  and  if  there  is  nothing  in  the  record  to 
show  that  fact  the  court  will  not  assume  that  the  tax  was  illegal. 

Appeal  from  the  County  Court  of  Coles  county;   the 
Hon.  John  P.  Harrah,  Judge,  presiding. 

M.  A.  TiPsvi^oRD,  C.  E.  Pope,  and  H.  F.  Driemeyer, 
(Charles  A.  Schmettau,  of  counsel,)  for  appellant. 

R.  G.  Hammond,  State's  Attorney,  Charles  C.  Lee, 
L.  T.  Yeargin,  and  T.  N.  Cofer,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court: 
Walter  L.  Ross,  receiver  of  the  Toledo,  St.  Louis  and 
Western  Railroad  Company,  filed  his  objections  to  the  en- 
tering of  judgment  against  his  property  in  the  county  court 
of  Coles  county  for  the  taxes  for  the  year  1914  alleged  to 
be  delinquent.  All  of  his  objections  were  overruled  and 
judgment  was  entered  against  his  property  as  such  receiver. 
The  first  objection  urged  in  this  court  is  that  the  county 
clerk  extended  against  the  property  of  said  railroad  com- 
pany the  road  and  bridge  taxes  of  the  towns  of  East  Oak- 
land, Morgan,  Seven  Hickory,  Charleston,  Lafayette  and 
Pleasant  Grove  without  any  legal  authority  therefor  from 
the  county  board  of  said  county,  as  there  was  no  record 
of  the  county  board  showing  its  approval  of  the  amount 
of  taxes  certified  by  the  commissioners  of  said  towns  as 
necessary  for  the  proper  construction,  maintenance  and  re- 
pair of  roads  and  bridges  for  the  year  19 14.  There  was 
no  such  record  when  appellant's  objections  were  filed,  and 
had  the  record  continued  in  that  condition  the  town  taxes 
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aforesaid  would  have  been  void.     On  the  hearing  of  the 
objections  in  this  case  it  was  proved  that  the  county  board, 
.at  its  June  meeting,  191 5,  adopted  a  resolution  by  unani- 
mous vote  reciting  that  at  the  September  meeting  of  the 
board  the  highway  commissioners  of  every  one  of  the  said 
towns  had  certified  their  respective  levies  for  road  and 
bridge  purposes  to  the  county  clerk,  and  that  a  resolution 
of  the  board  (recited  in  its  June  resolution)  approving  the 
taxes  and  amounts  levied  for  all  of  said  towns  was  offered 
and  duly  passed  by  the  board  at  its  said  September  meet- 
ing, but  that  the  same  was  not  of  record  because  the  clerk 
had  failed  to  record  it.     It  was  further  resolved  by  the 
board  that  the  record  of  its  September,  19 14,  meeting  be 
amended  by  inserting  therein  a  copy  of  the  resolution  so 
adopted  at  the  September  meeting,  and  the  resolution  was 
unanimously  adopted  and  the  record  was  so  amended.    The 
record  as  amended  was  admitted  by  the  court  over  the  ob-. 
jection  of  appellant.    It  is  not  contended  that  the  record  as 
amended  does  not  cure  the  defect,  but  it  is  argued  that  the 
clerk  had  no  right  to  amend  the  record  as  he  was  not  clerk 
at  the  September  meeting,  and  that  as  no  such  record  was 
actually  in  existence  at  the  time  the  taxes  were  extended 
the  clerk  had  no  right  or  power  to  extend  the  taxes.    Pre- 
cisely the  same  questions  were  raised  on  a  record  made  at 
the  same  time  and  in  the  same  court  in  the  case  of  People 
V.  Cleveland,  Cincinnati,  Chicago  and  St  Louis  Raihvay  Co, 
271  111.  195.     It  was  noted  by  this  court  in  that  case  that 
the  supervisor's  amended  record  was  not  made  by  the  clerk 
by  leave  of  court  but  that  the  amendment  was  the  act  of 
the  county  board.    It  was  held  in  that  case  that  a  collective 
body  having  a  clerk  authorized  'by  law  to  keep  its  records 
has  control  of  them,  and  may  amend  them  at  any  time  ac- 
cording to  the  facts,  or  direct  the  clerk  to  amend  the  same, 
even  if  they  have  once  been  approved,  and  that  the  right 
to  make  such  amendment  does  not  depend  upon  section  191 
of  the  Revenue  act  but  is  common  to  legislative  bodies  and 
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collective  bodies  generally.  Jennie  S.  Boulware,  the  former 
county  clerk  in  September,  1914,  was  produced  as  a  wit- 
ness, and  she  exhibited  a  memorandum  she  had  made  con- 
cerning the  September  resolution,  showing  a  motion  and  a 
vote  of  the  board  at  that  meeting  "to  accept  the  road  and 
bridge  levies."  While  the  memorandum  used  the  word  "ac- 
cept" instead  of  the  word  "approve,"  the  mistake  was  evi- 
dently hers,  and  the  memorandum  is  sufficient  proof  that 
the  board  did  act  upon  the  certificates  of  levy  at  the  Septem- 
ber meeting.  The  court  properly  ruled  that  the  amended 
record  was  admissible  to  show  that  the  board  had  approved 
the  amount  of  taxes  certified  to  it  at  its  September  term. 

Another  objection  of  appellant  is  to  the  hard  road  tax 
of  East  Oakland  township,  that  the  county  clerk  had  no 
legal  evidence  of  the  levy  of  a  hard  road  tax  by  the  commis- 
sioners of  highways  of  said  town  and  was  therefore  with- 
out authority  to  extend  said  tax.  The  facts  in  the  record 
are  that  a  hard  road  tax  at  the  rate  of  one  dollar  a  year 
for  a  period  of  five  years  was  voted  in  said  township  at  a 
town  meeting  held  on  the  first  day  of  March,  19 13.  The 
commissioners  of  highways  made  a  certificate  of  levy  dated 
April  19,  191 3,  for  the  full  five  years  and  filed  the  same 
with  the  town  clerk.  On  the  same  day  the  town  clerk  cer- 
tified a  copy  of  said  certificate  of  levy  to  the  county  clerk 
of  Coles  county,  which  was -filed  in  the  office  of  the  county 
clerk  April  21,  1913.  On  the  first  of  July,  1913,  the  legis- 
lature made  a  complete  revision  of  the  Roads  and  Bridges 
act  then  in  force,  including  the  Hard  Road  Tax  law.  Some 
of  the  sections  of  the  old  law  were  re-enacted  in  the  new 
law  of  19 1 3  but  the  old  law  was  expressly  repealed  without 
any  saving  clause.  Section  i  of  the  old  Hard  Roads  law 
was  re-enacted  by  the  new  law  with  very  slight  changes. 
Under  the  old  law  the  commissioners  of  highways  were  re- 
quired to  levy  a  tax  in  accordance  with* the  vote  and  certify 
the  same  to  the  town  or  district  clerk,  who  was  then  re- 
quired to  certify  the  amount  voted  to  the  county  clerk,  who 
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then  was  required  to  extend  the  amount  certified  on  the  tax 
books  for  the  current  year.  Under  section  i  lO  of  the  pres- 
ent law  it  is  the  duty  of  the  commissioners  of  highways  to 
levy  an  annual  tax  in  accordance  with  the  vote  and  to  cer- 
tify the  same  directly  to  the  county  clerk  and  to  cause  a 
copy  of  said  levy  to  be  filed  in  the  office  of  the  town  or 
district  clerk.  Under  this  certificate,  by  the  new  law,  the 
county  clerk  is  authorized  to  extend  the  taxes.  Where  a 
statute  is  expressly  repealed  but  portions  thereof  are  re- 
enacted  in  the  repealing  statute,  the  rule  is  that  the  old  law 
is  re-enacted  at  the  same  instant  that  it  is  repealed  and  that 
the  old  law  remains  the  same  and  is  controlled  by  the  same 
rules  of  construction  as  it  was  in  the  former  statute,  and 
the  parts  that  are  repealed  and  not  re-enacted  are  no  longer 
the  law  in  the  absence  of  any  saving  clause.  There  was  no 
time  fixed  in  either  the  old  or  the  new  law  for  the  filing  of 
the  certificate  of  levy  with  the  county  clerk.  While  the  vote 
had  under  the  old  law  upon  a  proposition  to  levy  a  tax  for 
hard  roads  in  said  town  was  valid,  still,  under  the  new  law, 
before  the  county  clerk  could  extend  the  taxes  legally  there 
should  have  been  on  file  in  his  office  a  certificate  by  the  com- 
missioners of  highways  certifying  the  levy  direct  to  the 
county  clerk.  This  requirement  not  having  been  complied 
with,  the  county  clerk  was  without  authority  to  extend  the 
tax  and  the  court  erred  in  rendering  judgment  for  the  hard 
road  taxes  against  appellant's  property.  People  v.  Cairo, 
Viftcennes  and  Chicago  Raihvay  Co,  265  111.  634;  People 
V.  Chicago,  Burlington  and  Quincy  Railroad  Co,  266  id.  63. 
The  tax  levy  ordinance  of  the  city  of  Charleston  con- 
tained an  item  of  $8000  levied  "for  the  payment  of  bonds 
issued  on  the  improvements  of  Tenth  street  and  Madison 
avenue,  in  said  city,  said  bonds  maturing  in  January,  19 14, 
and  amounting  to  $8000."  The  objection  made  by  appel- 
lant to  the  taxes  levied  for  the  payment  of  said  bonds  is, 
"that  the  city  council  was  without  authority  to  levy  any 
tax  to  pay  bonds  issued  to  anticipate  the  collection  of  the 
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deferred  installments  of  the  assessment  for  the  cost  of  the 
local  improvements  of  Tenth  street  and  Madison  avenue. 
The  issuance  of  such  bonds  created  no  liability  on  the  part 
of  the  city  of  Charleston,  and  the  city  nor  the  city  council 
cannot  in  any  way  make  the  city  liable  for  the  payment  of 
such  bonds  or  the  interest  thereon."  It  is  stated  by  ap- 
pellant in  his  brief  and  argument  that  said  bonds  were  is- 
sued to  anticipate  the  second  and  succeeding  installments  of 
a  special  assessment  levied  to  pay  the  cost  of  said  improve- 
ments. It  is  argued  by  appellant  that  said  bonds  can  only 
be  paid  out  of  the  assessments  or  special  taxes  levied  against 
the  property  ow^ners  under  the  Local  Improvement  act.  The 
propositions  of  law  urged  by  appellant  are  correct,  but  there 
is  no  proof  in  the  record  that  said  bonds  were  issued  to 
anticipate  the  collection  of  special  assessments  levied  against 
the  property  contiguous  to  said  streets.  So  far  as  can  be 
ascertained  ffom  the  record,  these  bonds  may  have  been 
issued  to  anticipate  the  collection  of  the  portion  assessed 
against  the  city  as  public  benefits  if  said  improvements  were 
constructed  under  the  provisions  of  the  Local  Improvement 
act.  The  entire  improvement  may  have  been  made  by  the 
city  and  the  payment  therefor  provided  for  by  the  issuance 
of  these  bonds,  so  far  as  the  record  shows.  The  burden 
is  upon  the  appellant  to  show  that  the  taxes  objected  to  are 
illegal,  and  this  court  cannot  assume  from  this  record  that 
the  taxes  levied  for  the  payment  of  said  bonds  are  illegal 
for  the  reasons  alleged  by  appellant. 

The  judgment  of  the  county  court  is  affirmed  except  as 
to  the  hard  road  tax  of  East  Oakland  township,  and  as  to 
that  tax  the  judgment  is  reversed. 

Affirmed  in  part  aiid  reversed  in  part. 
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J.  C.  PiTZER,  Appellant,  vs.  Edward  L.  Morrison  et  aL 

Appellees. 

Opinion  filed  February  16,  ipi6 — Rehearing  denied  April  6,  igi6. 

1.  Wills — will  construed  as  devising  remainder  in  fee  subject 
to  executory  devises.  A  devise  of  land  to  the  testator's  sister-in- 
law  with  remainder  to  her  son,  but  if  he  should  die  before  the 
testator's  wife  and  daughter  then  the  land  shall  go  to  them,  and 
if  the  wife  or  daughter  becomes  the  possessor  of  the  land,  at  their 
death  it  shall  go  to  the  heirs  of  such  son  if  the  daughter  shall  die 
•without  heirs,  gives  a  remainder  in  fee  to  the  son,  subject  to  the 
executory  devises  over  upon  the  happening  of  the  conditions  there- 
in provided  for. 

2.  Same — effect  where  the  life  tenant,  remainder-man  and  ex- 
ecutory devisees  join  in  deed.  If  the  life  tenant,  the  remainder- 
man and  the  persons  named  as  executory  devisees  in  case  the 
remainder-man  dies  before  they  do,  join  in  a  deed,  the  grantee 
takes  the  fee  free  from  the  terms  of  the  executory  devise,  as  by 
joining  in  the  deed  the  executory  devisees  estop  themselves  and 
their  heirs  from  making  any  claim  to  the  estate;  but  if  there  is 
a  second  executory  devise  to  the  heirs  of  the  remainder-man  in 
case  one  of  the  persons  named  in  the  first  executory  devise  shall 
die  without  heirs,  the  fee  conveyed  by  the  deed  is  a  base  fee,  sub- 
ject to  the  contingent  interest  of  the  heirs  of  the  remainder-man, 
•which  will  follow  any  conveyance  of  the  fee. 

3.  Same — when  words  "without  heirs**  will  be  held  to  mean 
"without  surviiAng  children."  Where  there  is  an  executory  de- 
vise to  the  testator's  wife  and  daughter  in  case  they  survive  the 
remainder-man,  and  a  second  executory  devise  to  the  heirs  of  the 
remainder-man  in  case  the  wife  or  daughter  shall  become  the  pos- 
sessor of  the  land  and  the  daughter  shall  die  "without  heirs,"  the 
words  "without  heirs"  mean  "without  surviving  children." 

4.  Partition — determinable  quality  of  base  fee  follows  a  sale 
thereof.  Tenants  in  common  of  a  base  fee  are  entitled  to  a  par- 
tition under  certain  conditions,  but  in  case  there  is  a  sale  the  con- 
veyance will  be  subject  to  the  contingency  which  is  to  determine 
the  estate,  in  the  absence  of  any  question  of  estoppel. 

Appeal  from  the  Circuit  Court  of  Shelby  county ;   the 
Hon.  Thomas  M.  Jett,  Judge,  presiding. 

Whitaker,  Ward  &  Pugh,  for  appellant. 
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WiLUAM  H.  Craig,  for  minor  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  is  an  appeal  by  the  complainant  from  a  decree  of 
the  circuit  court  of  Shelby  county  dismissing  his  bill  for 
partition.  It  involves  a  construction  of  the  will  of  George 
W.  Tilley,  who  was  the  owner  of  the  land  and  died  in  1908. 
He  disposed  of  the  land  by  the  second  clause  of  his  will, 
which  was  as  follows : 

''Second — ^To  Susan  E.  Ivison  I  give  and  bequeath  the 
west  half  of  the  south  half  of  the  northeast  quarter  of  sec- 
tion ten  (10),  town  ten  (10),  north,  range  two  (2),  east, 
in  Shelby  county,  Illinois,  for  and  during  her  life,  at  her 
death  to  go  to  her  son,  James  Ivison.  Should  he  die  before 
my  said  wife  and  daughter,  then  this  land  shall  go  to  them. 
Should  my  wife  or  daughter  become  the  possessor,  then  at 
their  death  this  land  shall  go  to  the  heirs  of  James  Ivison, 
should  my  said  daughter  die  without  heirs." 

The  testator  left  a  widow,  Sarah  J.  Tilley,  and  a  daugh- 
ter, Mary  Eva,  married  to  Edward  L.  Morrison.  Susan  E. 
Ivison  is  a  sister  of  Sarah  J.  Tilley,  and  her  son,  called  in 
the  will  James  Ivison,  is  known  as  James  Wilson  Ivison 
Tilley.  On  January  29,  191 5,  Sarah  J.  Tilley,  Mary  Eva 
Tilley  Morrison  and  her  husband,  Susan  E.  Ivison,  and 
James  Wilson  Ivison  Tilley  and  his  wife,  conveyed  the 
premises  described  in  clause  2  of  the  will  by  warranty  deed 
to  Edward  L.  Morrison,  and  on  February  i,  191 5,  he  and 
his  wife  conveyed  by  warranty  deed  an  undivided  one-half 
of  the  same  premises  to  J.  C.  Pitzer,  who  thereupon  filed 
a  hill  for  partition,  claiming  that  he  owned  one  undivided 
one-half  of  the  premises  and  Edward  L.  Morrison  the  other 
undivided  one-half.  Besides  all  the  persons  who  have  been 
heretofore  mentioned,  the  bill  named  as  defendants  Tilley 
Lourene  Morrison,  a  daughter  of  Mary  Eva  Tilley  Morri- 
son, and  Gilbert  Waters  Tilley,  the  son  of  James  Wilson 
Ivison  Tilley,  each  of  vvhom  was  a  minor  five  or  six  years 
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old,  alleging  that  while  they  have  no  real  interest  in  the 
land,  yet  they  have  an  apparent  interest  under  the  will  of 
George  W.  Tilley  which  depreciates  its  value  and  prevents 
its  being  readily  sold  or  used  as  security  by  means  of  mort- 
gage or  otherwise.  A  guardian  ad  litem  was  appointed  for 
the  minor  defendants  and  answered.  All  other  defendants 
were  defaulted,  and  upon  a  hearing  the  bill  was  dismissed 
for  want  of  equity. 

The  first  sentence  of  clause  2  gives  a  life  estate  to  Susan 
E.  Ivison  with  a  vested  remainder  to  her  son,  James  Ivison. 
This  remainder  is  a  fee  simple,  unless  it  appears  from  some 
other  part  of  the  will  that  a  less  estate  was  intended  to  be 
devised.  There  is  nothing  in  the  will  showing  that  any  less 
estate  was  intended  to  be  devised,  but  it  does  appear  by 
the  second  sentence  that  the  fee  so  devised  to  James  Ivison 
-was  subject  to  a  condition  if  he  should  die  before  both  the 
-wife  and  daughter  of  the  testator,  in  which  case,  by  the  ex- 
press terms  of  the  second  clause  of  the  will,  the  estate  in 
fee  simple  given  to  him  would  terminate  and  the  fee  would 
be  cast  upon  the  wife  and  daughter  as  tenants  in  common. 
This  is  a  good  executory  devise,  for  while  a  fee  cannot  be 
limited  upon  a  fee  in  a  deed  at  common  law  yet  this  can 
be  done  by  executory  devise,  which  is  a  limitation  by  will 
of  a  future  contingent  interest  contrary  to  the  rules  of 
limitation  of  contingent  estates  at  common  law*.  {Ashby  v. 
McKinlock,  271  111.  254;  Williams  v.  Elliott,  246  id.  548; 
Strain  v.  Sweaty,  163  id.  603;  Smith  v.  Kimbell,  153  id. 
368.)  This  second  fee  is,  however,  also  conditional,  being 
subject  to  a  second  executory  devise  in  case  of  the  death 
of  the  daughter  "without  heirs,"  which  in  this  connection 
means  without  surviving  children.  (Bradsby  v.  Wallace, 
202  111.  239.)  In  this  event  the  estate  in  fee  simple  is  de- 
vised to  the  heirs  of  James  Ivison,  who  will  then  take  the 
fee  by  way  of  executory  devise.  By  the  conveyance  of 
Susan  E.  Ivison,  the  life  tenant,  and  James  Ivison,  the 
remainder-man,  Edward  L.  Morrison  became  the  owner  of 
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the  premises  in  fee,  subject  to  the  two  executory  devises. 
The  executory  devisees,  Sarali  J.  Tilley  and  Mary  E.  Til- 
ley  Morrison,  had  no  estate  in  the  land,  having  merely  an 
expectancy  incapable  of  being  conveyed,  but  by  joining  in 
the  warranty  deed  to  Morrison  they  have  estopped  them- 
selves and  their  heirs  from  making  any  claim  to  the  estate. 
{Grand  Toiver  Mimng  Co,  v.  Gill,  iii  111.  541;  Way  v. 
Roth,  159  id.  162.)  The  executory  devise  to  them  is  there- 
fore removed  from  consideration.  Tilley  Lourene  Morri- 
son has  no  interest.  There  is  no  devise  of  any  kind  to  her. 
If  the  executory  devise  to  her  mother,  Mary  E.  Tilley 
Morrison,  shall  take  effect,  it  will  confer  a  fee  subject  to 
the  executory  devise  to  the  heirs  of  James  Ivison.  Gilbert 
Waters  Tilley  has  an  expectancy  dependent  upon  his  sur- 
viving his  father  and  so  becoming  an  heir,  and  upon  Sarah 
J.  Tilley  and  Mary  E.  Tilley  Morrison  both  surviving 
James  Ivison  and  Mary  E.  Tilley  Morrison  then  dying 
without  children.  Subject  to  the  expectancy  of  the  heirs 
of  James  Ivison,  Edward  L.  Morrison  by  the  conveyances 
to  him  became  the  owner  of  the  land,  and  by  his  convey- 
ance to  the  appellant  the  latter  became  the  owner  of  an  un- 
divided one-half  of  the  land  subject  to  the  same  expectancy. 
His  estate  is  a  base  fee,  which  will  last  forever  unless  the 
contingencies  contemplated  by  the  will  shall  happen  to  ter- 
minate it.  His  title  is  of  the  same  character  as  that  of  the 
appellant  in  the  case  of  Askins  v.  Merriti,  254  111.  92,  and 
he  is  entitled  to  a  partition  of  the  premises.  If  a  sale 
follows,  it  must  be  subject  to  the  contingent  interest  of 
the  heirs  of  James  Ivison,  except  so  far  as  they  may  have 
estopped  themselves  by  covenants  of  warranty. 

The  decree  will  be  reversed  and  the  cause  remanded, 
with  directions  to  enter  a  decree  in  conformity  with  this 

^         '  Reversed  and  remanded,  zcnth  directions. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs,  Edward  M.  Seymour,  Plaintiff  in  Error. 

Opinion  Hied  February  i6,  ipi6 — Rehearing  denied  April  /,  igi6, 

1.  Appeals  and  errors — Supreme  Court  cannot  reviezv  ques- 
tions not  decided  by  Appellate  Court.  Upon  writ  of  error  to  the 
Appellate  Court  the  question  is  whether  the  Appellate  Court  com- 
mitted any  error  in  its  judgment,  and  the  Supreme  Court  cannot 
review  any  question  which  the  Appellate  Court  did  not  decide  or 
could  not  have  decided. 

2.  Contempt — party  not  entitled  to  jury  trial  in  proceeding  for 
contempt.  Where  leave  is  given  to  file  an  information  charging 
the  defendant  with  contempt  for  acts  committed  out  of  the  pres- 
ence of  the  court  in  disregarding  the  process  of  the  court,  the 
defendant  determines,  by  his  own  answer  under  oath,  whether  he 
is  guilty  of  that  which  is  charged  against  him  as  a  contempt  of 
court,  and  if  he  fails  to  thereby  purge  himself  of  the  contempt  the 
court  may  at  once  impose  punishment,  and  the  defendant  is  not 
entitled  to  a  trial  by  jury. 

3.  Same — the  right  to  refuse  to  ansu^er  is  a  personal  privilege 
which  is  waived  if  not  claimed.  The  right  of  a  person  to  refuse 
to  answer  on  the  ground  that  his  answer  may  tend  to  incriminate 
him  is  a  personal  privilege,  which,  if  not  claimed,  is  waived  and 
cannot  be  thereafter  made  the  basis  of  a  claim  of  deprivation  of 
a  constitutional  right. 

4.  Same — court  has  inherent  power  to  punish  contempt  against 
its  dignity  and  authority.  No  statute  is  necessary  to  give  author- 
ity to  a  court  to  punish  any  interference  with  its  orders  in  the  ad- 
ministration of  justice,  and  on  appeal  from  a  judgment  imposing 
a  fine  for  contempt  the  question  whether  the  statute  authorizing 
the  court  to  act  in  the  matter  is  unconstitutional  is  not  important. 

5.  Same — when  fact  that  there  was  due  process  of  lazv  is  not 
debatable.  Where  an  information  fully  informs  the  defendant  of 
the  acts  charged  against  him  as  a  contempt  of  court  and  by  his 
answer  to  the  information  and  to  the  interrogatories  he  admits  the 
facts  and  is  found  guilty  upon  his  own  answer,  there  can  be  no 
debatable  question  but  that  there  was  due  process  of  law. 

6.  Same — direct  appeal  to  Supreme  Court  cannot  be  based  on 
claim  that  a  fine  of  $§0  is  cruel  and  unusual  punishment.  The  im- 
position of  a  fine  of  $50  for  a  contempt  of  court  of  which  the  de- 
fendant is  admittedly  guilty  is  so  clearly  not  a  cruel  and  unusual 
punishment  that  a  direct  appeal  to  the  Supreme  Court  cannot  be 
predicated  upon  such  a  claim. 
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7.  Same — what  fact  does  not  excuse  a  contempt  of  court.  The 
fact  that  the  sympathies  of  an  attorney  for  his  client  are  greatly 
aroused  by  the  manner  in  which  he  was  informed  and  believed 
she  had  been  treated  in  an  action  of  forcible  entry  and  detainer 
and  in  the  execution  of  the  writ  of  restitution  does  not  justify 
him  in  advising  her  to  disregard  the  process  of  the  court  and  for- 
cibly re-take  and  hold  possession  of  the  premises. 

Writ  of  Error  to  the  Branch  "D"  Appellate  Court  for 
the  First  District; — heard  in  that  court  on  writ  of  error 
to  the  Municipal  Court  of  Chicago;  the  Hon.  Frank  H. 
Graham,  Judge,  presiding. 

Scott  O.  Cavette,  and  E.  M.  Seymour,  pro  sc,  (Wil- 
liam H.  Fish,  of  counsel,)  for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  and  Maclay  Hoyne, 
State's  Attorney,  (George  P.  Ramsey,  and  Edward  E. 
Wilson,  of  counsel,)  for  the  People. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

On  May  3,  19 13,  John  Stelk,  attorney  for  Anton  J.  Cer- 
mak,  bailiff  of  the  municipal  court  of  Chicago,  presented  to 
the  court  an  information,  supported  by  his  affidavit,  alleg- 
ing that  a  writ  of  restitution  issued  out  of  said  court  on 
February  25,  1913,  in  an  action  of  forcible  detainer,  where- 
in the  court  had  jurisdiction  of  the  parties  and  subject  mat- 
ter, in  which  the  Eagle  Brewing  Company  was  plaintiff  and 
Anna  Przybylski  was  defendant,  commanding  said  bailiff 
to  dispossess  said  defendant  of  the  premises  therein  de- 
scribed and  to  restore  possession  to  said  plaintiff;  that  the 
writ  was  delivered  to  John  Remus,  a  deputy  bailiff,  for  ser- 
vice, and  that  Remus  on  February  28,  19 13,  dispossessed 
the  defendant  of  the  premises  but  still  held  the  writ,  not 
having  made  any  return  of  it.  The  information  charged 
that  on  February  28,  191 3,  the  plaintiff  in  error,  Edward 
M.  Seymour,  became  the  attorney  for  the  defendant  in  the 
writ,  and  with  full  notice  and  knowledge  of  the  existence 
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of  the  writ  and  the  action  of  the  deputy  baihff  theJreunder, 
and  without  leave  of  court,  advised  and  directed  the  de- 
fendant to  re-possess  herself  of  the  premises  by  force  and 
to  withhold  possession  from  the  plaintiff  and  bailiff,  and 
that  said  defendant,  acting  upon  said  advice  and  direction, 
re-possessed  herself  of  the  premises  and  held  the  same  un- 
til she  was  again  dispossessed  by  the  bailiff,  and  afterward 
the  defendant,  on  the  advice-  and  direction  of  plaintiff  in 
error,  broke  open  the  rear  storm  door  of  the  premises,  and 
was  about  to  break  open  another  door,  when  she  was  threat- 
ened with  bodily  harm  by  the  custodians  and  left  the  prem- 
ises. The  court  gave  leave  to  file  the  information  and  ruled 
the  plaintiff  in  error  to  answer  within  ten  days. 

The  plaintiff  in  error  filed  his  answer,  making  a  part  of 
it  an  affidavit  of  Anna  Przybylski  and  copies  of  a  lease  and 
contract  of  purchase,  and  he  afterward  answered  interroga- 
tories filed  in  the  court.  His  answer,  with  the  accompany- 
ing documents,  set  forth  the  following  state  of  facts :  Anna 
Przybylski,  the  defendant  in  the  forcible  detainer  suit,  was 
a  widow  with  six  children,  none  older  than  thirteen  years 
and  all  depending  wholly  upon  her  earnings  for  a  living. 
She  was  served  with  process  in  the  forcible  detainer  suit, 
and,  being  ignorant  of  all  such  matters,  she  employed  an 
attorney  to  defend  her.  Judgment  was  entered  against  her 
by  default.  The  next  day  she  appeared  in  the  court  with 
her  attorney  and  asked  the  court  to  vacate  the  judgment, 
but  her  motion  was  denied.  The  premises  were  owned  by 
John  Kanopa  and  Marcianna  Kanopa,  his  wife,  and  were 
leased  to  Paul  Tyda  and  Frances  Tyda,  his  wife,  and,  so 
far  as  the  plaintiff  in  error  knew,  the  Eagle  Brewing  Com- 
pany had  no  lease.  On  February  21,  19 13,  after  the  judg- 
ment but  several  days  before  the  writ  was  issued,  Anna 
Przybylski  made  a  contract  with  Kanopa  and  wife  for  the 
purchase  of  the  premises  at  a  price  of  $6000  and  paid  $50 
on  the  purchase  price.  She  was  to  pay  $3950  in  forty  days 
and  receive  a  warranty  deed  subject  to  existing  leases  ex- 
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piring  monthly  and  to  be  entitled  to  the  rents  from  Febru- 
ary 20,  and  the  premises  were  to  be  subject  to  an  incum- 
brance of  $2000.  The  answer  denied  that  the  bailiff  dis- 
possessed the  defendant  on  February  28  but  alleged  that  he 
did  dispossess  and  evict  her  on  February  27.  On  Febru- 
ary 28  Anna  Przybylski  appealed  to  the  plaintiff  in  error 
for  legal  assistance  and  informed  him  of  the  above  facts 
and  that  she  had  purchased  the  premises  in  question  after 
the  action  of  forcible  detainer  had  been  instituted  against 
her.  He  was  informed  that  she  told  the  bailiff  of  her  pur- 
chase but  that  he  swore  at  her  and  called  her  a  liar ;  that 
she  begged  of  him  to  wait  at  least  until  she  could  commdni- 
cate  with  her  attorney,  but  that  he  refused  to  wait  and  her 
property  and  children  were  thrown  out  in  the  snow;  that 
the  weather  was  terribly  cold  and  she  begged  to  remain  un- 
til she  could  provide  for  the  six  little  children;  that  the 
men  drank  her  liquor  and  beer  and  were  all  drunk  and 
threw  out  all  her  effects,  including  $1200  which  she  had 
hidden  under  a  mattress.  Plaintiff  in  error  having  this  in- 
formation went  to  the  recorder's  office  and  read  the  con- 
tract of  purchase  of  the  premises  and  then  went  to  the 
office  of  the  clerk  of  the  court  to  see  the  files  in  the  cause 
and  the  writ  issued,  which  he  supposed  had  been  returned. 
He  found  nothing  in  the  files  and  went  to  the  bailiff's  office 
but  obtained  no  information  there  except  that  the  writ  had 
been  executed  and  the  keys  given  to  Stanley  Walkowaik,  at- 
torney for  the  Eagle  Brewing  Company,  and  that  Remus 
still  had  the  writ.  The  plaintiff  in  error  then  went  to  the 
judge  who  entered  the  judgment  and  appealed  to  him,  but 
the  judge  said  that  nothing  could  be  done  except  on  notice 
to  opposing  counsel  and  by  going  into  court.  Plaintiff  in 
error  then  went  to  police  headquarters  and  told  the  assistant 
chief  of  police  that  the  woman  and  her  six  children  would 
freeze  in  the  street  unless  something  could  be  done  at  once, 
and  secured  a  promise  from  the  officer  that  nothing  would 
be  done  with  her  while  she  entered  the  premises.    He  then 
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told  Mrs.  Przybylski  to  go  back  to  the  house,  and,  if  no 
officer  was  in  charge,  to  pull  the  lock  off  the  door,  put  her 
beds  and  property  inside  and  stay  there  until  the  further 
order  of  the  court  and  to  come  to  his  office  the  next  day.  He 
sent  a  young  man  from  his  office  with  her  to  see  that  his 
directions  were  carried  out,  and  instructed  them  not  to  cre- 
ate a  disturbance  and  to  make  sure  that  no  officer  of  the 
court  was  in  actual  possession.  She  went  to  the  premises, 
pulled  the  lock  off  the  door  and  put  her  property  back  and 
took  possession.  The  next  day  the  bailiff  again  evicted  the 
defendant,  and  after  that  eviction  the  plaintiff  in  error  went 
to  the  premises  and  the  defendant  pointed  out  her  broken 
bedstead  lying  on  the  sidewalk,  with  the  mattress  under 
which  she  claimed  she  had  hidden  $1200  preparatory  to 
making  a  payment  upon  the  property.  It  was  then  very 
stormy  and  bitter  cold  and  the  little  children  were  crying. 
A  lot  of  broken  furniture  was  lying  on  the  sidewalk  and 
clothing  was  scattered  on  the  ground.  The  plaintiff  in  er- 
ror denied  that  he  gave  the  defendant  any  direction  but  that 
she  of  her  own  accord  went  to  the  rear  of  the  building  and 
opened  the  storm  door,  when  someone  inside  told  her  if 
she  did  not  go  away  he  would  shoot  her,  and  she  left. 

In  connection  with  the  facts  so  stated  in  detail  the  plain- 
tiff in  error  made  a  general  denial  of  any  intention  to  com- 
mit a  contempt  of  court,  and  denied  that  he  advised  or 
directed  the  defendant  to  re-possess  herself  of  the  prem- 
ises or  that  he  advised  her  to  break  open  the  rear  storm 
door.  Concerning  the  charge  that  the  plaintiff  in  error  ad- 
vised the  defendant  to  break  open  the  rear  storm  door  and 
attempt  to  force  the  inner  door  after  the  second  eviction  the 
fact  stated  was  a  sufficient  answer  and  denial,  but  as  to 
the  remainder  of  the  charge  the  facts  stated  are  inconsistent 
with  and  contradict  his  conclusion.  The  facts  stated  show 
that  he  committed  the  acts  charged  as  a  contempt  of  court. 

The  court,  upon  consideration  of  the  answer  of  plain- 
tiff in  error,  imposed  upon  him  a  fine  of  $50,  with  an  order 
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that  he  should  be  committed  to  the  county  jail  until  the 
fine  should  be  paid  or  he  should  be  discharged  according  to 
law.  The  writ  of  error  was  sued  out  of  this  court  to  re- 
view the  judgment,  upon  the  ground  that  various  constitu- 
tional questions  were  involved  and  that  certain  provisions 
of  the  Municipal  Court  act  were  void.  It  appeared  to  this 
court  that  either  the  record  did  not  present  the  supposed 
constitutional  questions  or  that  they  had  been  so  long  and 
firmly  settled  as  not  to  be  the  subject  of  dispute  or  debate, 
and  therefore  the  cause  was  transferred  to  the  Appellate 
Court  for  the  First  District.  That  court  affirmed  the  judg- 
ment, and  the  present  writ  of  error  was  sued  out  to  reverse 
the  judgment  of  the  Appellate  Court. 

When  the  cause  was  transferred  to  the  Appellate  Court 
it  was  determined  that  the  plaintiff  in  error  Was  not  entitled 
to  a  review  of  the  judgment  in  this  court  on  the  ground 
that  a  construction  of  the  constitution  or  the  validity  of  a 
statute  was  involved,  because  the  questions  were  either  not 
raised  in  the  municipal  court  or  had  long  since  been  settled. 
Under  this  writ  of  error  the  question  is  whether  the  Appel- 
late Court  committed  any  error  in  its  judgment,  and  this 
court  cannot  review  any  question  which  the  Appellate  Court 
did  not  decide  and  could  not  have  decided.  Nevertheless, 
the  argument  for  plaintiff  in  error  is  devoted  almost  wholly 
to  claims  that  constitutional  rights  were  denied  to  him  by 
the  municipal  court  and  that  provisions  of  the  Municipal 
Court  act  are  unconstitutional  and  void.  The  position  of 
plaintiff  in  error  is  that  these  questions  are  all  involved  and 
that  the  case  ought  not  to  have  been  transferred  to  the  Ap- 
pellate Court,  and  on  account  of  the  persistence  with  which 
the  questions  are  presented  and  repeated  the  reasons  for 
the  transfer  will  be  made  plain. 

One  of  the  claims  is  that  a  constitutional  right  of  the 
plaintiff  in  error  was  violated  in  the  municipal  court  in  de- 
nying him  a  jury  trial.  The  question  does  not  arise  upon 
the  record  for  the  reason  that  he  never  asked  for  a  jury 
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trial,  but  if  he  had,  there  was  no  issue  for  a  jury  to  try. 
In  a  case  where  the  proceeding  for  contempt  is  for  acts 
committed,  not  in  the  presence  of  the  court  and  not  in  fur- 
therance of  the  remedy  sought  in  a  suit  or  in  enforcement  of 
the  orders  or  decrees  of  the  court  but  to  maintain  the  au- 
thority of  the  court  and  uphold  the  administration  of  jus- 
tice, if  the  party  should  answer  denying  the  alleged  wrong- 
ful acts  his  answer  is  conclusive  and  he  is  entitled  to  his 
discharge.  {Crook  v.  People,  i6  111.  534;  Buck  v.  Buck, 
60  id.  105;  People  v.  Diedrich,  141  id.  665;  Oster  v.  Peo- 
ple, 192  id.  473.)  If,  on  the  other  hand,  the  answer  admits 
the  material  facts  charged  to  be  true  and  the  facts  consti- 
tute a  contempt  of  court,  punishment  is  imposed  upon  the 
answer.  In  either  case  no  issue  of  fact  is  or  can  be  formed. 
The  defendant  determines,  by  his  own  answer  under  oath, 
whether  he  is  guilty  of  that  which  is  charged  against  him 
as  a  contempt  of  court,  and  if  he  fail  thereby  to  purge  him- 
self the  coprt  may  at  once  impose  the  punishment.  Storey 
V.  People,  79  111.  45. 

The  plaintiff  in  error  also  alleges  that  he  was  deprived 
of  a  constitutional  right  by  being  compelled  to  give  evidence 
against  himself,  but  no  question  of  that  kind  arises  on  the 
record  since  he  claimed  no  exemption  from  answering.  The 
right  to  refuse  to  answer  on  the  ground  that  the  answer 
might  tend  to  incriminate  the  witness  is  a  personal  privi- 
lege, which,  if  hot  claimed,  will  be  waived.  Bolen  v.  Peo- 
ple, 184  111.  338. 

Plaintiff  in  error  further  contends  that  provisions  of 
the  Municipal  Court  act  under  which  he  says  the  proceed- 
ings were  had  are  unconstitutional  and  void,  but  whether 
that  is  so  or  not  is  of  no  importance  in  this  case,  since  it 
requires  no  statute  to  give  authority  to  a  court  to  punish 
any  interference  with  its  orders  in  the  administration  of 
justice.  Without  any  statutory  provision  the  court  has 
power  to  punish  for  contempt,  and  that  power  has  been 
recognized  from  the  very  beginning  of  judicial  adminis- 
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tration  in  this  State  and  has  been  constantly  repeated.  In 
Clark  V.  People,  Breese,  340,  this  court  said  that  all  courts 
have  an  incidental  power  to  punish  contempts  against  their 
authority  or  dignity.  In  Stu<irt  v.  People,  3  Scam.  395,  it 
was  held  that  the  power  to  punish  for  contempt  is  inherent 
in  every  court  of  justice,  and  necessarily  includes  all  acts 
calculated  to  impede,  embarrass  or  obstruct  the  court  in  the 
due  administration  of  justice ;  and  it  was  again  said  in  Peo- 
ple V.  Wilson,  64  111.  19s,  that  power  to  punish  for  contempt 
is  an  incident  to  all  courts  of  justice,  independent  of  statu- 
tory provisions. 

Again,  the  plaintiff  in  error  urges  that  the  constitutional 
guaranty  of  due  process  of  law  was  violated ;  but  that  was 
not  a  debatable  question,  since  every  constitutional  require- 
ment, as  defined  by  the  authorities,  was  observed.  The 
plaintiff  in  error  was  apprised  by  the  information  of  the 
nature  of  the  charge  against  him  and  the  facts  he  was  called 
upon  to  explain,  deny  or  justify.  By  the  facts  stated  in  his 
answer  to  the  rule  and  to  the  interrogatories  he  admitted 
the  facts,  and  the  court  found  him  guilty  upon  his  own  an- 
swer, so  that  there  is  no  question  but  that  there  was  due 
process  of  law.    Flannery  v.  People,  22^  111.  62. 

The  last  particular  in  which  the  plaintiff  in  error  says 
that  the  constitution  of  the  United  States  and  the  constitu- 
tion of  the  State  of  Illinois  were  violated  is  that  the  pun- 
ishment imposed  by  the  municipal  court  was  excessive,  cruel 
and  unusual;  but  it  is  so  clear  that  a  fine  of  $50,  which 
might  have  been  imposed  for  almost  any  misdemeanor  with- 
in the  jurisdiction  of  a  justice  of  the  peace,  was  not  a  vio- 
lation of  a  constitutional  right  that  such  fact  did  not  furnish 
a  reason  for  bringing  the  record  direct  to  this  court. 

For  the  above  reasons  the  cause  was  transferred  to  the 
Appellate  Court. 

The  acts  of  the  plaintiff  in  error  detailed  by  him  in 
his  answer  showed  that  he  had  committed  the  acts  charged 
against  him  as  a  contempt  of  the  court,  and  such  acts  con- 
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stituted  a  contempt  which  required  the  imposition  of  pun- 
ishment for  the  maintenance  of  the  authority  of  the  court 
and  the  administration  of  justice.  The  only  fact  alleged 
as  an  excuse  for  what  the  plaintiff  in  error  did  was  that 
his  sympathies  for  the  defendant  were  aroused  on  account 
of  the  manner  in  which  she  had  been  treated  as  he  was 
informed  and  believed,  but  that  fact,  however  creditable  to 
him,  afforded  no  legal  justification  for  his  interference  with 
the  process  of  the  court. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


George  M.  Sellers  et  al.  Appellees,  vs.  W.  W.  Rike  et  al. 

Appellants. 

Opinion  Hied  February  i6,  igi6 — Rehearing  denied  April  6,  igi6, 

1.  Parties — in  equity  every  person  claiming  an  interest  must 
be  made  a  party.  In  suits  in  equity  every  person  having  or  claim- 
ing equitable  or  legal  rights  in  the  subject  matter  must  be  made  a 
party,  except  where  the  persons  are  very  numerous  and  so  scat- 
tered that  they  cannot  be  served  without  great  difficulty. 

2.  Same — when  court  should  not  entertain  a  bill  to  quiet  title. 
If  it  appears  that  one  of  the  joint  grantors  in  a  deed  conveying 
particular  property  of  each  grantor  in  trust  for  a  common  purpose 
has  not  been  made  a  party  to  a  bill  by  one  of  the  grantors  seeking 
to  withdraw  certain  land  from  the  trust  and  to  quiet  title  thereto 
in  him,  the  court  should  not  entertain  the  bill  and  enter  a  decree 
until  she  has  been  made  a  party,  as  she  has  an  interest  in  sustain- 
ing the  trust  as  to  all  of  the  property  covered  by  the  deed. 

3.  Trusts — presumption  where  several  parties  convey  land  for 
common  purpose.  Where  several  join  in  conveying  their  separate 
lands  in  trust  for  a  common  purpose  it  is  a  fair  presumption  that 
each  grantor  joined  in  the  deed  in  consideration  of  the  execution 
of  the  deed  by  the  others. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  CoLOSTiN  D.  Myers,  Judge,  presiding. 
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P.  J.  LucEY,  Attorney  General,  and  C.  H.  Linscott, 
for  appellants. 

Leslie  J.  Owen,  W.  W.  Whitmore,  and  Barry  & 
MoRRissEY,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

On  May  31,  1900,  George  M.  Sellers,  one  of  the  appel- 
lees, Mary  E.  Bonnett,  Lizzie  R.  Keys  and  William  M. 
Keys,  her  husband,  all  then  residents  of  the  city  of  LeRoy, 
McLean  county,  Illinois,  joined  in  a  deed  conveying  prop- 
erty owned,  respectively,  by  George  M.  Sellers,  Mary  E. 
Bonnett  and  Lizzie  R.  Keys,  to  W.  W.  Rike,  Albert  Vasey 
and  Frank  Hedrick  and  their  successors  in  trust,  as  trus- 
tees, to  establish,  conduct  and  maintain,  after  the  death  of 
the  last  survivor  of  the  grantors,  a  home  for  dependent  aod 
homeless  children  in  the  residence  on  block  133  in  Wood 
&  Conklin's  addition  to  the  city  of  LeRoy,  said  block  133 
being  the  property  of  Lizzie  R.  Keys  and  being  occupied  by 
her  and  her  husband,  William  M.  Keys,  at  the  time  the 
conveyance  was  made,  as  a  homestead.  The  property  of 
each  of  the  grantors  was  described  separately  and  desig- 
nated as  the  particular  property  of  that  grantor  in  the  deed. 
Lizzie  R.  Keys  died  intestate  and  without  issue  within  a 
few  days  after  this  deed  was  executed,  and  several  years 
later  her  husband,  William  M.  Keys,  died  intestate.  There- 
after George  M.  Sellers  and  the  heirs-at-law  of  William  M. 
Keys,  appellees  here,  joined  as  complainants  in  a  bill  in  the 
circuit  court  of  McLean  county  to  quiet  the  title  in  them  to 
all  of  the  real  estate  thus  conveyed  in  trust  by  the  instru- 
ment of  May  31,  1900,  with  the  exception  of  that  which 
was  conveyed  as  the  property  of  Mary  E.  Bonnett.  The 
bill  was  drawn  upon  the  theory  that  in  a  part  of  the  prop- 
erty conveyed  as  the  property  of  Lizzie  R.  Keys  she  had 
but  a  life  estate,  and  that  upon  her  death  the  fee  simple 
title  became  absolute  in  her  father,  George  M.  Sellers;  that 
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the  deed  of  May  31,  1900,  had  never  been  delivered  and  ac- 
cepted by  the  trustee  grantees  named  therein ;  that  said  in- 
strument was  testamentary  in  character  and  therefore  void 
as  a  deed  of  conveyance,  and  that  it  was  void  as  to  the 
homestead  of  Lizzie  R.  Keys  and  William  M.  Keys  for  the 
reason  that  it  contained  no  waiver  of  the  right  of  home- 
stead. The  circuit  court  sustained  some  of  the  contentions 
of  appellees  and  entered  a  decree  quieting  the  title  to  the 
undivided  one-half  of  the  homestead  property  in  the  heirs 
of  William  M.  Keys,  and  the  title  to  the  other  one-half  of 
that  property,  and  certain  other  of  the  property  conveyed 
by  Lizzie  R.  Keys,  in  George  M.  Sellers,  leaving  still  sub- 
ject to  the  conditions  contained  in  the  deed  of  trust  the 
property  conveyed  as  the  property  of  Mary  E.  Bonnett  and 
George  M.  Sellers  and  a  portion  of  the  property  conveyed 
by  Lizzie  R.  Keys. 

Mary  E.  Bonnett  did  not  join  as  one  of  the  complain- 
ants in  the  bill  and  she  was  not  made  a  party  defendant. 
She  was  a  necessary  party  to  the  proceeding.  No  decree 
could  be  entered  without  affecting  her  rights  and  interests. 
The  conveyance  by  Mary  E.  Bonnett,  George  M.  Sellers 
•and  Lizzie  R.  Keys  was  for  a  common  purpose,  and  it  is 
fair  to  assume  that  each  of  the  grantors  joined  in  convey- 
ing his  or  her  property  for  the  uses  and  purposes  therein 
set  forth,  in  consideration  of  the  execution  of  the  deed  by 
the  other  grantors.  If  the  complete  relief  prayed  should 
be  decreed  it  would  result  in  a  total  destruction  of  the  trust 
created  by  the  deed.  It  appeared  conclusively  from  the  bill 
itself  that  Mary  E.  Bonnett  had  an  interest  in  the  subject 
matter  of  the  suit,  and  the  court  should  not  have  rendered 
a  decree  affecting  her  interests  until  she  had  been  brought 
into  the  proceedings  as  a  party  complainant  or  defendant. 
It  is  an  inflexible  rule,  yielding  only  when  the  parties  are 
very  numerous  and  so  scattered  that  they  cannot  be  identi- 
fied and  served  without  great  difficulty,  that  in  suits  in 
equity  every  person  having  or  claiming  equitable  or  legal 
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rights  in  the  subject  matter  must  be  made  a  party.  {Willis 
V.  Henderson,  4  Scam.  13;  Nolan  v.  Barnes,  268  111.  515.) 
Mary  E.  Bennett  is  a  resident  of  LeRoy  and  testified  as  a 
witness  before  the  master  in  chancery.  She  was  an  aunt 
of  Lizzie  R.  Keys,  being  a  sister  of  the  deceased  wife  of 
George  M.  Sellers.  She  was  well  known  to  all  the  parties 
in  interest. 

As  the  court  should  not  have  entertained  the  bill  and 
entered  a  decree  without  Mary  E.  Bonnett  having  been 
made  a  party,  the  decree  of  the  circuit  court  is  reversed 
and  the  cause  is  remanded,  with  directions  to  the  circuit 
court  to  grant  complainants  time  within  which  to  amend 
their  bill  making  Mary  E.  Bonnett  a  party,  if  they  shall  see 
fit,  and  if  the  same  be  not  done  within  a  short  day  to  be 
fixed  by  the  court,  to  dismiss  the  bill. 

Reversed  and  rejnanded,  with  directions. 


The  City  of  Canton,  Appellee,  vs.  The  Ilunois  Cen- 
tral Electric  Railway,  Appellant. 

Opinion  filed  February  16,  ipi6 — Rehearing  denied  April  7,  1916, 

1.  Municipal  corporations — ordinance  allowing  construction 
of  a  railway  becomes  a  contract  on  acceptance.  If  an  ordinance 
granting  the  right  to  construct  and  operate  a  railway  in  the  streets 
of  a  city  is  accepted  by  the  railway  company  and  the  railway  is 
constructed  and  operated  in  accordance  with  the  terms  of  the  ordi- 
nance, the  ordinance  becomes  a  contract  and  its  obligation  cannot 
be  impaired  by  either  party. 

2.  Same — when  railway  is  not  a  street  railroad.  A  company 
incorporated  under  the  general  law  for  the  incorporation  of  rail- 
roads and  operating  its  cars  by  steam  or  any  mechanical  power,  as 
provided  in  the  act,  stopping  only  at  regular  stations  within  the 
city  provided  for  receiving  and  discharging  passengers  and  having 
buildings  for  the  accommodation  of  passengers  where  tickets  are 
sold,  is  not  a  street  railroad  and  does  not  come  within  the  provi- 
sions of  clause  42  of  section  i  of  article  5  of  the  Cities  and  Vil- 
lages act  authorizing  a  city  to  license  the  occupations  of  hack- 
men,  cabmen,  draymen  and  other  like  occupations. 
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3.  Same — when  city  may  require  interurban  company  to  pay 
a  license  on  its  cars.  If  an  interurban  company  operates  its  cars 
within  the  limits  of  a  city  in  the  same  manner  as  a  street  railroad 
company,  stopping  on  signal  at  every  street  intersected  by  the  rail- 
way to  take  on  and  discharge  passengers,  who,  under  the  ordi- 
nance granting  the  right  to  construct  the  railway,  are  carried  for 
a  fare  not  exceeding  five  cents,  the  city  may  impose  a  license  fee, 
under  clause  42  of  section  i  of  article  5  of  the  Cities  and  Villages 
act,  on  cars  of  the  company  engaged  in  such  service. 

Appeal  from  the  Circuit  Court  of  Fulton  county;  the 
Hon.  H.  M.  Waggoner,  Judge,  presiding. 

Chiperfield  &  ChiperfiELD,  for  appellant. 

Floyd  F.  Putman,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  appellee,  the  city  of  Canton,  is  organized  under  the 
general  act  for  the  incorporation  of  cities,  villages  and 
towns,  and  the  appellant,  Illinois  Central  Electric  Railway, 
is  organized  under  the  general  law  for  the  incorporation 
of  railroad  companies,  and  owns,  and  operates  by  electric 
power,  a  railway  thirty  miles  in  length,  from  Lewistown  to 
Farmington,  passing  through  various  cities  and  villages  be- 
tween these  places,  including  the  city  of  Canton.  The  city 
council  of  the  appellee,  in  pursuance  of  a  petition  by  the 
property  owners  owning  a  majority  of  the  frontage  along 
Main  street  in  the  city,  granted  the  right  to  the  appellant 
to  lay  its  tracks  in  the  street  and  to  operate  the  same  for 
a  term  of  forty-nine  years.  The  railway  was  constructed 
in  the  street  and  is  operated  therein  through  the  city  for  a 
distance  of  fifteen  blocks.  The  city  passed  an  ordinance, 
section  i  of  which  is  as  follows :  "Every  person,  company 
or  corporation  engaged  in  the  business  of  operating  and 
running  street  or  interurban  cars  for  the  conveyance  of  pas- 
sengers or  merchandise  upon  or  through  any  street  within 
the  city,  shall  pay  a  license  fee  of  $10  per  year  for  each 
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motor  car  operated  and  run  by  any  such  person,  company 
or  corporation  upon  any  such  street.  Such  license  shall  be 
issued  only  for  a  term  of  one  year,  and  the  license  year 
shall  begin  on  the  first  day  of  July  of  each  year."  The 
ordinance  imposed  a  penalty  for  each  car  operated  without 
a  license,  and  provided  that  every  day  of  failure  or  refusal 
to  take  out  a  license  should  be  deemed  a  separate  offense. 
The  appellant  operated  three  electric  motor  trolley  cars  for 
the  convenience  of  passengers,  baggage  and  express  within 
the  city  limits  over  its  track  upon  Main  street  and  did  not 
take  out  any  license  for  the  same.  The  appellee  brought 
this  suit  in  the  circuit  court  of  Fulton  county  to  recover  the 
penalty  prescribed  by  the  ordinance,  and  the  issue  was  sub- 
mitted to  the  court  for  trial  without  a  jury,  upon  a  stipula- 
tion of  the  facts.  The  court  found  the  issue  for  the  ap- 
pellee, rendered  a  judgment  for  $60  and  costs,  and  certified 
that  the  validity  of  the  ordinance  was  involved  in  the  cause 
and  the  public  interest  required  that  an  appeal  be  allowed 
directly  to  this  court. 

The  conditions  imposed  by  the  ordinance  granting  the 
appellant  the  right  to  construct  its  railway  and  to  operate 
the  same  in  Main  street  for  a  period  of  forty-nine  years 
were  accepted  and  the  railway  was  constructed  and  is  oper- 
ated in  compliance  therewith,  so  that  the  ordinance  has  be- 
come a  valid  and  binding  contract.  The  contract  is  binding 
both  on  the  municipality  and  the  corporation,  the  same  as 
any  other  contract,  and  its  obligation  cannot  be  impaired  by 
either.  (City  of  Chicago  v.  Oak  Park  Elevated  Railroad 
Co,  250  111.  486.)  The  ordinance  in  question  does  not  at- 
tempt to  revoke  the  privilege  granted  to  the  appellant  to 
lay  its  track  in  the  street  and  operate  the  same  there  or  to 
impose  any  new  condition  upon  such  use  of  the  street,  but 
it  does  attempt  to  require  the  payment  by  the  appellant  of  a 
license  fee  in  the  nature  of  a  tax  for  pursuing  its  occupation 
within  the  city.  The  question  is  whether  the  appellee  has 
power  to  exact  such  a  license  fee  from  the  appellant. 


Digitized  by 


Google 


lprfl,M6.]      City  of  Canton  v.  I.  C.  Electric  Ry.      309 

Clause  42  of  section  i  of  article  S  of  the  act  under 
which  the  appellee  is  incorporated  confers  authority  upon 
it  to  license,  tax  and  regulate  hackmen,  draymen,  omnibus 
drivers,  carriers,  cabmen,  porters,  expressmen  and  all  others 
pursuing  like  occupations  and  to  prescribe  their  compensa- 
tion, and  it  was  held  in  Chicago  Union  Traction  Co.  v.  City 
of  Chicago,  199  111.  484,  that  a  street  railway  company  pur- 
sues a  like  occupation  with  hackmen  and  cabmen  in  carry- 
ing passengers  from  place  to  place  within  the  city,  and  the 
fact  that  the  railway  cars  run  upon  the  rails  of  the  company 
creates  no  difference.  The  appellant  is  incorporated  under 
the  general  act  for  the  incorporation  of  railroad  companies, 
and  such  a  corporation  operating  its  cars  by  steam  or  any 
mechanical  power  as  provided  in  the  act,  stopping  only  at 
regular  stations  provided  for  receiving  and  discharging  pas- 
sengers, with  buildings  for  their  accommodation  and  use, 
where  tickets  are  sold,  is  not  a  street  railroad.  (Metropoli- 
tan Elevated  Railway  Co.  v.  City  of  Chicago,  261  111.  624.) 
Such  a  corporation  does  not  pursue  a  like  occupation  with 
hackmen  or  cabmen,  and  clause  42  does  not  give  power  to 
a  city  to  exact  a  license  fee  or  tax  from  such  a  corporation 
for  running  its  trains  from  station  to  station  within  the 
city.  The  difference  between  a  railway  engaged  in  general 
traffic  and  a  street  railway  was  defined  in  Harvey  v.  Aurora 
and  Geneva  Railway  Co.  174  111.  295.  If  the  appellant  only 
stopped  to  discharge  and  take  on  passengers  at  its  regular 
ticket  station  in  the  city  of  Canton  its  railway  would  come 
within  the  well  understood  definition  of  a  general  commer- 
cial railway;  but  if  it  also  performs  within  the  city  the 
ordinary  and  usual  functions  of  a  street  railway  it  pursues 
within  the  city  limits  a  like  occupation  with  hackmen  or 
cabmen.  So  far  as  the  ordinance  provides  for  the  payment 
of  a  license  by  every  person,  company  or  corporation  en- 
gaged in  the  business  of  operating  or  running  interurban 
cars  for  the  convenience  of  passengers  or  merchandise  up- 
on or  through  any  street  within  the  city  the  ordinance  is 
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unauthorized,  but  so  far  as  it  requires  the  payment  of  a 
license  fee  from  a  corporation  operating  and  running  street 
cars  for  the  convenience  of  passengers  within  the  city  limits 
the  ordinance  is  valid,  and  if  the  appellant  is  engaged  in 
the  street  railway  business  in  the  city  the  judgment  is  right. 

The  ordinance  granting  the  right  to  use  the  street  and 
lay  the  tracks  therein  provided  that  the  fare  for  each  con- 
tinuous trip  within  the  city  limits  should  not  exceed  five 
cents  and  that  transfer  tickets  should  be  furnished  to  enable 
passengers  to  make  such  continuous  trip  within  the  city,  so 
that  it  was  contemplated  by  both  parties  that  the  appellant 
would  carry  passengers  from  place  to  place  within  the  city, 
as  distinguished  from  such  carriage  from  station  to  station 
in  its  general  interurban  business.  It  was  stipulated  in  the 
cause  that  the  appellant  runs  its  cars  on  a  regular  schedule 
over  its  line,  making  regular  stops  at  various  points  in  the 
several  villages  and  cities  through  which  it  passes,  including 
the  city  of  Canton,  and  that  its  cars  also  stop  on  signal  at 
the  several  street  intersections  in  the  city  of  Canton.  This 
stipulation  amounts  to  an  agreement  that  within  the  city  of 
Canton  the  appellant  pursues  the  same  occupation  as  the 
ordinary  street  railway  company,  stopping  on  signal  at  any 
and  every  street  intersection  to  receive  and  discharge  pas- 
sengers. By  the  ordinance  granting  the  use  of  the  street  to 
the  appellant  it  was  to  perform  that  service  for  a  fare  not 
exceeding  five  cents,  and  it  has  performed  and  is  now  per- 
forming the  same  duties  and  sustains  the  same  relation  to 
the  city  as  a  street  railway  company.  The  appellee  there- 
fore had  a  right  to  require  the  payment  of  the  license  or 
tax  for  each  motor  car  operated  by  the  appellant  in  such 
street  railway  business  within  the  city. 

The  action  of  the  court  in  holding  and  refusing  proposi- 
tions of  law  submitted  was  not  inconsistent  with  the  law 
governing  the  case. 

The  judgment  is  affirmed.  r    ,  ^    ^        , 

^     ^  Judgment  affirmed. 
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Thj5  People  ex  rcl.  P.  J.  Lucey,  Attorney  General,  Appel- 
lee, vs.  The  Metropolitan  State  Bank,  Appellant. 

Opinion  Hied  February  i6,  ipi6 — Rehearing  denied  April  6,  ipi6. 

1.  Banks — when  bank  cannot  move  out  of  former  village  lim- 
its after  annexation.  If  the  capital  stock  of  a  bank  organized  and 
doing  business  in  a  village  is  merely  the  amount  required  by  stat- 
ute for  village  banks,  it  cannot,  after  annexation  of  the  village  to 
a  city,  exercise  its  banking  functions  in  any  place  outside  of  the 
territorial  limits  of  the  former  village.  {People  v.  Adams  State 
Bank,  ante,  p.  277,  followed.) 

2.  Same — injunction  is  a  proper  remedy  to  prevent  bank  from 
moving  location.  Where  a  bank  organized  in  a  village  is  threat- 
ening, after  annexation  of  the  village  to  a  city,  to  move  its  place 
of  business  to  a  place  in  the  city  outside  of  the  former  limits  of 
the  village  without  having  the  capital  stock  required  by  law  to  do 
business  in  the  city,  injunction  is  a  proper  remedy. 

Farmer,  C.  J.,  and  Dunn,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes;  Judge,  presiding. 

Lyman,  Adams  &  Bishop,  for  appellant. 

P.  J.  Lucey,  Attorney  General,  and  Thos.  E.  Dempcy, 
for  the  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Cook  county  entered  July  16,  191 5,  enjoining  the  appellant, 
the  Metropolitan  State  Bank,  from  moving  its  bank  from 
the  site  or  corporate  limits  of  the  village  of  Morgan  Park 
as  the  same  existed  at  the  time  said  bank  was  organized 
and  prior  to  the  annexation  of  said  village  to  the  city  of 
Chicago,  and  enjoining  it  from  exercising  its  corporate  pow- 
ers and  franchises  at  any  place  in  the  city  of  Chicago  out- 
side of  said  former  corporate  limits  of  said  village.  Said 
bank  was  organized  under  the  State  Banking  law  on  April 
6,  1914,  and  was  given  a  charter  for  ninety-nine  years  to 
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do  business,  with  all  the  privileges  of  such  a  bank,  in  the 
village  of  Morgan  Park.  On  April  22,  1914,  the  annexa- 
tion of  the  village  of  Morgan  Park  to  the  city  of  Chicago 
became  effective.  Up  to  that  time  appellant  had  complied 
with  all  of  the  provisions  of  the  banking  laws. 

The  chief  question  urged  on  this  appeal  is  whether  the 
bank  is  violating  any  law  in  threatening  to  move  beyond 
the  limits  of  the  village  of  Morgan  Park  as  the  same  ex- 
isted prior  to  annexation  to  the  city  of  Chicago,  to  some 
place  within  the  limits  of  said  city  of  Chicago  outside  said 
village  limits,  such  intention  not  having  been  expressed  un- 
til Morgan  Park  became  a  part  of  Chicago.  This  identical 
question  was  passed  on  by  this  court  in  People  v.  Adams 
State  Bank,  {ante,  p.  277. )  In  that  case  the  bank  had  moved 
from  the  original  limits  of  Morgan  Park  into  another  sec- 
tion of  Chicago,  and  its  right  to  do  business  was  raised  by 
an  information  in  the  nature  of  quo  warranto.  Every  ques- 
tion raised  here,  except  one,  including  the  constitutionality 
of  the  Bank  act  and  the  right  of  the  bank  to  do  business 
or  exercise  its  corporate  powers  in  any  section  of  the  city 
of  Chicago  other  than  within  the  original  corporate  limits 
of  Morgan  Park,  was  argued  in  that  case  and  decided  ad- 
versely to  appellant.  The  conclusion  on  these  questions  in 
that  case  must  control  here. 

The  only  additional  question  raised  here  is  whether  a 
bill  for  injunction  is  the  proper  remedy,  on  the  ground  that 
the  decree  herein  might  not  be  susceptible  of  practical  en- 
forcement. No  authorities  are  cited  in  support  of  this  posi- 
tion. This  court  has  held  that  where  a  valid  corporation 
assumes  to  exercise  licenses  or  powers  in  excess  of  au- 
thority legally  conferred  upon  it,  a  court  of  equity,  upon  a 
proper  showing,  has  jurisdiction  to  interfere  and  restrain  it. 
{Attorney  General  v.  Chicago  and  Bvanston  Railroad  Co. 
112  111.  520;  22  Cyc.  873,  and  cited  cases.)  Manifestly,  if 
appellant  cannot  do  business  or  exercise  any  of  its  corpo- 
rate powers  or  franchises  in  any  part  of  the  city  of  Chi- 
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cago  outside  of  the  original  limits  of  Morgan  Park,  this 
decree  is  a  very  practical  and  effective  remedy  to  prevent 
its  thus  acting  in  excess  of  its  corporate  powers. 
The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 

Farmer,  C.  J.,  and  Dunn,  J.,  dissenting. 


George  E.  Bowen,  Appellant,  vs.  John  S.  Russei^l  et  aL 

Appellees. 

Opinion  Hied  February  i6,  Ipi6 — Rehearing  denied  April  y,  Ipi6, 

1.  Elections — the  matter  of  contesting  elections  is  regulated 
entirely  by  statute.  The  matter  of  contesting  an  election,  includ- 
ing the  jurisdiction  and  mode  of  trial,  is  entirely  statutory,  and  a 
proceeding  to  contest  an  election,  being  neither  an  action  at  law 
nor  in  equity,  cannot  be  brought  in  any  court  unless  the  statute 
so  provides. 

2.  Same — county  court  cannot  hear  contest  of  election  for  city 
commissioner.  In  view  of  the  various  provisions  of  the  act  relat- 
ing to  the  commission  form  of  government,  in  connection  with  the 
Cities  and  Villages  act,  the  commissioners,  and  not  the  county 
court,  have  jurisdiction  to  determine  the  contest  of  an  election  for 
city  commissioner,  notwithstanding  the  said  act  gives  the  county 
court  jurisdiction  to  determine  a  contest  for  primary  nomination 
of  commissioner. 

3.  Same — a  person  has  no  vested  right  to  an  office.  The  pro- 
vision of  the  act  concerning  the  commission  form  of  government 
under  which  the  commissioners  are  the  judges  of  a  contest  of  an 
election  for  city  commissioner  cannot  be  said  to  be  in  violation 
of  the  constitutional  rights  of  the  contestant,  as  a  person  has  no 
vested  right  to  an  office. 

Appeal  from  the  County  Court  of  Kane  county;   the 
Hon.  S.  N.- Hoover,  Judge,  presiding. 

R.  H.  Kramer,  Charles  H.  Fisher,  and  Ernest  C. 
Luther,  for  appellant. 
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Healy  &  Beverly,  and  Russell  &  McNerney,  for 
appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court  : 

Appellant  filed  a  petition  in  the  county  court  of  Kane 
county  to  contest  the  election  of  John  S.  Russell,  William 
F.  Hunter,  Charles  L.  Kohn  and  John  O'Connell,  appellees 
herein,  to  the  office  of  commissioners  for  the  city  of  El- 
gin, in  said  county,  at  the  general  municipal  election  held 
April  20,  191 5,  said  city  being  under  the  commission  form 
of  municipal  government.  The  county  court  held  that  it 
was  without  jurisdiction  to  hear  said  contest  and  entered  a 
decree  dismissing  the  petition.  From  that  decree  this  ap- 
peal has  been  prayed. 

Several  questions  are  argued  in  the  brief,  but  they  all 
rest  upon  or  are  connected  with  the  question  whether  the 
county  court  has  jurisdiction  to  hear  this  contest.  From 
the  record  before  us  it  appears  that  the  city  of  Elgin  previ- 
ous to  191 1  was  organized  and  governed  under  the  general 
City  and  Village  act;  that  in  191 1  the  voters  of  said  city 
adopted  the  commission  form  of  government,  as  provided  in 
said  act;  (Hurd's  Stat.  191 3,  pp.  295-320;)  that  said  ap- 
pellees in  that  year  were  duly  elected  commissioners  of  said 
city  and  held  office  until  April  20,  19 15,  when  they  were, 
upon  the  canvass  of  votes,  declared  re-elected  as  commis- 
sioners. Appellant,  Bowen,  was  also  a  candidate  for  said 
office  at  the  April  20,  191 5,  election,  and  by  the  petition 
herein  alleges  that  he  was  elected. 

Counsel  for  appellant  contend  that  under  said  act  for 
a  commission  form  of  government  the  county  court  has  ju- 
risdiction to  hear  this  contest,  while  counsel  for  appellees 
contend  that  the  city  council  of  said  city  is  the  proper  body 
to  hear  contests  of  this  kind,  as  is  the  city  council  under 
the  general  City  and  Village  act. 

Section  i  of  the  Commission  Form  of  Government  act 
provides,  among  other  things,  that  all  cities  and  villages  in 
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Illinois  adopting  said  act  shall,  "in  addition  to  all  rights, 
powers  and  authority  in  them  vested,  under  and  by  virtue 
of  said  acts,  [meaning  the  general  City  and  Village  act  and 
all  acts  amendatory  thereto,]   have  and  they  are  hereby 
vested  with  the  further  and  additional  rights,  powers  and 
authority  contained  in  this  act,"  etc.     Section  23  of  said 
act  provides :    "The  council  shall  have  and  possess,  and  the 
council  and  its  members  shall  exercise  all  executive  and 
legislative  powers  and  duties  now  had,  possessed  and  exer- 
cised by  the  mayor,  city  council,  president  and  board  of 
trustees  of  villages,  board  of  library  trustees,  city  clerk,  city 
attorney,  city  engineer,  city  treasurer,  city  comptroller  and 
all  other  executive,  legislative  and  administrative  officers  in 
cities  or  villages  now  or  hereinafter  organized  and  incorpo- 
rated under  the  general  Incorporation  law  of  the  State  of 
Illinois  for  the  incorporation  of  cities  and  villages,"  etc., 
with  certain  exceptions  which  in  no  way  touch  upon  the 
question  of  jurisdiction  to  hear  this  contest.     Section  58 
of  said  act  provides :     "In  the  construction  of  this  act  the 
following  rules  shall  be  observed,  unless  such  construction 
would  be  inconsistent  with  the  manifest  intent,  or  repugnant 
to  the  context  of  the  statute:     (a)  The  words  'commis- 
sioner' or  'alderman'  or  Village  trustees'  shall  be  construed 
to  mean  commissioner  when  applied  to  duties  under  the  act 
to  which  this  is  an  amendment.     (6)  When  an  office  or 
officer  is  named  in  any  law  referred  to  in  this  act,  it  shall, 
when  applied  to  cities  or  villages  under  this  act,  be  con- 
strued to  mean  the  office  or  officer  having  the  same  func- 
tions or  duties  under  the  provisions  of  this  act,  or  under 
ordinances  passed  under  authority  thereof,     (c)  The  word 
'council'  shall  be  considered  synonymous  with  'city  council' 
or  'president  and  board  of  trustees.'  " 

Unless  there  is  something  else  in  the  Commission  Form 
of  Government  act  that  bears  on  this  question,  the  conclu- 
sion would  naturally  be  drawn  from  the  provisions  of  these 
quoted  sections  that  if  the  city  council  and  village  trustees 
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were  authorized  to  hear  contests  under  the  general  City  and 
Village  act,  the  city  council  under  the  Commission  Form  of 
Government  act  would  still  have  that  authority.  We  find 
no  provision  in  this  act  that  in  any  way  tends  to  lead  to 
the  opposite  conclusion.  On  the  contrary,  there  are  cer- 
tain other  provisions  that  tend  strongly  to  support  this  con- 
clusion. Paragraph  (^)  of  section  i8  of  said  Commission 
Form  of  Government  act  provides :  "All  general  and  spe- 
cial municipal  elections  in  said  city  or  village  shall  be  held, 
conducted  and  contested  under  the  Election  law  in  force  in 
such  city  or  village,  except  as  herein  otherwise  provided." 
(Kurd's  Stat.  1913,  p.  303.)  Beyond  question,  under  the 
general  City  and  Village  act  for  the  incorporation  of  cities 
and  villages,  the  city  council  of  citjes  organized  under  the 
act  had  the  sole  authority  to  hear  contests  as  to  its  mem- 
bers, and  the  village  trustees  of  organized  villages  had  the 
same  authority  as  to  members  of  the  board  of  trustees. 
(Brush  V.  Lemma,  yy  III.  496;  Linegar  v.  Rittenhouse,  94 
id.  208;  Foley  v.  Tyler,  161  id.  167;  King  v.  Jordan,  198 
id.  457;  Baker  v.  Slunkle,  249  id.  154.)  Clearly,  there- 
fore, under  said  paragraph  (^)  of  section  18  the  city  coun- 
cil would  have  the  authority  to  hear  contests  as  to  its  oven 
members  unless  the  Commission  Form  of  Government  act 
in  some  other  provision  provides  otherwise.  No  such  pro- 
vision is  found  in  the  law,  and  any  fair  construction  of  the 
entire  act,  in  the  light  of  the  decisions  of  this  court,  leads 
inevitably  to  the  conclusion  that  the  legislature  intended 
that  a  contest  of  this  kind  should  be  heard  and  conducted 
in  the  same  manner  as  those  under  the  general  City  and 
Village  act. 

Counsel  for  appellant  argue  earnestly  that  the  legisla- 
ture, by  providing  in  said  Commission  Form  of  Govern- 
ment act  that  contests  for  the  primary  nominations  for 
commissioners  should  be  held  by  the  county  or  circuit  court 
or  county  or  circuit  judge,  must  have  intended  that  a  con- 
test for  an  election  such  as  this  must  be  held  by  the  county 
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or  circuit  court  or  the  judge  thereof.  With  this  we  cannot 
agree.  The  fact  that  the  legislature,  in  passing  this  act, 
specifically  provided  that  contests  for  the  nomination  should 
be  heard  by  the  county  or  circuit  court  or  the  judge  of 
either  of  said  courts  in  vacation,  and  then  added  the  pro- 
vision of  paragraph  {e)  of  section  i8  as  to  contests  for 
general  and  special  municipal .  elections,  shows  that  it  nec- 
essarily intended  that  a  contest  as  to  such  an  election  should 
be  conducted  differently  from  a  contest  concerning  the  pri- 
mary nomination.  Certainly,  if  it  had  intended  that  con- 
tests as  to  special  and  general  elections  were  to  be  heard  in 
the  circuit  or  county  court  it  would  have  been  a  very  simple 
matter  to  so  state,  and  then  there  would  have  been  no  neces- 
sity for  including  in  said  paragraph  any  provision  as  to  con- 
tests. Indeed,  if  the  construction  is  placed  upon  this  Com- 
mission Form  of  Government  act  that  is  contended  for  by 
counsel  for  appellant,  the  word  "contested"  in  said  para- 
graph {e)  is  left  without  any  meaning,  as  all  contests  would 
then  be  carried  on  as  "otherwise  provided*'  in  this  act  and 
none  "under  the  Election  law  in  force  in  such  city  or  vil- 
lage." The  various  provisions  of  the  Commission  Form  of 
Government  act  are  in  entire  harmony  with  the  construction 
of  the  act  here  followed. 

The  argument  of  counsel  for  appellant  that  this  makes 
the  commissioners  the  judges  of  their  own  election,  that  no 
judge  under  our  system  of  law  can  hear  his  own  case,  and 
that  therefore  the  legislature  certainly  never  intended  the 
council  to  hear  such  contests,  in  the  light  of  decisions  here- 
tofore rendered  by  this  court  we  think  is  without  force. 
The  same  argument  was  made  in  Foley  v.  Tyler,  supra, 
against  the  members  of  the  board  of  trustees  of  an  organ- 
ized village  having  jurisdiction  to  hear  their  own  contests, 
and  the  court  held  that  they  were  authorized  so  to  do,  say- 
ing (p.  176)  :  "Whether  the  provision  is  a  wise  one  or  not 
we  are  not  authorized  to  determine."  The  provisions  for 
the  organization  and  government  of  villages  by  boards  of 
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trustees  and  for  the  hearing  of  contests  are  practically  the 
same  as  are  provided  in  this  Commission  Form  of  Govern- 
ment act  on  the  same  subjects,  and  this  last  decision  must 
be  held  controlling  here.  That  conclusion  is  also  in  full 
harmony  with  the  authorities  heretofore  cited  as  to  the  city 
council  having  jurisdiction  to  hear  contests  as  to  its  mem- 
bers. The  same  arguments  have  been  urged  in  other  juris- 
dictions and  the  same  conclusion  reached.  See  People  v. 
Metzker,  47  Cal.  524;  Mitchell  v.  Witt,  98  Va.  459;  Henry 
V.  City  Council  of  Camden,  42  N.  J.  L.  335 ;  Attorney  Gen- 
eral V.  Sands,  68  N.  H.  54;  Booth  v.  County  Court  of  Ara- 
pahoe County,  18  Colo.  561. 

The  manner  of  contesting  elections  is  regulated  entirely 
by  the  statute.  The  jurisdiction,  mode  of  trial  and  the  en- 
tire contest  are  purely  statutory  and  are  beyond  the  judi- 
cial power.  A  contest  is  neither  an  action  at  law  nor  in 
equity,  and  cannot  be  brought  before  any  court  unless  the 
statute  so  provides.  {Linegar  v.  Rittenlwuse,  supra;  Al- 
lerton  v.  Hopkins,  160  111.  448 ;  Douglas  v.  Hutclmison,  183 
id.  323.)  This  statute  provides  that  this  contest  shall  be 
heard  by  the  city  council.  The  wisdom  of  such  a  provision 
cannot  be  considered  by  us.  That  is  a  question  for  the 
legislature. 

Counsel  further  insist  that  such  provision  is  unconsti- 
tutional, as  it  deprives  appellant  of  his  rights  without  due 
process  of  law.  An  officer  has  no  vested  right  in  an  office. 
{Donahue  v.  County  of  Will,  100  111.  94;  People  v.  Bar- 
rett, 203  id.  99. )  If  appellees  are  wrongfully  holding  office, 
that  question  can  be  tested  on  behalf  of  the  public  interests 
by  quo  warranto  proceedings.  Snowball  v.  People,  147  111. 
260;  People  V.  Altenherg,  260  id.  191. 

The  county  court  rightly  held  that  it  was  without  ju- 
risdiction to  hear  this  contest,  and  the  decree  of  that  court 

must  be  affirmed.  j^  rr       j 

Decree  affirmed. 
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Elmer  H.  VanGundy  et  al.  Appellees,  vs.  Charles  E. 
Tandy  et  al.  Appellants. 

Opinion  filed  February  j6,  ipid — Rehearing  denied  April  y,  igi6. 

Debtor  and  creditor — when  property  is  not  subject  to  decree 
against  alleged  co-tenant  of  the  possessor.  Where  a  son  goes  into 
the  exclusive  possession  of  a  tract  of  land  under  a  deed  from  his 
father  reserving  a  life  estate  in  the  grantor,  and  the  deed  is  re- 
corded after  the  grantor's  death,  his  possession  is  equal  to  the  rec- 
ord of  the  deed  under  which  he  claims,  notwithstanding  the  deed 
is  ineffective  to  transfer  title  for  want  of  delivery  in  the  grantor's 
lifetime;  and  if  the  brothers  and  sisters  of  the  grantee,  in  order 
to  carry  out  the  grantor's  division  of  his  property,  convey  their  in- 
terest in  the  tract  to  the  grantee  and  he  continues  in  the  exclusive 
possession  thereof,  the  land  is  not  subject  to  a  decree  for  money 
subsequently  obtained  against  one  of  the  brothers  of  the  grantee. 
(Farmers'  Nat.  Bank  v.  Sperling,  113  III.  273,  followed;  Manly. w. 
Pettee,  38  id.  128,  distinguished.) 

Appeal  from  the  Circuit  Court  of  Macon  county ;  the 
Hon.  Franklin  H.  Boggs,  Judge,  presiding. 

Mills  Bros.,  for  appellants. 

Thomas  B.  Jack,  and  Redmon,  Hogan  &  Redmon, 
for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

On  May  4,  191 5,  the  appellees,  Elmer  H.  VanGundy, 
John  F.  VanGundy  and  Laura  J.  McCaleb,  filed  their  bill 
in  the  circuit  court  of  Macon  county  alleging  that  Elmer 
H.  VanGundy  was  the  owner  in  fee  simple  of  180  acres 
of  land  in  that  county  described  in  the  bill,  and  had  been 
in  the  open,  notorious,  exclusive,  undisputed,  peaceable  and 
continuous  possession  of  the  same  under  a  claim  of  owner- 
ship since  1903 ;  that  he  acquired  the  legal  title  by  a  deed 
from  his  parents,  John  VanGundy  and  Sarah  A.  Van- 
Gundy, acknowledged  on  August  7,  1902,  and  filed  for  rec- 
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ord  on  August  24,  1905,  by  which  the  grantors  reserved  a 
life  estate  to  themselves  and  the  survivor  of  them;  that 
he  also  had  title  through  deeds  from  the  heirs-at-law  of  his 
said  father ;  that  John  F.  VanGundy  was  the  owner  in  fee 
simple  of  other  lands  described  in  the  bill,  and  Laura  J. 
McCaleb  was  the  owner  of  still  other  lands  therein  de- 
scribed; that  the  State  National  Bank  of  Jennings  on  June 
19,  19 1 3,  obtained  a  decree  in  the  circuit  court  of  the  said 
county  against  James  D.  VanGundy  and  Frances  C.  Van- 
Gundy, his  wife,  for  $7455.60;  that  execution  was  issued 
on  the  decree  and  levied  by  the  sheriff  on  the  undivided 
one-fifth  part  of  all  said  real  estate  belonging  to  the  com- 
plainants ;  that  a  certificate  of  the  levy  was  filed  for  record 
and  the  sheriff  had  advertised  the  lands  for  sale,  and  that 
neither  James  D.  VanGundy  nor  Frances  C.  VanGundy  had 
at  the  time  of  the  judgment,  or  at  any  time  since,  any  in- 
terest whatever  in  the  real  estate.  The  prayer  of  the  bill 
was  that  the  sheriff  should  be  enjoined  from  attempting  to 
sell  complainants'  real  estate ;  that  the  cloud  created  by  the 
record  of  the  certificate  of  levy  should  be  removed  and  that 
the  complainants'  title  to  their  lands  should  be  quieted.  The 
State  National  Bank  of  Jennings  is  now  the  State  Bank  and 
Trust  Company,  and  it  and  the  sheriff  answered  the  bill, 
and  by  their  answer  denied  seriatim  the  averments  of  the 
bill  respecting  the  ownership  of  the  several  tracts  of  land 
by  the  complainants.  The  answer  alleged  that  John  Van- 
Gundy, father  of  the  complainants,  departed  this  life  intes- 
tate so  far  as  the  real  estate  in  question  was  concerned; 
that  by  his  death  his  five  children  each  became  seized  in 
fee  simple  of  an  undivided  one-fifth  part  of  the  lands  by 
descent  from  him,  and  that  James  D.  VanGundy  was  the 
legal  owner  of  one-fifth  of  all  the  real  estate  described  in 
the  bill.  The  legal  title  to  the  lands  was  in  issue  by  the 
pleadings,  and  that  and  the  other  issues  were  referred  to  the 
master  in  chancery  to  take  the  proofs  and  report  his  con- 
clusions of  law  and  fact.     He  reported  the  evidence,  with 
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his  conclusions  that  the  complainants  were  the  owners  in 
fee  simple  of  the  lands  and  the  judgment  debtors  had  no 
interest  therein  and  that  the  complainants  were  entitled  to 
the  relief  prayed  for.  The  chancellor  overruled  exceptions 
to  the  findings  of  the  master,  with  the  exception  of  the  find- 
ing that  Elmer  H.  VanGundy  had  paid  all  taxes  on  the 
real  estate  alleged  to  belong  to  him,  since  the  year  1903. 
Otherwise  the  report  was  sustained,  approved  and  confirmed 
and  a  decree  was  entered  accordingly,  from  which  this  ap- 
peal was  prosecuted. 

It  is  now  admitted  that  the  decree  was  right  as  to  the 
property  owned  by  the  defendants  John  F.  VanGundy  and 
Laura  J.  McCaleb,  and  the  only  controversy  in  this  case 
relates  to  the  lands  claimed  by  Elmer  H.  VanGundy.  The 
facts  are  as  follows:  John  VanGundy  owned  a  large 
amount  of  lands  in  Macon  county  and  determined  to  divide 
the  same  among  his  five  children.  To  carry  out  his  inten- 
tion he  and  his  wife  executed  deeds  which  were  not  dated 
but  were  acknowledged  on  August  7,  1902,  conveying  por- 
tions of  his  lands  to  the  children  severally  but  reserving  a 
life  estate  to  the  grantors  and  the  survivor  of  them,  and 
each  grantee  was  to  pay  $2.25  per  acre  for  the  use  of  the 
land  conveyed  to  him  or  her,  beginning  March  i,  1904, 
during  the  lives  of  the  grantors  and  the  survivor  of  them. 
John  VanGundy  also  executed  his  will,  in  which  he  referred 
to  the  deeds  so  made  as  bearing  date  August  7,  1902.  The 
deeds  were  not,  in  fact,  dated,  but  the  date  given  in  the 
will  was  the  date  when  they  were  acknowledged.  Each  one 
of  the  grantees  took  possession  of  the  lands  conveyed  to 
such  grantee  on  March  i,  1903,  and  they  have  had  continu- 
ous, open  and  exclusive  possession  thereof  ever  since.  John 
VanGundy  died  on  July  2,  1905,  and  his  will  was  admitted 
to  probate,  including  therein  as  a  part  of  the  will  the  deeds 
therein  referred  to.  The  deeds  were  not,  in  fact,  delivered 
to  the  several  grantees  but  were  deposited  with  the  will,  and 
after  the  death  of  John  VanGundy  and  the  probate  of  the 
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will  the  five  children  to  whom  the  deeds  were  made  were 
advised  that  they  were  not  effective  for  want  of  delivery. 
They  recognized  the  division,  and  to  carry  out  their  father's 
plan  made  deeds  among  themselves  conveying  to  each  one 
the  lands  given  to  him  or  her  by  their  father.  The  deeds 
were  made  in  1907  and  were  all  recorded  with  the  exception 
of  the  deed  to  Elmer  H.  VanGundy,  which  he  did  not  file 
for  record.  The  decree  against  James  D.  VanGundy  and 
Frances  C.  VanGundy  was  entered  on  June  14,  191 3.  The 
probate  of  the  will  was  set  aside  in  the  winter  of  1914-15 
and  it  was  again  admitted  to  probate  without  the  deeds*,  but 
upon  whose  application  this  was  done  does  not  appear. 

Elmer  H.  VanGundy  has  been  in  the  open,  notorious 
and  exclusive  possession  of  the  premises  described  in  the 
deed  from  his  father  to  him  since  March  i,  1903,  and  since 
the  death  of  his  father  such  possession  has  been  adverse  to 
all  the  world.  Counsel  for  appellants  say  that  there  was 
no  proof  of  such  possession  as  to  twenty  acres  of  the  land, 
but  this  is  a  mistake,  as  the  testimony  embraces  all  the 
land.  No  other  person  has  had  or  claimed  any  right,  title 
or  interest  therein  since  the  execution  of  the  deeds  by  the 
other  heirs-at-law.  Such  possession  as  Elmer  H.  Van- 
Gundy had  at  the  time  of  the  rendition  of  the  decree,  and 
for  many  years  prior  thereto,  is  equal  to  the  record  of  a 
deed  under  which  the  party  in  possession  claims,  and  pur- 
chasers are  bound  to  inquire  by  what  right  or  title  the  party 
in  possession  holds.  The  rights  of  a  purchaser  or  judgment 
creditor  are  subject  to  that  title,  whatever  it  may  be.  Wal- 
den  V.  Gridley,  36  III.  523;  Coari  v.  Olsen,  91  id.  273; 
Carr  v.  Brennan,  166  id.  108;  Joiner  v.  Duncan,  174  id. 
252 ;  Williams  v.  Spitser,  203  id.  505 ;  Peck  v.  Bartelme, 
220  id.  199;  Merclmnts'  and  Farmers'  Bank  v.  Dawdy^ 
230  id.  199. 

Counsel  for  appellants  contend  that  the  possession  of 
Elmer  H.  VanGundy  was  excepted  from  the  general  rule 
because  by  the  death  of  John  VanGundy  without  disposing 
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of  these  lands  by  his  will  the  title  descended  to  his  five 
heirs-at-law  as  tenants  in  common,  and  the  possession  of 
one  tenant  in  common  is  not  regarded  as  adverse  to  the 
title  of  the  others.  The  argument  is  answered  by  the  case 
of  Farmers'  Nat,  Bank  v.  Sperling,  113  111.  273,  which  is 
of  that  precise  character.  Two  tenants  in  common  occu- 
pied land  and  improved  it  until  1873,  when  one  rented  his 
-interest  to  the  other,  who  afterward  occupied  the  land  and 
paid  rent  to  his  co-tenant  and  afterward  bought  the  undi- 
vided interest  of  the  co-tenant.  The  deed  was  not  recorded 
until  after  the  Farmers'  National  Bank  of  Bushnell  had  ob- 
tained a  judgment  against  the  grantor  in  the  unrecorded 
deed.  This  court  said  that  the  court  had  held,  in  opposition 
to  the  rule  quoted  by  counsel  for  appellant  in  that  case  from 
Wade  on  the  Law  of  Notice  and  Emmons  v.  Murray,  16 
N.  H.  386,  that  the  actual,  open  and  visible  possession  of 
real  estate  is  constructive  notice  to  persons  purchasing  it, 
of  whatever  rights  the  possessor  then  has  in  the  land ;  that 
where  a  tenant  changes  his  character  by  agreeing  to  pur- 
chase, his  possession  amounts  to  notice  of  his  equitable  title 
as  purchaser,  and  that  the  possession  of  the  tenant  is  con- 
structive notice  of  the  actual  title  of  the  landlord  at  that 
time  although  that  title  was  acquired  subsequent  to  the  time 
the  landlord  leased  to  the  tenant.  Accordingly  it  was  held 
that  the  rule  of  this  court  bound  the  bank  with  notice  by 
the  possession  of  the  purchaser  at  the  time  the  judgment 
was  obtained,  of  the  title  he  then  actually  had.  The  law 
on  tha.t  subject  has  been  regarded  as  settled  in  this  State 
from  the  time  of  that  decision,  and  it  corresponds  with  the 
general  rule  that  possession  of  the  entire  premises  by  one 
of  several  tenants  in  common  is  sufficient  to  put  a  purchaser 
from  a  co-tenant  on  inquiry  as  to  the  interest  in  the  prop- 
erty claimed  by  the  occupant.  (39  Cyc.  1759.)  Counsel 
for  appellants  again  rely  upon  the  same  sections  of  Wade 
on  the  Law  of  Notice,  but  if  that  authority  had  not  been 
discredited  by  this  court  in  a  case  where  the  possession  was 
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consistent  with  the  record  title  in  Theodore  F.  Sperling  and 
Abram  B.  Sperling  it  would  not  apply  to  this  case.  The 
record  title  had  been  in  Elmer  H.  VanGundy  by  the  deed 
from  his  father  since  December  2,  1905,  and  although  it 
was  proved  by  other  than  record  evidence  that  the  deed 
was  not  delivered,  yet  so  far  as  the  record  title  was  con- 
cerned it  was  in  him,  alone. 

Counsel  for  appellants  also  rely  on  the  decision  in  Manly 
V,  Pettee,  38  111.  128,  but  the  decision  in  that  case  gives  no 
support  to  their  argument.  In  that  case  Seward  and  Her- 
rick,  who  were  tenants  in  common  of  certain  lands,  for  the 
purpose  of  effecting  a  partition  executed  to  each  other  quit- 
claim deeds,  and  the  deed  from  Herrick  to  Seward  was 
not  recorded  until  after  Pettee  had  recovered  a  judgment 
against  Herrick.  The  court  held  that  a  parol  partition  be- 
tween tenants  in  common^  followed  by  possession,  is  good 
against  a  subsequent  purchaser  or  a  judgment  creditor,  but 
the  possession  must  be  so  open  and  visible  as  to  notify  all 
persons  in  interest  that  a  change  from  a  joint  to  a  several 
possession  has  occurred,  but  there  had  been  no  such  change 
of  possession  as  would  amount  to  notice  or  put  parties  upon 
inquiry.  If  there  had  been,  the  question  of  parol  partition 
would  have  been  immaterial,  inasmuch  as  a  several  pos- 
session by  each  party  of  his  own  would  have  been  notice 
of  the  unrecorded  deed.  The  court  said :  "But  there  was 
no  possession  at  all  taken  by  Seward  [under  whom  Manly 
claimed  title]  of  his  allotment  prior  to  the  rendition  of  the 
judgment.  This  portion. of  the  lands  was,  and  continued  to 
be,  wholly  unimproved."  The  law  as  declared  in  that  case 
is  the  same  as  in  all  other  cases  in  this  court,  but  as  there 
was  no  possession  by  Seward  there  was  no  notice. 

The  decree  is  affirmed.  ^^^^^^  ^^^^^^ 
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The  I^ople  cx  rcl.  Frederick  S.  Oliver  ct  al.  Relators,  vs. 
Lewis  G.  Stevenson,  Secretary  of  State,  Respondent. 

Opinion  filed  February  i6,  ipi6 — Rehearing  denied  April  5,  ipi6. 

1.  CoNSTiTUTiONAi.  LAW — when  act  is  invalid  as  amending  an- 
other act  though  purporting  to  be  an  independent  act.  Although 
an  act  purports  to  be  an  independent  act  and  does  not  purport  to 
amend  any  prior  act,  yet  if  it  makes  changes  in  an  existing  act 
by  adding  new  provisions  and  mingling  the  new  with  the  old  on 
the  same  subject,  so  as  to  make  of  the  old  and  the  new  a  con- 
nected piece  of  legislation  covering  the  same  subject,  the  later  act 
must  be  considered  as  an  amendment  of  the  former  and  is  in  vio- 
lation of  section  13  of  article  4  of  the  constitution. 

2.  Same — Real  Estate  Agency  Corporation  act  is  in  violation 
of  section  13  of  article  4  of  constitution.  The  Real  Estate  Agency 
Corporation  act  of  191 5,  (Laws  of  191 5,  p.  330,)  although  it  pur- 
ports to  be  an  independent  act,  is,  in  effect,  merely  an  amendment 
of  sections  i  and  5  of  the  general  Incorporation  act  and  is  in  vio- 
lation of  section  13  of  article  4  of  the  constitution,  providing  that 
"no  act  shall  be  revived  or  amended  by  reference  to  its  title  only, 
but  the  law  revived,  or  the  section  amended,  shall  be  inserted  at 
length  in  the  new  act." 

Original  petition  for  mandamus. 

Edward  P.  Vail,  John  Lyle  Vette,  Donated  P.  Vail, 
John  L.  Pearson,  and  Walter  D.  Herrick,  for  relators. 

P.  J.  LucEY,  Attorney  General,  and  Thos.  E.  Dempcy, 
for  respondent. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court  : 
This  is  an  original  petition  for  mandamus,  filed  in  this 
court  by  Frederick  S.  Oliver,  M.  E.  Merkel  and  A.  M. 
Dean,  asking  that  Lewis  G.  Stevenson,  Secretary  of  State, 
be  commanded  to  issue  a  certificate  of  the  complete  organi- 
zation of  a  corporation  known  as  "Oliver  &  Company  (In- 
corporated)," pursuant  to  the  provisions  of  an  act  entitled 
"An  act  concerning  real  estate  agency  corporations,"  ap- 
proved June  23,  1915.  (Laws  of  1915,  p.  330.)  The  peti- 
tion alleges  that  all  the  steps  prescribed  by  the  general  In- 
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corporation  act  have  been  taken  to  organize  a  corporation 
pursuant  to  the  provisions  of  the  Real  Estate  Agency  Cor- 
poration act,  under  the  corporate  name  of  Oliver  &  Com- 
pany (Incorporated),  but  that  respondent  refuses  to  issue 
a  certificate  of  the  complete  organization  of  the  corporation. 
Respondent  has  demurred  to  the  petition  and  the  cause  has 
been  submitted  upon  the  petition  and  the  demurrer. 

The  only  question  presented  for  our  determination  is 
whether  the  act  of  June  23,  191 5,  is  in  violation  of  that 
portion  of  section  13  of  article  4  of  the  constitution  which 
is  as  follows:  "No  law  shall  be  revived  or  amended  by 
reference  to  its  title  only,  but  the  law  revived,  or  the  sec- 
tion amended,  shall  be  inserted  at  length  in  the  new  act." 

The  title  of  the  act  in  question  is,  "An  act  concerning 
real  estate  agency  corporations."    The  act  is  as  follows: 

"Section  i.  Be  it  enacted  by  the  People  of  the  State  of 
Illinois,  represented  in  tfie  General  Assembly:  That  corpo- 
rations may  be  formed  in  the  manner  provided  by  the  gen- 
eral incorporation  laws  of  this  State,  being  an  act  entitled, 
'An  act  concerning  corporations,'  approved  April  18,  1872, 
and  in  force  July  i,  1872,  and  all  acts  amendatory  thereof, 
for  the  purpose  of  carrying  on  the  real  estate  agency  busi- 
ness, and  when  so  formed  shall  be  subject  to  all  provisions 
of  law  now  or  hereafter  in  force  applying  to  corporations 
organized  under  said  general  incorporation  laws. 

"Sec.  2.  Real  estate  agency  business  within  the  meaning 
of  this  act  shall  consist  of  acting  as  agent  for  others  in  the 
purchase,  sale,  renting  and  management  of  real  estate  and 
leasehold  interests,  and  acting  as  agent  for  others  in  the 
negotiation  of  loans  on  real  estate  and  leasehold  estates, 
and  no  real  estate  agency  corporation  shall  acquire  or  own 
real  estate  or  any  interest  therein  except  that  it  may  lease 
an  office  or  offices  in  which  to  conduct  its  agency  business." 

Section  i  of  the  general  Incorporation  act,  referred  to 
in  the  act,  provides  that  corporations  may  be  formed  in  the 
manner  provided  by  the  act  for  any  lawful  purpose  except 
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banking,  insurance,  real  estate  brokerage,  the  operation  of 
railroads,  and  the  business  of  loaning  money.  Section  5 
of  the  act  provides,  among  other  things,  that  corporations 
formed  under  the  act  may  own,  possess  and  enjoy  so  much 
real  and  personal  estate  as  shall  be  necessary  for  the  trans- 
action of  their  business,  and  may  sell  and  dispose  of  the 
same  when  not  required  for  the  uses  of  the  corporation. 
This  section  also  provides  that  corporations  may  borrow 
money  at  legal  rates  of  interest  and  pledge  their  property, 
real  and  personal,  to  secure  the  payment  thereof,  and  pro- 
vides specifically  for  the  manner  in  which  any  surplus  real 
estate  acquired  in  satisfaction  of  any  liability  or  indebted- 
ness may  be  disposed  of  each  year. 

It  is  the  contention  of  respondent  that  the  act  in  ques- 
tion violates  section  13  of  article  4  of  the  constitution  for 
the  reason  that  it  is  but  an  amendment  of  sections  i  and  5 
of  the  general  Incorporation  act.  As  has  been  noted,  sec- 
tion I  of  the  Incorporation  act  prohibits  the  forming  of 
corporations  to  transact  the  business  of  real  estate  broker- 
age. While  petitioners  contend  that  real  estate  brokerage 
and  real  estate  agency  business,  as  the  same  is  defined  in 
section  2  of  the  act  in  question,  are  not  synonymous,  they 
concede  that  real  estate  agency  business,  as  therein  defined, 
is  the  broader  of  the  two  terms  and  includes  everything  in- 
cluded within  the  term  "real  estate  brokerage."  This  con- 
cession is  in  accord  with  the  generally  understood  meaning 
of  the  term  "real  estate  brokerage."  It  will  therefore  be 
seen  that  so  far  as  authorizing  the  forming  of  a  corporation 
for  the  purpose  of  carrying  on  the  real  estate  agency  busi- 
ness is  concerned,  the  same  result  could  have  been  obtained 
by  amending  section  i  of  the  general  Incorporation  act  by 
striking  out  the  words  "real  estate  brokerage."  The  defini- 
tion contained  in  the  new  act  would  then  have  been  imma- 
terial, as  a  corporation  could  have  been  formed  under  the 
general  act  for  all  the  purposes  enumerated  in  the  definition 
in  section  2  of  the  act  in  question. 
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The  only  other  new  matter  contained  in  the  act  is  the 
provision  found  in  section  2  that  no  real  estate  agency  cor- 
poration shall  acquire  or.  own  real  estate  or  any  interest 
therein,  except  that  it  may  lease  an  office  or  offices  in  which 
to  conduct  its  business.    This  constitutes  an  exception  to  the 
provisions  of  section  5  of  the  Incorporation  act.    While  the 
act  pretends  to  be  a  complete  and  independent  act  it  does 
no  more  than  change  the  provisions  of  sections  i  and  5  of 
the  general  Incorporation  act.     Its  whole  purpose  could 
have  been  accomplished  by  making  slight  amendments  to 
these  two  Sections  of  the  general  act.     It  is  not  complete 
within  itself.    It  refers  to  and  depends  upon  the  general  In- 
corporation act  for  every  step  necessary  to  be  taken  in  the 
formation  of  a  corporation,  and  its  only  effect  is  to  change 
the  provisions  of  two  of  the  sections  of  the  general  act. 
While  it  is  true,  as  petitioners  contend,  that  the  mere  fact 
that  the  act  refers  to  the  general  Incorporation  act  as  pre- 
scribing the  method  by  which  corporations  might  be  formed 
does  not  necessarily  render  it  void  as  in  violation  of  sec- 
tion 13  of  article  4  of  the  constitution,  there  is  nothing 
contained  in  the  act,  aside  from  this  reference  to  the  gen- 
eral Incorporation  act,  except  amendments  of  two  of  the 
sections  of  that  act.    Such  changes  are  made  in  the  general 
Incorporation  act  by  the  act  in  question,  by  striking  out  old 
and  by  adding  new  provisions,  that  the  two  acts  make  a 
connected  piece  of  legislation  covering  the  same  subject  and 
must  be  read  together.     Even  though  an  act  profess  to  be 
an  independent  act  and  does  not  purport  to  amend  any  prior 
act,  still  if  it  makes  changes  in  an  existing  act  by  adding 
new  provisions  and  mingling  the  new  with  the  old  on  the 
same  subject,  so  as  to  make  of  the  old  and  the  new  a  con- 
nected piece  of  legislation  covering  the  same  subject,  the 
latter  act  must  be  considered  an  amendment  of  the  former 
and  as  within  the  constitutional  prohibition.      (People  v. 
Knopf,  183  111.  410;    O'Connell  v.  McClemtlian,  248  id. 
350;   Lyons  V.  Police  Petmon  Board,  255  id.  139;  Galpin 
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V.  City  of  Chicago,  269  id.  27.)  This  act  clearly  violates 
section  13  of  article  4  of  the  constitution,  and  is  therefore 
void. 

The  demurrer  to  the  petition  is  sustained  and  the  writ 
of  mandamus  is  denied.  ^^^^  ^^^.^^ 


Mary  Frances  Lyons,  Appellant,  vs,  Joseph  P.  Lyons, 

Appellee. 

Opinion  filed  February  16,  Ipi6 — Rehearing  denied  April  7,  ipi6, 

1.  Practice — evidence  need  not  be  preserved  to  sustain  decree 
dismissing  bill.  The  rule  requiring  the  evidence  to  be  preserved 
by  a  certificate  of  the  evidence  or  recitals  in  the  decree  in  order 
that  a  decree  granting  affirmative  relief  may  be  sustained,  does  not 
apply  to  a  decree  which  grants  no  affirmative  relief  but  merely,  in 
effect,  dismisses  the  bill  for  want  of  equity. 

2.  Same — what,  in  effect,  is  a  dismissal  of  a  bill  for  want  of 
equity,  A  decree  in  a  divorce' proceeding  which  finds  that  the  de- 
fendant has  not  been  guilty  of  the  acts  and  conduct  charged  in 
the  bill,  denies  the  relief  prayed  and  adjudges  the  costs  to  both 
parties,  is,  in  effect,  a  dismissal  of  the  bill  for  want  of  equity. 

3.  Divorce — what  does  not  overcome  finding  as  to  jurisdiction. 
A  finding  in  a  decree  denying  a  divorce  that  the  court  has  juris- 
diction is  not  overcome  by  the  fact  that  the  decree  contains  no 
finding  that  the  complainant  has  resided  in  the  State  for  more 
than  one  year  before  filing  the  bill,  where  the  bill  alleges  that  the 
complainant  was  at  the  time  of  filing  the  bill,  and  had  been  "for 
many  years  last  past,"  a  resident  of  the  State  and  the  answer  ex- 
pressly admits  such  allegation.  (Becklenberg  v.  Becklenberg,  232 
111.  120,  distinguished.) 

Appeai.  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Livingston  county;  the  Hon.  T.  M.  Harris, 
Judge,  presiding. 

Michael  P.  Ryan,  and  W.  J.  Lewis,  for  appellant. 

E.  A.  Simmons,  for  appellee. 
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Mr.  Chiei^  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  for  the  Second  District,  upon  a  certificate  of  impor- 
tance granted,  affirming  a  decree  of  the  circuit  court  of 
Livingston  county. 

Appellant,  Mary  Frances  Lyons,  filed  her  bill  in  the  cir- 
cuit court  of  Livingston  county  November  19,  19 12,  against 
the  appellee,  her  husband,  for  separate  maintenance.    The 
bill  charged  appellee  with  extreme  and  repeated  cruelty,  on 
account  of  which  appellant  was  living  separate  and  apart 
from  him  without  her  fault.    The  bill  alleged  appellant  was 
at  the  time  of  filing  the  bill,  and  had  been  for  many  years 
last  past,  a  resident  of  Livingston  county,  Illinois.    Appellee 
filed  his  answer  to  the  bill  January  16,  1913.     He  admit- 
ted appellant  "has  been  a  resident  of  said  county  of  Liv- 
ingston, in  the  State  of  Illinois,  for  many  years  last  past;" 
that  they  were  married  in  OctobeY-,  1903,  and  lived  together 
as  husband  and  wife  until  September  23,  1912.     All  the 
allegations  of  the  bill  as  to  appellee's  cruel  treatment  of 
his  wife  and  neglect  of  her,  and  that  she  was  living  sepa- 
rate and  apart  from  him  without  her  fault,  were  denied. 
On  January  21,  1914,  appellant  filed  an  amended  bill  pray- 
ing for  divorce.     The  amended  bill  alleged  that  she  was, 
and  had  been  "for  many  years  last  past,"  a  resident  of  Liv- 
ingston county,  Illinois.     On  February  25,  1914,  appellee 
answered  the  amended  bill,  admitting  appellant  had  been  a 
resident  of  Livingston  county,  Illinois,  "for  many  years 
last  past."     He  denied  the  allegations  of  misconduct  upon 
which  appellant  based  her  claim  for  the  right  to  a  divorce. 
A  hearing  was  had  on  the  bill,  answer  and  replication,  and 
a  decree  was  entered  finding  the  court  had  jurisdiction  of 
the  subject  matter  and  of  the  parties  by  process  duly  served 
ten  days  before  the  first  day  of  the  term  of  court.     The 
decree  recites  the  court  heard  all  the  evidence  adduced  by 
the  respective  parties  and  the  arguments  of  counsel,  and  be- 
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ing  fully  advised  in  the  premises  finds  that  the  equities  of 
the  case  are  with  the  defendant ;  that  the  parties  were  law- 
fully married  in  Pontiac,  Livingston  county,  Illinois,  Octo- 
ber 12,  1903,  and  lived  together  as  husband  and  wife  until 
September  23,  1912,  when  complainant  left  the  home  of  de- 
fendant and  has  since  lived  separate  and  apart  from  him. 
The  decree  finds  the  appellee  had  not,  during  the  time  the 
parties  lived  together,  been  guilty  of  extreme  and  repeated 
cruelty  toward  appellant,  and  that  she  was  not  living  sepa- 
rate and  apart  from  her  husband  through  his  fault.  It  was 
ordered,  adjudged  and  decreed  that  appellant's  prayer  for 
divorce  be  and  it  was  denied,  and  further  ordered  that  the 
complainant  and  defendant  pay  the  costs  of  the  proceeding. 

No  certificate  of  evidence  is  included  in  the  record,  and 
appellant  contends  the  decree  of  the  circuit  court  and  the 
judgment  of  the  Appellate  Court  should  be  reversed  (i) 
because  no  finding  of  facts  is  preserved  in  the  decree  suf- 
ficient to  justify  it;  and  (2)  because  it  does  not  affirma- 
tively appear  from  the  decree  that  the  court  had  jurisdiction 
of  the  parties. 

The  first  contention  is  based  upon  a  misapprehension. 
Thefe  is  no  dispute  about  the  rule  that  to  sustain  a  decree 
granting  relief  the  party  in  whose  favor  the  decree  is  ren- 
dered must,  when  the  facts  are  not  found  and  recited  in  the 
decree,  preserve  the  evidence  by  a  certificate  of  evidence. 
(Village  of  Harlem  v.  Suburban  Railroad  Co.  202  III  301.) 
The  decree  here,  however,  is  not  one  granting  any  relief 
prayed.  It  finds  appellant  is  not  entitled  to  the  relief  she 
asks  and  her  prayer  for  relief  is  denied.  The  finding  that 
appellee  had  not  been  guilty  of  the  acts  and  conduct  charged 
in  the  bill  and  upon  which  appellant  predicated  her  right  to 
relief,  the  order  denying  the  same  and  adjudging  the  costs 
against  both  parties,  are,  in  effect,  a  dismissal  of  the  bill  for 
want  of  equity  and  an  apportionment  of  the  costs  between 
the  parties.  No  relief  was  granted  appellant.  A  decree  dis- 
missing a  bill  needs  no  evidence  to  support  it.    Ryan  v.  San- 
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ford,  133  111.  291 ;  First  Nat.  Bank  v.  Baker,  161  id.  281 ; 
Kelly  V.  Funkfwuser,  171  id.  205;  Thome  v.  Jung,  253 
id.  584. 

Upon  the  other  question,  it  is  insisted  that  it  does  not 
appear  from  any  recital  in  the  decree  that  appellant  had 
resided  in  the  State  of  Illinois  more  than  one  year  before 
filing  her  bill;  that  this  was  necessary  to  give  the  court 
jurisdiction,  and  that  the  recital  in  the  decree  that  the  court 
had  jurisdiction  of  the  subject  matter  and  of  the  parties 
is  wholly  insufficient.  Upon  that  question  reliance  is  prin- 
cipally placed  upon  Becklenberg  v.  Becklenberg,  232  111. 
120.  That  case  held  that  such  recitals  of  jurisdiction  were 
not  sufficient  to  sustain  a  decree  where  the  evidence  is  not 
preserved  in  the  record.  In  that  case,  however,  there  was 
no  admission  in  the  answer  that  complainant  had  been  a 
resident  of  Illinois  more  than  a  year  continuously  before 
filing  the  bill.  The  bill  alleged  complainant  was  a  resident 
of  Cook  county  and  had  been  an  actual  resident  of  the  State 
of  Illinois  continuously  more  than  one  year  preceding  the 
filing  of  the  bill.  The  answer  admitted  complainant  had 
been  a  resident  of  the  State  of  Illinois  "for  more  than  one 
year  last  past."  The  court  said  the  answer  was  not  an  ad- 
mission that  complainant  had  been  a  resident  of  Illinois  one 
whole  year  next  before  filing  the  bill.  In  the  case  under 
consideration  the  answers  to  the  original  and  amended  bills 
admit  appellant  had  been  a  resident  of  Illinois  "for  many 
years  last  past."  This  is  to  all  intents  and  purposes  as  ef- 
fective as  would  have  been  an  admission  that  she  had  been 
a  resident  of  Illinois  more  than  one  year  continuously  just 
before  filing  her  bill.  We  are  of  opinion  this  supports  the 
decree,  and  that  after  she  has  alleged  in  her  bill  that  she 
had  resided  in  the  State  many  years  before  filing  it,  and 
appellee  had  admitted  it  in  his  answer,  she  cannot  now  be 
heard  to  object  to  the  decree  on  that  ground. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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James  C.  Lyons,  Appellant,  vs,  Charles  Becker  et  ai 
Appellees. — Charles  W.  Stouffer,  Appellant,  vs. 
Charles  BeckeA  et  aL  Appellees. 

Opinion  filed  February  i6,  Ipi6 — Rehearing  denied  April  /,  Ipi6. 

1.  Elections — city  council  in  city  under  commission  form  of 
government  is  the  judge  of  contest  for  city  commissioner.  Under 
paragraph  (e)  of  section  i8  of  the  act  relating  to  the  commission 
form  of  government,  the  city  councils  in  cities  under  the  commis- 
sion form  of  government  have  jurisdiction  to  determine  contests 
of  election  for  mayor  and  city  commissioner,  even  though  the  re- 
sult may  be  that  the  mayor  and  commissioners  declared  elected  may 
act  as  the  judges  of  the  contest  of  their  own  election.  (Bowen  v. 
Russell,  ante,  p.  313,  followed.) 

2.  Same — the  circuit  court  has  no  jurisdiction  to  hear  contest 
of  election  for  mayor  or  city  commissioner.  The  circuit  court  has 
no  jurisdiction  to  hear  and  determine  a  contest  of  an  election  for 
mayor  or  city  commissioner  in  a  city  under  the  commission  form 
of  government. 

3.  Same — fact  that  city  commissioners  are  judges  of  a  contest 
of  their  own  election  is  not  an  invasion  of  constitutional  rights. 
The  fact  that  under  section  23  of  the  act  relating  to  the  commis- 
sion form  of  government  the  mayor  and  city  commissioners  may 
be  the  judges  of  a  contest  of  their  own  election  furnishes  no  rea- 
son for  holding  such  section  unconstitutional,  as  depriving  persons 
of  property  without  due  process  of  law,  as  no  one  has  a  vested 
right  in  an  office.     (Bowen  v.  Russell,  ante,  p.  313,  followed.) 

4.  Same — contest  of  election  before  city  council  is  a  ministerial 
proceeding.  The  contest  of  an  election  before  a  city  council  is  a 
ministerial  proceeding  and  not  a  judicial  one,  and  the  finding  of 
the  council  is  not  a  judgment  in  the  ordinary  sense  of  that  term. 

5.  Municipal  corporations — executive  pozver  and  ministerial 
power  are  the  same.  A  ministerial  power  and  an  executive  power, 
as  applied  to  public  officers,  are  one  and  the  same  in  meaning. 

Appeal  from  the  Circuit  Court  of  Macon  county;   the 
Hon.  Franklin  H.  Boggs,  Judge,  presiding. 

Herrick  &  Herrick,  McDavid  &  Monroe,  Arthur 
VanCleve,  and  Mills  Bros.,  for  appellants. 
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Whitley  &  Fitzgerald,  Chas.  C.  LeForgee,  T.  W. 
Samuels,  and  Stanley  L.  Pogue,  for  appellees. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 
Appellants,  James  C.  Lyons  and  Charles  W.  Stouffer, 
filed  separate  petitions  in  the  circuit  court  of  Macon  county 
to  contest  the  election  of  Charles  Becker,  John  F.  Mattes, 
H.  F.  Robbins  and  Harry  Ruthrauff  to  the  office  of  com- 
missioner for  the  city  of  Decatur.  To  each  one  of  said  peti- 
tions Charles  F.  Shilling  and  James  F.  Taylor,  two  other 
defeated  candidates  for  said  office  of  commissioner  at  the 
same  election,  were  made  parties  defendant,  and  each  of 
said  appellants  was  a  party  defendant  to  the  other  appel- 
lant's petition.  To  both  of  said  petitions  appellees  Becker, 
Robbins,  Shilling  and  Taylor  filed  their  plea  to  the  jurisdic- 
tion of  the  court,  alleging  that  the  court  was  without  juris- 
diction to  hear  the  contest  as  the  statute  had  conferred  the 
jurisdiction  in  such  cases  on  the  city  council  of  said  city. 
The  trial  court  held,  at  the  hearing  on  the  pleas,  that  it  had 
no  jurisdiction  to  hear  the  contests  and  dismissed  both  peti- 
tions. The  records  are  practically  the  same  in  both  cases 
except  as  to  parties,  and  the  same  briefs  and  arguments 
were  filed  in  both  causes  and  the  two  causes  were  consoli- 
dated for  hearing  in  this  court. 

The  petitions  each  averred  that  the  city  of  Decatur 
was  organized  as  a  city  under  the  general  laws  of  the  State 
pertaining  to  the  organization  of  cities  and  villages;  that 
prior  to  April  2C,  191 5,  it  had  lawfully  adopted  the  com- 
mission form  of  government  as  provided  by  the  laws  of 
this  State;  that  on  said  date,  in  pursuance  of  said  law,  an 
election  was  held  in  said  city  for  the  election  of  four  com- 
missioners; that  the  petitioners  were  resident  electors  of 
said  city  and  qualified  candidates  for  the  office  of  commis- 
sioner of  said  city,  and  that  all  of  the  appellees  were  also 
candidates  and  the  only  other  candidates  for  the  office  of 
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commissioner  aforesaid ;  that  on  a  canvass  of  the  election 
returns  by  the  judges  and  clerks  of  said  election  the  city 
council  of  said  city  declared  that  Harry  Ruthrauff  received 
for  said  office  8710  votes,  John  F.  Mattes  7893,  Charles 
Becker  7772,  H.  F.  Robbins  7703,  Charles  W.  Stouffer 
7685,  James  C.  Lyons  7572,  Charles  F.  Shilling  7465,  and 
James  F.  Taylor  7445  votes ;  that  said  city  coimcil  further 
declared  that  appellees  H.  F.  Robbins,  Charles  Becker,  John 
F.  Mattes  and  Harry  Ruthrauff  were  elected  as  commission- 
ers aforesaid,  and  that  all  of  them  received  certificates  of 
election  to  said  office  authorizing  them  to  act  as  said  com- 
missioners for  four  years  beginning  May  i,  1915.  The  pe- 
titions further  aver  that  Dan  Dinneen  was  declared  elected 
as  mayor  of  said  city  at  said  election,  and  that  his  election 
is  being  contested  by  John  D.  Barnhart  by  a  petition  filed 
and  pending  in  the  said  circuit  court ;  that  the  matters  and 
things  charged  as  affecting  the  validity  of  the  election  of 
said  Dinneen  are  substantially  the  same  as  are  charged  in 
the  petitions  of  appellants,  and  he  and  said  commissioners 
have  such  a  common  interest  in  the  various  decisions  that 
would  arise  on  the  counting  of  the  various  ballots  which 
the  petitioners  have  averred  should  be  counted  for  them, 
that  if  they  were  to  hear  and  determine  the  contest  of  the 
petitioners  they  would,  in  fact,  all  be  judges  of  their  own 
election  and  incompetent  to  pass  upon  the  questions  of  law 
and  fact  involved  in  these  two  cases.  Various  and  divers 
charges  are  made  in  the  petitions  to  the  effect  that  illegal 
ballots  were  counted  for  appellees  and  that  numerous  legal 
ballots  polled  for  the  appellants  in  said  election  were  not 
counted  for  them,  and  it  is  charged  that  by  reason  thereof 
appellees  were  illegally  declared  elected,  when,  as  a  matter 
of  fact,  appellants  were  elected  as  commissioners. 

The  real  and  only  question  in  this  case  for  our  decision 
is  whether  or  not  the  circuit  court  has  jurisdiction  to  hear 
and  determine  the  questions  at  issue  in  these  two  causes.  It 
is  conceded  that  under  the  old  law  (the  general  City  and 
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Village  act)  the  city  councils  of  cities  organized  thereunder 
had  the  sole  authority  to  hear  and  determine  election  con- 
tests as  to  their  members,  and  that  the  village  trustees  of 
organized  villages  had  the  same  authority  to  hear  and  de- 
termine contests  as  to  members  of  the  board  of  trustees. 
This  court  has  frequently  so  decided.  (Linegar  v.  Ritten- 
house,  94  111.  208;  Foley  v.  Tyler,  161  id.  167;  Baker  v. 
Shinkle,  249  id.  154.)  It  therefore  decided  in  the  same  line 
of  decisions  that  the  county  and  circuit  courts  had  no  such 
jurisdiction. 

Paragraph  (e)  of  section  18  of  the  Commission  Form 
of  Government  act  (referred  to  in  this  opinion  as  the  new 
law)  provides:  "All  general  and  special  municipal  elec- 
tions in  said  city  or  village  shall  be  held,  conducted  and  con- 
tested under  the  Election  law  in  force  in  such  city  or  village, 
except  as  herein  otherwise  provided.'*  This  court  has  held 
in  Bozven  v.  Russell,  {ante,  p.  313,)  that  by  said  provision 
the  legislature  intended  to  confer  jurisdiction  upon  the  city 
council,  under  the  new  law,  to  be  the  judge  of  the  election 
and  qualification  of  its  own  members,  as  no  other  section  in 
that  act  conferred  the  jurisdiction  elsewhere.  A  number  of 
other  sections  of  the  new  law  are  quoted  in  that  opinion  as 
confirmatory  of  the  conclusion  reached  in  that  case. 

By  way  of  supplementing  what  is  said  in  that  opinion, 
we  will  add  that  a  contest  of  an  election  before  a  city  coun- 
cil is  not  a  judicial  but  a  ministerial  proceeding,  and  its  find- 
ing is  not  a  judgment  in  the  ordinary  sense  of  that  term. 
(Keating  v.  Stack,  116  111.  191.)  A  ministerial  power  and 
an  executive  power,  as  applied  to  public  officers,  are  one  and 
the  same  in  meaning.  (Donahue  v.  County  of  Will,  100  111. 
94.)  As  section  23  of  the  new  law  provides  that  "the  coun- 
cil shall  have  and  possess,  and  the  council  and  its  members 
shall  exercise  all  executive  and  legislative  powers  and  duties 
now  had,  possessed  and  exercised  by  the  mayor,  city  coun- 
cil, president  and  board  of  trustees  of  villages,"  etc.,  the 
conclusion  is  irresistible  that  the  legislature  by  the  new  act 
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has  conferred  upon  the  city  councils  of  cities  under  the  com- 
mission form  of  government  the  right  to  judge  contests  for 
commissioners  unless  the  provision  is  invalid. 

Circuit  courts  derive  their  jurisdiction  to  try  election 
contests  solely  from  sections  97  and  98  of  our  Election  law, 
which  provide  as  follows : 

"Sec.  97.  The  circuit  courts  in  the  respective  counties 
*  *  *  may  have  [hear]  and  determine  contests  of  the 
election  of  judges  of  the  county  court,  mayors  of  cities, 
presidents  of  county  boards,  presidents  of  villages,  in  ref- 
ence  to  the  removal  of  county  seats  and  in  reference  to 
any  other  subject  which  may  be  submitted  to  the  vote  of 
the  people  of  the  county,  and  concurrent  jurisdiction  with 
the  county  court  in  all  cases  mentioned  in  section  ninety- 
eight  (98). 

"Sec.  98.  The  county  court  shall  hear  and  determine 
contests  of  election  of  all  other  county,  township  and  pre- 
cinct officers,  and  all  other  officers  for  the  contesting  of 
whose  election  no  provision  is  made." 

In  the  case  of  Bowen  v.  Russell,  supra,  it  was  decided 
that  the  county  court  had  no  jurisdiction  to  try  an  election 
contest  for  the  office  of  commissioner  of  a  city  under  the 
commission  form  of  government.  It  necessarily  follows, 
therefore,  that  circuit  courts  have  no  jurisdiction. 

Under  the  provisions  of  the  new  act  only  four  commis- 
sioners are  elected,  and  they  and  the  mayor  are  elected  at 
the  same  time,  quadrennially.  All  divisions  of  cities  into 
wards  are  discontinued  during  the  continuance  in  force  of 
the  new  act,  and  the  commissioners  are  elected  by  the  voters 
of  the  entire  city  instead  of  by  wards,  as  is  also  the  mayor. 
It  is  clear,  therefore,  that  under  the  new  act  commissioners 
are  vested  by  the  statute  with  the  power  to  .sit  and  hear  and 
vote  on  a  contest  for  commissioner,  in  which  they  are  there- 
by made  the  judges  of  their  own  election.  That  is  precisely 
the  situation  in  the  two  cases  now  before  us,  and  will,  per- 
haps, be  the  case  in  every  contest  of  the  election  of  a  com- 
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missioner  that  shall  arise  hereafter  under  the  new  law  if 
upheld  in  its  present  provision  as  to  the  election  contests 
pertaining  to  that  office.  This  situation  will  arise  because 
there  is  no  provision  for  the  old  council  to  meet,  after  it 
has  declared  the  election  of  the  new  council,  before  the  in- 
stallation of  the  new  council,  and  the  time  is  too  short  to 
bring  such  contest  to  a  conclusion  before  the  old  council. 
This  difficulty  arises  further  from  the  fact  that  in  a  petition 
to  contest  the  election  of  a  commissioner  all  successful  can- 
didates,  and  all  persons  who  were  candidates  in  the  same 
election,  are  necessary  parties  to  the  proceeding.  Conway 
V.  Sexton,  243  111.  59. 

It  is  strenuously  argued  by  appellants'  counsel  that  the 
act  of  the  legislature,  in  conferring  jurisdiction  on  the  com- 
missioners to  try  their  own  election  contests,  is  unconstitu- 
tional because  it  does  not  afford  due  process  of  law.  A 
number  of  decisions  have  been  referred  to  as  supporting 
their  contention,  but  they  are  all  inapplicable  to  these  cases 
because  the  cases  referred  to  generally  were  cases  in  which 
the  rights  of  property  were  involved,  or  were  criminal  cases 
in  which  personal  liberties  were  involved.  This  court  held 
in  Bowen  v.  Russell,  supra,  that  an  officer  has  no  vested 
right  in  an  office,  and  expressly  held  that  the  statute  in 
question  is  not  unconstitutional, — ^that  is,  that  the  doctrine 
of  due  process  of  law  has  no  application  to  these  cases.  We 
see  no  reason  for  departing  from  the  conclusion  reached  in 
that  decision. 

The  principal  case  relied  upon  by  appellants*  counsel  for 
their  conclusion  is  the  case  of  Commomvealth  v.  McClos- 
key  J  2  Rawle,  369.  In  that  case  the  question  was  whether 
township  commissioners  could  act  as  judges  of  their  own 
election  under  certain  provisions  of  the  act  of  incorporation. 
The  Pennsylvania  court  simply  held  that  the  commission- 
ers whose  election  was  being  contested  were  not  competent 
to  act  as  judges  of  their  own  contest  for  the  reason  that  the 
act  of  the  legislature  in  question  did  not  expressly  so  pro- 
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vide.  The  judge  delivering  the  opinion  in  that  case  used 
this  language:  "If  the  legislature  should  pass  a  law  in 
plain,  unequivocal  arid  explicit  terms  within  the  scope  of 
their  constitutional  power,  I  know  of  no  authority  in  this 
government  to  pronounce  such  an  act  void  merely  because 
in  the  opinion  of  the  judicial  tribunals  it  was  contrary  to 
the  principles  of  natural  justice,  for  this  would  be  vesting  in 
the  court  a  latitudinarian  authority  which  might  be  abused 
and  would  necessarily  lead  to  collisions  between  the  legis- 
lative and  judicial  departments,  dangerous  to  the  well  being 
of  society  or  at  least  not  in  harmony  with  our  ideas  of  the 
structure  of  natural  government." 

There  is  no  constitutional  right  violated  by  the  act  in 
question  that  has  been  called  to  our  attention.  We  have  no 
doubt  that  the  provision  of  the  legislature  will  prove  very 
embarrassing  to  members  of  city  councils  themselves  who 
have  to  sit  and  determine  their  own  election  contests.  Such 
a  situation  is  also  likely  to  create  very  great  dissatisfaction 
to  contestants  in  such  cases.  The  decision  of  such  matters, 
however,  belongs  exclusively  to  the  legislature,  and  when  it 
is  acting  within  the  constitutional  limits  this  court  cannot 
be  expected  to  question  its  wisdom  or  override  its  decision. 
In  all  such  contests  as  those  now  before  us  the  rights  of 
the  public  as  well  as  the  rights  of  contestants  are  to  be  con- 
sidered. The  people  of  this  State  have  confided  the  power 
of  making  such  legislation  in  the  legislature,  and  we  have 
no  right  to  assume  that  they  are  dissatisfied  with  the  act 
now  in  question  and  absolutely  no  power  to  overturn  the 
act  of  the  legislature  if  we  should  make  such  assumption. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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Ernest  A.  Schmidt  et  aL  Plaintiflfs  in  Error,  vs.  The 
J.  F.  Schmidt  Bros.  Company  et  aL  Defendants  in 
Error. 

Opinion  filed  February  i6,  ipi6 — Rehearing  denied  April  6,  ipi6. 

1.  Corporations — when  agreement  among  stockholders  binds 
them  but  not  the  corporation.  An  agreement  among  stockholders 
of  a  contracting  company  to  settle  the  differences  which  have 
Arisen  among  themselves,  and  which  provides  for  the  purchase  by 
some  of  them  of  property  belonging  to  the  corporation,  will  not 
transfer  title  to  the  property  of  the  corporation  if  the  corporation 
is  not  a  party  to  the  agreement,  but  the  promise  by  a  party  to  the 
agreement,  who  was  the  principal  stockholder,  to  pay  all  accounts 
and  bills  of  the  corporation,  wind  up  its  affairs  in  a  lawful  man- 
ner within  three  months  and  not  to  use  its  name  for  any  new 
work  will  be  enforced  in  a  court  of  equity. 

2.  Contracts — when  the  inadequacy  of  consideration  will  not 
be  considered.  Where  an  agreement  among  stockholders  to  settle 
their  differences  provides  for  a  compromise  and  surrender  of  un- 
liquidated claims  for  profits,  together  with  all  other  claims,  of 
every  kind  and  description,  of  the  parties  against  each  other,  the 
mere  inadequacy  of  the  price  named  in  the  agreement  at  which 
certain  property  of  the  corporation  was  to  be  sold  to  some  of  the 
parties  will  not  be  considered. 

-^  3I  Equity — when  equity  will  take  jurisdiction  to  relieve  from 
breach  of  contract.  Where  the  damages  caused  by  the  breach  of 
a  contract  to  wind  up  the  affairs  of  a  contracting  corporation  and 
not  to  use  its  name  for  any  new  work  are  so  uncertain  and  diffi- 
cult of  definite  proof  that  an  action  at  law  will  not  furnish  an 
adequate  remedy,  a  court  of  equity  may  take  jurisdiction. 

4.  Pleading — replevin  is  the  proper  action  to  try  title  to  goods 
after  alleged  invalid  sale.  Where  a  contract  to  which  a  corpora- 
tion is  not  a  party  attempts  to  dispose  of  its  property  and  posses- 
sion is  taken  by  th^  vendees,  replevin  is  a  proper  form  of  action 
to  try  the  question  of  title  as  between  the  corporation  and  vendees. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  and  on  writ 
of  error  to  the  Circuit  Court  of  Cook  county;  the  Hon, 
Adelor  J.  Petit,  Judge,  presiding. 

W.  T.  Alden,  C.  R.  Latham,  and  H.  P.  Young, 
(T.  A.  Sheehan,  of  counsel,)  for  plaintiffs  in  error. 
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Fred  H.  Atvvood,  Frank  B.  Pease,  Charles  O. 
LoucKS,  and  Vernon  R.  Loucks,  for  defendants  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  plaintiffs  in  error  began  a  suit  in  equity  in  the  cir- 
cuit court  of  Cook  county  against  the  J.  F.  Schmidt  Bros. 
Company,  John  F.  Schmidt  and  others,  which  resulted  in  a 
decree  granting  relief  against  John  F.  Schmidt  but  dismiss- 
ing the  bill  as  to  the  J.  F.  Schmidt  Bros.  Company.  John 
F.  Schmidt  took  an  appeal,  and  the  complainants  sued  out 
a  writ  of  error  to  reverse  so  much  of  the  decree  as  dismissed 
the  bill  against  the  J.  F.  Schmidt  Bros.  Company.  The  ap- 
peal and  writ  of  error  were  consolidated  in  the  Appellate 
Court,  which  reversed  the  decree  and  remanded  the  cause, 
with  directions  to  dismiss  the  bill  as  to  all  of  the  defend- 
ants. The  record  has  been  brought  before  us  by  certiorari 
for  review. 

Before  1902  John  F.  Schmidt  had  been  engaged  in  busi- 
ness in  the  city  qi  Chicago  for  several  years  as  a  builder 
and  general  contractor.  Two  of  his  brothers,  Henry  W. 
Schmidt  and  Ernest  A.  Schmidt,  had  worked  for  him,  and 
he  owed  the  former  $1000  and  the  latter  $200  wages.  The 
corporation  known  as  the  J.  F.  Schmidt  Bros.  Company  was 
organized  in  1902  with  a  capital  stock  of  $15,000,  for  the 
purpose  of  conducting  a  contracting  and  building  business. 
One  hundred  and  thirty  shares  of  the  stock  were  issued  to 
John  F.  Schmidt,  ten  shares  to  Henry  W.  for  the  $1000 
wages  then  due  him  from  John  F.  Schmidt,  and  ten  shares 
to  Ernest,  who  gave  his  note  to  John  F.  Schmidt  for  $800 
in  addition  to  the  $200  then  due  him  as  wages.  In  1904 
Henry  W.  Schmidt  left  Chicago  and  turned  over  his  stock 
to  John  F.  Schmidt,  who  agreed  to  pay  him  $1000  as  soon 
as  he  was  able  to  do  so,  and  did  pay  him  $300  in  Septem- 
ber, 1908.  The  ten  shares  issued  to  Ernest  were  also  sub- 
sequently delivered  to  John  and  Ernest's  note  for  $800  was 
canceled.     Otto  E.  and  August  T.  Schmidt  were  younger 
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brothers,  who  were  employed  by  the  company  but  never 
owned  any  stock  in  it.  Annie  M.  Schmidt  (John  F. 
Schmidt's  wife)  became  the  owner  of  one  share  of  this 
stock,  and  except  this  one  share  of  stock  John  F.  Schmidt 
claimed  to  be  the  owner  of  all  the  stock  in  the  company  on 
September  3,  1909.  John  F.  Schmidt  was  the  president  of 
the  company  from  its  organization  to  the  filing  of  the  bill. 
No  dividends  were  ever  declared  by  the  corporation.  Er- 
nest, Henry,  Otto  and  August  received  the  prevailing  wages 
for  the  work  done  by  them,  varying  from  one  dollar  a  day 
at  the  beginning,  to  six  or  seven  dollars  a  day  afterward. 
The  brothers  Ernest,  Otto  and  August  claimed  that  they 
were  entitled  to  receive  a  share  of  the  profits  of  the  com- 
pany, and  in  March,  1908,  they  and  their  brother  John  had 
a  general  settlement,  and  the  latter  paid  to  each  of  the  for- 
mer $1607.86  as  his  proportion  of  the  profits  of  the  preced- 
ing year.  An  agreement  was  also  then  made  for  a  division 
of  the  profits  of  the  following  year.  No  settlement,  how- 
ever, was  made  in  March,  1909.  John  F^  Schmidt  claimed 
that  the  estimated  profits  of  the  preceding  year  were  incor- 
rect and  that  he  had  been  overreached  in  the  settlement  of 
March,  1908.  The  brothers  had  many  meetings  in  an  en- 
deavor to  arrive  at  a  settlement,  and  on  September  3,  1909, 
at  a  meeting  where  all  were  present  except  Ernest,,  the  fol- 
lowing contract,  which  was  written  by  John  F.  Schmidt  and 
signed  by  all  who  were  then  present,  was  entered  into : 

"9/3-09-  1705  N.  Fairfield  Ave.,  Chicago. 

"Agreement  by  the  undersigned,  Henry,  John,  Otto,  August  and 
Ernest  Schmidt,  for  the  purchase  of  the  tools  now  at  Gary,  In- 
diana, belonging  to  J.  F.  Schmidt  Bros.  Co.,  including  also  jack- 
screws  now  at  1705  Fairfield  Ave.,  and  20  wheelbarrows  now  at 
1673  N.  Rockwell  St.,  for  the  sum  of  $1000  cash  paid  to  J.  F. 
Schmidt  by  Otto,  August  and  Ernest  for  the  said  tools. 

"J.  F.  Schmidt  agrees  to  and  with  said  O.,  A.  &  E.  &  H.  to 
wind  up  the  corporation  of  the  said  J.  F.  Schmidt  Bros.  Co.  in  a 
lawful  manner  within  three  months,  and  O.,  A.  &  E.  Schmidt  agree 
to  aid  in  the  settlement  of  all  former  and  present  accounts  and 
bills,  which  shall  be  credited  to  and  charged  to  J.  F.  Schmidt  until 
completely  disposed  of. 
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'^J.  F.  Schmidt  is  not  to  use  the  name  of  J.  F.  Schmidt  Bros.  Co. 
for  any  new  work,  and  in  consideration  of  this  agreement  «ach  of 
the  said  mentioned  A.  T.  Schmidt,  Otto  E.  Schmidt,  E.  A.  Schmidt, 
J.  F.  Schmidt  and  H.  W.  Schmidt  waive  all  claims  of  every  kind 
and  description  against  the  other,  and  all  the  said  parties  hereto 
absolutely  release  the  other  from  each  and  every  charge  ever  made 
by  any  or  either  of  them  and  to  work  in  harmony  toward  this  end. 

A.  T.  Schmidt, 
Otto  E.  Schmidt, 
J.  F.  Schmidt, 
H.  W.  Schmidt, 
Witness:   Henry  C.  Bach.  E.  A.  Schmidt." 

The  contract  was  signed  the  next  day  by  Ernest  A. 
Schmidt.  On  that  day.  also  the  $1000  mentioned  in  the 
contract  was  paid  to  John  F.  Schmidt,  who  deposited  it  to 
the  credit  of  the  J.  F.  Schmidt  Bros.  Company  and  used 
$700  of  it  to  pay  the  balance  due  Henry  on  the  ten  shares 
of  stock  which  he  had  held.  The  other  brothers  also  took 
possession  of  the  tools  mentioned  in  the  contract.  John  F. 
Schmidt  did  not  attempt  to  wind  up  the  corporation  or  cease 
to  use  its  name  for  any  new  work,  but  on  November  15, 
1909,  he  caused  one  share  of  the  stock  to  be  issued  to 
G.  W.  Gronberg,  one  share  to  F.  A.  McKee  and  one  share 
to  H.  E.  Littler,  and  called  a  meeting  on  that  date,  at  which 
Gronberg  and  McKee,  together  with  John  F.  Schmidt,  were 
elected  directors.  Replevin  suits  were  instituted  for  the  re- 
covery of  the  tools  and  of  the  books  of  the  corporation,  and 
John  F.  Schmidt  continued  actively  to  solicit  and  secure  new 
business  in  the  name  of  the  corporation.  Thereupon  the  bill 
in  this  case  was  filed,  in  which,  as  subsequently  amended, 
the  brothers,  except  John  F.  Schmidt,  were  complainants, 
and  the  corporation,  John  F.  Schmidt,  F.  A.  McKee,  G.  W. 
Gronberg  and  H.  E.  Littler  were  defendants.  The  amended 
bill  prayed  that  John  F.  Schmidt  and  the  corporation  each 
be  enjoined  from  taking  any  contracts,  doing  any  work  or 
carrj'ing  on  any  business  of  the  corporation  or  in  its  name ; 
for  an  accounting  of  all  the  debts  of  the  corporation  and  a 
decree  that  John  F.  Schmidt  pay  them ;   that  the  corpora- 
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tion  be  dissolved  upon  the  payment  of  its  debts  and  lia- 
bilities,- and  that  the  corporation  and  John  F.  Schmidt  be 
enjoined  from  bringing  any  action  of  replevin  against  the 
complainants,  or  either  of  them,  to  recover  the  tools  men- 
tioned in  the  contract  of  September  3,  1909,  and  from 
prosecuting  the  actions  of  replevin  already  begun. 

The  answer,  among  other  things,  alleged  that  John  F. 
Schmidt  was  defrauded  and  deceived  in  the  settlement  of 
March,  1908,  by  the  misrepresentations  of  the  complain- 
ants; that  the  contract  of  September,  1909,  was  not  a  valid 
and  binding  contract  but  was  simply  a  proposition,  which 
was  to  be  subsequently  reduced  to-  form  and  executed  by 
the  parties ;  that  it  was  not  signed  by  the  officers  of  the  cor- 
poration ;  that  John  F.  Schmidt  had  no  power  or  authority 
to  enter  into  the  contract  on  behalf  of  the  corporation  and 
that  the  same  had  never  been  ratified  by  the  corporation; 
that  the  tools  mentioned  were  worth  $6500,  and  the  sale 
of  them  for  $1000  was  a  fraud  on  the  stockholders  and 
creditors  of  the  said  corporation,  and  that  the  corporation 
was  indebted  in  excess  of  the  sum  of  $12,000. 

The  cause  was  heard  and  taken  under  advisement  by  the 
court  in  January,  19 10,  and  more  than  three  years  later, 
in  April,  1913,  a  decree  was  rendered  which  dismissed  the 
bill  as  to  the  corporation  but  perpetually  enjoined  John  F. 
Schmidt  from  conducting  business  in  the  name  of  the  J.  F. 
Schmidt  Bros.  Company  or  soliciting  orders  or  work  un- 
der that  name  or  from  transferring  any  of  the  capital  stock 
of  the  corporation.  He  was  ordered  to  pay  the  debts  of 
the  corporation,  hold  the  complainants  harmless  from  liabil- 
ity on  account  of  them,  and  cause  the  corporation  to  be 
wound  up  and  the  replevin  suits  to  be  dismissed. 

-The  defendants  in  error  insist  that  the  contract  which 
is  the  basis  of  the  suit  does  not  purport  to  be  the  contract 
of  the  corporation;  that  it  was  not  executed  on  its  behalf 
and  is  therefore  not  binding  upon  and  cannot  be  enforced 
against  it.    This  was  the  view  of  the  trial  court  and  the  Ap- 
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pellate  Court,  and  we  do  not  disagree  with  it.  The  de- 
cree, so  far  as  it  dismissed  the  bill  as  to  the  corporation, 
was  right.  The  stockholders  of  the  corporation,  however, 
had  a  right  to  agree  upon  a  settlement  of  the  differences 
which  had  arisen  among  themselves.  The  five  brothers  who 
signed  the  contract  of  September  3,  1909,  were  the  only 
persons  interested  in  the  corporation,  except  the  wife  of 
John  F.  Schmidt,  who  owned  one  share  of  the  par  value 
of  $100.  While  it  is  averred  in  the  answer  that  the  corpo- 
ration owes  $12,000,  there  is  no  averment  that  the  company 
is  insolvent,  or  that  John  F.  Schmidt,  who  agreed  to  pay 
its  debts,  is  not  able  to  do  so.  While  the  agreement  of  the 
parties  to  sell  the  property  of  the  corporation  was  not  suf- 
ficient to  transfer  the  legal  title  to  such  property,  their  con- 
tract, upon  sufficient  consideration,  to  do  any  lawful  act 
was  binding.  While  the  sale  of  the  tools  for  $1000  did  not 
transfer  the  title  to  them,  this  fact  does  not  relieve  John  F". 
Schmidt  from  the  obligation  of  his  contract.  He  agreed  to 
wind  up  the  corporation  in  a  lawful  manner  within  three 
months,  to  pay  all  accounts  and  bills  of  the  corporation  and 
not  to  use  its  name  for  any  new  work.  It  was  within  his 
power  to  do  or  not  to  do  these  things.  There  was  nothing 
unlawful  in  his  agreement  and  the  contract  is  one  which  a 
court  of  equity  will  enforce. 

The  defendants  in  error  insist  that  the  contract  was  not 
intended  to  be  a  settlement ;  that  it  was  a  tentative  agree- 
ment, and  was  intended  to  show  what  the  contract  was  to 
be  based  upon  and  was  so  understood  by  everybody  pres- 
ent. No  facts  tending  to  support  this  view  are  testified  to 
by  anyone  except  John  F.  Schmidt.  The  paper,  upon  its 
face,  purports  to  be  a  complete  contract.  When  the  par- 
ties separated  there  remained  nothing  to  be  done  to  com- 
plete it  except  that  it  lacked  Ernest's  signature.  The  next 
morning  the  $1000  required  to  be  paid  was  paid,  and  noth- 
ing appears  to  have  been  said  in  regard  to  the  completion 


Digitized  by 


Google 


346  Schmidt  v.  Schmidt  Bros.  Co.  [272  IIL 

of  the  agreement.  It  was  acted  upon  by  all  the  parties  as 
a  completed  contract. 

Defendants  in  error  also  insist  that  the  consideration  of 
$1000  was  entirely  inadequate  and  that  the  property  agreed 
to  be  sold  was  worth  $6500.  There  is  a  dispute  in  the 
evidence  as  to  the  value  of  the  property,  the  testimony  vary- 
ing from  $2500  to  $6500.  In  considering  the  question  of 
the  inadequacy  of  the  consideration  it  is  to  be  borne  in  mind 
that  the  plaintiffs  in  error  were  claiming  that  they  were  en- 
titled to  a  portion  of  the  profits  of  the  corporation  under 
their  contract  with  John  F.  Schmidt  made  in  March,  1908. 
The  profits  of  the  corporation  during  the  year  from  March, 
1908,  to  March,  1909,  do  not  appear  in  the  evidence.  The 
amount  was  uncertain,  and  the  compromise  and  surrender 
of  this  unliquidated  claim,  together  with  all  other  claims, 
of  every  kind  and  description,  of  the  parties  against  each 
other,  as  specified  in  the  last  clause  of  the  agreement,  re- 
move the  question  of  inadequacy  from  consideration  in  the 
case. 

It  is  urged  by  the  defendants  in  error  that  the  plaintiffs 
in  error  had  an  adequate  remedy  at  law  for  the  $1000  paid 
and  any  damages  sustained  by  them.  The  damages  to  the 
plaintiffs  in  error  caused  by  the  use  of  the  name  of  the  cor- 
poration in  soliciting  work  and  in  the  business  of  contract- 
ing and  building  are  so  uncertain  and  difficult  of  definite 
proof  that  an  action  at  law  would  furnish  no  adequate  rem- 
edy for  the  breach  of  the  contract. 

Replevin  was  the  proper  form  of  action  to  try  the  ques- 
tion of  title  to  the  tools  and  books  as  between  the  corpo- 
ration and  the  plaintiffs  in  error.  The  decree  should  not 
have  required  John  P.  Schmidt  to  dismiss  the  replevin  suits 
already  begun  or  caused  a  writ  of  retorno  habendo  to  be 
awarded  in  them  or  enjoined  the  prosecution  of  such  suits 
or  the  institution  of  others. 

The  judgment  of  the  Appellate  Court  will  be  reversed 
and  the  decree  of  the  circuit  court  affirmed  except  as  to  the 
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dismissal  of  the  replevin  suits  and  the  injunction  in  regard 
to  them,  and  in  those  respects  the  decree  will  be  reversed. 
The  plaintiffs  in  error  will  pay  one-third  of  the  costs  of  this 
court  and  the  Appellate  Court  and  the  defendants  in  error 
two-thirds  of  such  costs.  Judgment  reversed. 


Marie  Hatcher,  Defendant  in  Error,  vs.  The  Quincy 
Horse  Railway  and  Carrying  Company,  Plaintiff  in 
Error. 

Opinion  filed  February  i6,  ipi6 — Rehearing  denied  April  6,  ipi6. 

Carriers — when  instruction  as  to  duty  of  carrier  is  not  errone- 
ous. An  instruction  in  an  action  against  a  street  railway  company 
for  damages  for  an  injury  sustained  by  a  passenger,  which  states' 
that  it  was  the  duty  of  the  defendant,  so  far  as  consistent  with 
the  practical  operation  of  its  road,  to  exercise  the  highest  degree 
of  care  and  caution  for  the  safety  and  security  of  the  plaintiff  while 
she  was  a  passenger,  is  not  erroneous  in  omitting  the  qualification 
of  considering  the  manner  and  mode  of  conveyance  adopted. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Adams  county ;  the  Hon.  Albert  Akers,  Judge, 
presiding. 

John  E.  Wall,  for  plaintiff  in  error. 

Charles  J.  Scofield,  and  Frank  J.  Penick,  for  de- 
fendant in  error. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

Defendant  in  error  (hereafter  called  plaintiff)  sued  the 
plaintiff  in  error  (hereafter  called  defendant)  for  damages 
for  a  personal  injury  alleged  to  have  resulted  from  the  neg- 
ligence of  defendant's  servants  in  starting  a  street  car  in 
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motion  while  plaintiff  was  attempting  to  board  it  as  a  pas- 
senger. The  case  has  been  tried  three  times  in  the  circuit 
court.  At  the  first  trial  the  jury  disagreed.  On  the  second 
trial  there  was  a  judgment  for  plaintiff.  Defendant  prose- 
cuted an  appeal  to  the  Appellate  Court  for  the  Third  Dis- 
trict and  that  court  reversed  the  judgment  for  errors  of 
law  committed  on  the  trial.  On  the  third  trial  there  was 
a  judgment  for  plaintiff  and  defendant  again  appealed  to 
the  Appellate  Court.  That  court  affirmed  the  judgment, 
and  the  case  is  brought  here  for  review  on  a  writ  of  cer- 
tiorari issued  by  this  court. 

Plaintiff  alleged  in  her  declaration  that  in  attempting 
with  due  care  and  caution  to  board  defendant's  car  for 
transportation  as  a  passenger  she  was  injured  by  defend- 
ant's servants'  careless  and  negligent  conduct  in  starting  the 
car  before  she  had  time  to  safely  board  it.  Plaintiff's  tes- 
timony supported  the  allegations  of  her  declaration  and  that 
of  other  witnesses  offered  in  her  behalf  also  tended  to  sup- 
port the  declaration.  According  to  the  testimony  of  plain- 
tiff she  did  not  get  upon  the  platform  of  the  car  but  fell 
or  was  thrown  from  the  step  leading  up  to  the  platform. 
It  is  the  theory  of  defendant  that  plaintiff  got  upon  the 
platform  of  the  car  to  see  whether  a  lady  she  was  expect- 
ing to  meet  was  in  the  car,  and  finding  she  was  not,  left 
the  car  and  stepped  off  of  it  while  it  was  in  motion,  and 
the  testimony  of  witnesses  introduced  on  behalf  of  defend- 
ant tended  to  support  that  theory.  No  motion  was  made 
to  direct  a  verdict  in  the  trial  court,  and  it  is  not  claimed 
that  the  trial  court  would  have  been  justified  in  refusing  to 
submit  the  case  to  the  jury  under  the  testimony,  but  it  is 
insisted  that  even  if  the  weight  of  the  evidence  was  not 
clearly  on  the  side  of  defendant,  the  evidence  was  so  con- 
flicting and  the  case  so  close  upon  the  facts  that  very  slight 
error  requires  a  reversal  of  the  judgment. 

It  is  claimed  the  court  erred  in  permitting  plaintiff,  over 
defendant's  objection,  to  answer  three  questions  asked  of 
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her  and  in  sustaining  plaintiff's  objections  to  two  questions 
asked  by  defendant  of  its  witnesses.  It  is  further  insisted 
that  the  court  erred  in  giving  one  instruction  on  behalf  of 
plaintiff  and  in  refusing  two  asked  by  defendant. 

We  do  not  think  the  objections  to  the  court's  rulings 
upon  the  admission  and  rejection  of  testimony  are  of  such 
materiality  or  importance  as  to  require  setting  out  and  treat- 
ing them  in  detail.  Some  of  the  objections  are  not  well 
taken,  and  as  to  others  the  testimony  admitted  or  rejected 
-was  not  of  a  character  which  would  justify  the  reversal  of 
a  judgment  on  the  ground  that  defendant  was  prejudiced  by 
the  court's  rulings  in  permitting  or  excluding  the  testimony. 

It  is  urged  that  it  was  reversible  error  to  give  the  fourth 
instruction  given  for  plaintiff.  That  instruction  told  the 
jurj'  that  it  was  the  duty  of  the  defendant,  so  far  as  con- 
sistent with  the  practical  operation  of  its  road,  to  exercise 
the  highest  degree  of  care  and  caution  for  the  safety  and 
security  of  plaintiff  while  she  was  a  passenger.  The  ob- 
jection to  this  instruction  is  that  it  omitted  the  qualifica- 
tion of  considering  the  manner  and  mode  of  conveyance 
adopted.  Practically  identical  instructions  with  that  here 
complained  of  were  approved  in  Chicago  City  Railway  Co, 
v.  Pural,  224  111.  324,  West  Cfiicago  Street  Railroad  Co. 
v.  Kromshinsky,  185  id.  92,  and  West  Chicago  Street  Rail- 
road Co,  v.  Johnson,  180  id.  285. 

In  the  twenty-seven  instructions  given  on  behalf  of  de- 
fendant the  law  governing  the  case  was  fully  covered  and 
some  of  it  repeated.  There  was  no  error  in  refusing  the 
two  instructions  asked  by  the  defendant  and  refused  by  the 
court. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Joseph  Daube,  Appellee,  vs,  Joseph  Kuppenheimer  et  al: 

Appellants. 

Opinion  Hied  February  i6,  ipi6 — Rehearing  denied  April  7,  igi6. 

1.  Practice — common  lazv  rule  as  to  taking  non-suit.  At  com- 
mon law  a  plaintiff  was  permitted  to  take  a  non-suit  at  any  time 
before  the  verdict  was  rendered  in  court. 

2.  Same — common  law  rule  as  to  non-suit  has  been  changed  by 
statute.  Under  section  70  of  the  Practice  act  a  plaintiff  desirous 
of  suffering  a  non-suit  must  do  so  before  the  jury  retire  from  the 
bar,  or,  in  case  of  a  trial  without  a  jury,  before  the  case  is  submit- 
ted to  the  court  for  final  decision;  and  the  provision  of  the  Muni- 
cipal Court  act  is  the  same,  except  that  in  a  trial  without  a  jury 
the  non-suit  must  be  taken  before  the  court  states  its  finding. 

3.  Same — rule  as  to  a  non-suit  where  verdict  is  directed.  The 
fact  that  the  court  directs  a  verdict  does  not  put  the  case  in  the 
class  of  a  trial  without  a  jury  under  section  70  of  the  Practice  act 
or  section  30  of  the  Municipal  Court  act,  and  the  plaintiff  may 
take  a  non-suit  after  the  court  has  directed  a  verdict  unfavorable 
to  him  and  during  the  time  the  court  is  stating  its  reasons  for  the 
ruling,  provided  the  jury  has  not  left  the  bar  or  signed  the  ver- 
dict, the  form  of  which  has  been  delivered  to  it. 

4.  Statutes — courts  will  follow  the  construction  given  a  stat- 
ute previous  to  its  re-enactment.  In  the  interpretation  of  a  provi- 
sion of  a  statute  which  has  been  re-enacted  the  courts  will  follow 
the  construction  giVen  to  such  provision  previous  to  its  re-enact- 
ment, as  the  legislature  is  presumed  to  know  what  effect  such  pro- 
vision had  originally  and  to  have  intended  it  to  have  the  same 
effect  upon  its  re-enactment. 

Appeal  from  the  Branch  *'D"  Appellate  Court  for  the 
First  District ; — ^heard  in  that  court  on  writ  of  error  to  the 
Municipal  Court  of  Chicago ;  the  Hon.  Hosea  W.  Weli-S, 
Judge,  presiding. 

Felsenthal  &  Wilson,  (Arthur  C.  Bachrach,  of 
counsel,)  for  appellants. 

AdlER  &  LederER,  for  appellee. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  appellee,  Joseph  Daube,  brought  suit  in  the  munici- 
pal court  of  Chicago  against  appellants  for  salary  and  com- 
mission alleged  to  be  due  him  for  the  sale  of  merchandise. 
The  trial  court  at  a  certain  stage  in  the  proceedings  allowed 
a  non-suit  to  be  taken  by  appellee  and  the  suit  was  dismissed 
at  appellee's  cost.  Thereafter  appellants  moved  to  vacate 
the  judgment,  which  motion  was  denied.  Appellants  took 
the  case  to  the  Appellate  Court  by  writ  of  error,  where  the 
judgment  of  the  municipal  court  was  affirmed.  The  Ap- 
pellate Court  thereupon  granted  a  certificate  of  importance, 
and  this  appeal  followed. 

After  all  the  evidence  was  heard  on  the  trial  in  the 
municipal  court  appellants  orally  and  in  writing  moved  the 
court  to  instruct  the  jury  to  find  for  the  appellants.  This 
occurred  during  the  forenoon  session  on  July  15,  191 3. 
The  court  heard  arguments  on  the  motion  and  took  the 
same  under  advisement  until  two  o'clock  the  same  after- 
noon. When  the  court  re-convened,  with  all  parties  present 
and  the  jury  in  the  jury  box,  the  trial  judge  made  the  fol- 
lowing statement:  *'In  this  case,  gentlemen,  I  have  come 
to  the  conclusion  that  it  is  incumbent  upon  the  court  to  in- 
struct the  jury,  and  I  do  instruct  the  jury,  to  assess  the 
plaintiff's  damages  in  the  sum  of  $1991.03,  and  you  will 
sign  a  verdict  for  that  amount.  Now,  the  parties  are  en- 
titled to  the  court's  views  or  reasons  for  this  action,  and 
the  court  is  entitled  to  state  them  so  that  the  court  cannot 
be  misunderstood."  The  court  began  stating  his  reasons, 
and  was  still  stating  them  when  the  plaintiff's  counsel  inter- 
rupted and  asked  for  a  non-suit.  The  record  shows  that 
when  he  made  the  preliminary  announcement  above  quoted, 
and  before  he  began  stating  his  reasons,  the  trial  judge 
handed  a  written  form  of  verdict  to  the  bailiff.  This  form 
of  verdict  had  not  been  signed  by  any  of  the  jurors,  how^- 
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ever,  when  the  motion  for  a  non-suit  was  made,  and  the 
jurors  had  not  so  signed  when  the  motion  was  allowed. 

Counsel  for  appellants  in  their  brief  present  the  ques- 
tion here  to  be  considered,  as  follows :  "Has  a  trial  judge 
the  power  to  permit  a  plaintiff  to  take  a  non-suit  after  the 
trial  court  has  directed  the  jury  to  return  a  verdict  against 
the  plaintiff  at  the  close  of  all  the  evidence,  and  after  pen, 
ink  and  the  verdict  is  handed  to  the  jury,  and  where  the 
request  for  a  non-suit  is  first  made  forty-five  minutes  after 
the  court  had  directed  a  verdict  and  while  the  court  is 
stating  his  reasons  for  his  action  but  before  the  verdict  is 
signed  ?" 

At  the  common  law  a  plaintiff  was  permitted  to  take  a 
non-suit  at  any  time  before  the  verdict  was  rendered  in 
court.  {Berry  v.  Savage,  2  Scam.  261.)  By  the  thirteenth 
section  of  an  act  regulating  the  practice  in  the  circuit  and 
Supreme  Courts  in  this  State,  passed  March  22,  1819,  it 
was  provided  that  "every  person  desirous  of  suffering  a 
non-suit  on  trial  shall  be  barred  therefrom  unless  he  do 
so  before  the  jury  retire  from  the  bar."  (Laws  of  1819, 
p.  142.)  This  section  was  re-enacted  in  the  Practice  act 
of  1845  without  change,  and  again  in  1872.  (Rev.  Stat 
1845,  sec.  29,  p.  417;  Laws  of  1872,  p.  346.)  In  the  re- 
vision of  the  Practice  act  which  went  into  effect  July  i, 
1907,  this  section  of  the  statute  was  modified  and  re-enacted 
as  section  70,  which  is  now  in  force  and  reads:  "Every 
person  desirous  of  suffering  a  non-suit  shall  be  barred  there- 
from, unless  he  do  so  before  the  jury  retire  from  the  bar, 
or  if  the  case  is  tried  before  the  court  without  a  jury,  be- 
fore the  case  is  submitted  for  final  decision."  (Laws  of 
1907,  p.  458.)  A  provision  of  section  30  of  the  Municipal 
Court  act  in  force  September  17,  1907,  is  substantially  the 
same  as  the  section  of  the  Practice  act  just  quoted,  and 
feads :  "Every  person  desirous  of  suffering  a  non-suit  on 
trial  shall  be  barred  therefrom  unless  he  do  so  before  the 
jury  retire  from  the  bar,  or  before  the  court,  in  case  the 
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trial  is  by  the  court  without  a  jury,  states  its  finding." 
(Kurd's  Stat.  1913,  p.  737.) 

It  will  thus  be  seen  that  the  la>y  in  this  State  with  ref- 
erence to  the  right  to  take  a  non-suit  in  cases  tried  before 
a  jury  has  remained  substantially  unchanged  since  the  year 
1 819;  that  while  under  the  common  law  plaintiff  could  take 
a  non-suit  at  any  time  before  the  verdict  was  announced  in 
the  court,  under  our  statutes  it  has  always  been  the  rule 
that  he  must  take  his  non-suit  before  the  jury  retired  from 
the  bar.    Under  the  common  law,  parties  could  not  submit 
the  issues  of  fact  for  trial  to  the  court  in  place  of  a  jury, 
but  our  statutes  authorize  the  parties,  by  mutual  consent,  to 
do  this.     (Howe  v.  Harroun,  17  III.  494;  Adams  v.  Shep- 
ard,  24  id.  464.)     In  these  two  cases  it  was  held,  because 
of  this  authority  to  submit  a  case  to  the  court  on  the  facts, 
that  a  non-suit  could  be  taken  by  the  plaintiff  in  a  trial  be- 
fore the  court  at  any  time  during  the  trial,  and  even  after 
the  court  had  announced  its  opinion  but  before  a  note  was 
made  of  such  opinion  on  the  records  of  the  court.     It  will 
be  noted,  however,  that  the  statute  as  to  taking  non-suits, 
before  the  act  of  1907  was  passed,  made  no  provision  for 
taking  a  non-suit  on  the  trial  before  the  court.    In  this  last 
act,  section  70  provided  that  the  non-suit  could  be  taken 
in  a  trial  before  the  court  only  "before  the  case  is  submit- 
ted for  final  decision,"  thus  somewhat  limiting  the  time  in 
which  such  non-suit  could  be  taken  in  such  a  trial  from 
whBt  it  was  under  the  previous  practice  in  this  State.     In 
Berry  v.  Savage,  supra,  after  the  jury  had  heard  all  the 
evidence  and  had  retired  to  consider  their  verdict,  they  re- 
turned into  court  and  asked  for  instructions  as  to  the  ef- 
fect of  certain  evidence.    The  court  gave  such  instructions, 
and  thereafter,  before  the  jury  again  retired,  the  plaintiff's 
counsel  moved  the  court  for  a  non-suit.    This  motion  was 
denied  by  the  trial  court,  but  this  court  held  that  the  right 
to  a  voluntary  non-suit  was  not  barred,  under  the  statute, 
tmtil  the  jury  retired  the  second  time,  saying   (p.  262)  : 
272  -  S3 
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"We  are  clearly  of  opinion  that  the  plaintiff  had  a  right 
to  submit  to  a  non-suit  when  the  instructions  were  given." 
In  Hozue  v.  Harroun,  supra,  the  court  said  (p.  497)  :  "Both 
by  the  common  law  and  by  our  statute,  when  the  case  is 
tried  by  a  jury,  the  plaintiff,  before  he  determines  whether 
he  will  take  a  non-suit,  not  only  has  an  opportunity  of 
knowing  precisely  what  the  testimony  is  upon  which  his 
rights  depend  and  upon  which  the  jury  are  to  act,  but  he 
also  hears  the  charge  of  the  court  to  the  jury,  so  that  he 
knows  by  what  rules  of  law  the  jury  are  to  be  governed  in 
deciding  upon  those  facts."  This  court  does  not  seem  to 
have  passed  upon  the  application  of  these  statutes  to  a  case 
in  which  the  court  directed  a  verdict.  Various  Appellate 
Courts  in  this  State,  and  some  of  the  Federal  nisi  prius 
courts,  have  construed  the  statutes  in  connection  with  di- 
rected verdicts,  but,  of  course,  none  of  those  decisions  could 
be  more  than  persuasive  in  this  court,  and  we  do  not  deem 
it  necessary  to  review  them  here. 

In  a  trial  before  the  court  without  a  jury,  before  the 
statute  of  1907,  the  plaintiff  was  permitted  to  have  the 
benefit  of  the  court's  finding  on  questions  of  fact  before 
being  required  to  determine  whether  he  would  submit  to  a 
non-suit.  We  think  it  is  clear,  therefore,  that  previous  to 
that  statute  there  could  be  no  ground  for  holding  that  in 
jury  trials  the  plaintiff  was  not  entitled  to  take  a  non-suit, 
even  in  cases  where  motions  for  peremptory  instructions 
were  made,  at  any  time  "before  the  jury  retired  from  the 
bar,"  and  if  the  jury  did  not  retire  from  the  bar  but  signed 
their  verdict  in  the  jury  box  the  statute  could  not  have  been 
applied  in  any  other  practical  way  than  to  allow  a  non-suit 
before  a  directed  verdict  was  signed.  So  far  as  the  ques- 
tion here  concerned  is  involved,  the  statute  of  1907  as  to 
jury  trial  is  substantially  identical  with  the  wording  of  all 
the  earlier  statutes  on  this  question.  The  general  rule  is, 
that  courts,  in  the  interpretation  of  a  re-enacted  statute, 
will  follow  the  construction  given  such  statute  before  its  re- 
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enactment.  The  legislature  is  presumed  to  know  the  effect 
which  such  statutes  originally  had,  and  by  re-enactment  to 
intend  that  they  should  again  have  the  same  effect.  (Lewis' 
Sutherland  on  Stat.  Const. — 2d  ed. — sees.  268,  271,  273, 
4.03;  McGann  v.  People,  194  111.  526.)  By  the  act  of  1907 
the  legislature  added  a  provision  never  before  in  the  stat- 
ute, as  to  the  time  when  a  non-suit  could  be  taken  when  a 
case  was  tried  before  the  court  without  a  jury,  and  sub- 
stantially the  same  provision  was  inserted  in  the  Municipal 
Court  act.  Manifestly,  the  legislature  intended  to  leave  the 
rule  as  to  non-suits  in  cases  tried  before  a  jury  exactly  as 
it  originally  was,  in  all  trials  where  there  was  a  jury.  In 
this  case  there  was  a  jury.  The  court  may  or  may  not  di- 
rect a  verdict,  and  if  it  does  not,  the  case  is  carried  on  to 
the  end  as  a  jury  case  in  every  sense  of  the  term.  We  do 
not  think  the  legislature  intended,  either  by  section  70  of 
the  general  Practice  act  or  section  30  of  the  Municipal 
Court  act,  to  class  a  trial  by  the  jury  under  a  directed  ver- 
dict as  a  case  heard  before  the  court. 

Cotmsel  argue  at  length  as  to  the  wisdom  and  justice 
of  the  construction  of  the  statute  along  the  lines  followed 
in  this  decision.  A  reading  of  the  opinions  in  Berry  v. 
Savage,  supra,  and  Howe  v.  Harroun,  supra,  will  indicate 
that  the  court  at  that  early  date  thought  that  the  right  to 
take  a  non-suit  was  a  substantial  right,  and  that  there  was 
no  injustice  in  allowing  it  to  be  taken  at  any  time,  under 
the  rules  laid  down  in  the  decisions  just  cited.  The  rea- 
soning in  those  cases  does  not  seem  to  be  in  accord  with 
the  argument  of  counsel  for  appellants  on  this  point.  The 
intent  of  the  legislature,  however,  in  passing  this  statute 
is  the  question  that  we  are  here  considering,  and  not  the 
wisdom  of  the  enactment. 

Counsel  for  appellants  have  argued  earnestly  and  ex- 
haustively that  because,  under  the  practice  in  this  State,  the 
giving  of  a  peremptory  instruction  directing  a  verdict  has 
in  almost  all  cases  in  recent  years  been  used  as  a  substitute 
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for  the  former  practice  of  a  demurrer  to  the  evidence,  and 
because  the  practice  when  the  demurrer  to  the  evidence  was 
allowed  was  for  the  trial  judge  to  enter  a  final  judgment 
without  the  intervention  of  a  jury,  therefore  when  a  verdict 
is  directed  the  same  practice  should  obtain,  as  any  actual 
consideration  of  the  case  by  the  jury  is  done  away  with. 
We  think  this  argument  has  little,  if  any,  bearing  on  the 
question  here  involved.  If  the  legislature  intended  to  class 
a  directed  verdict  as  a  trial  by  the  court  under  these  stat- 
utes as  to  taking  non-suits,  it  could  easily  have  said  so. 
Surely,  in  view  of  the  history  of  the  legislation  on  this  sub- 
ject and  the  decisions  on  the  various  acts,  not  only  under 
the  letter  but  by  the  spirit  of  these  statutes,  even  when  a 
verdict  is  directed  the  trial  must  be  held  to  be  a  jury  trial 
so  far  as  concerns  the  taking  of  a  non-suit. 

The  judgment  of  tht  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


LuciNDA  Arkley,  Admx.,  Defendant  in  Error,  vs.  Wir^ 
UAM  C.  NiBivACK,  Receiver,  Plaintiff  in  Error. 

Opinion  Hied  February  i6,  jpi6 — Rehearing  denied  April  y,  ipi6. 

1.  Mines — instructions  substantially  in  language  of  statute  are 
proper  if  applicable.  In  an  action  based  upon  a  willful  violation 
of  the  provisions  of  the  Mines  and  Miners  act,  instructions  sub- 
stantially in  the  language  of  certain  sections  of  said  act  are  proper 
if  applicable  to  the  case. 

2.  Same — instruction  substantially  informing  the  jury  contrib- 
utory negligence  of  miner  does  not  bar  recovery  is  proper.  In  an 
action  based  upon  a  willful  violation  of  the  Mines  and  Miners  act, 
an  instruction  the  effect  of  which  is  to  inform  the  jury  that  con- 
tributory negligence  of  the  miner  in  working  after  knowledge  of 
the  danger  would  not  bar  a  recovery  is  proper. 

3.  Same — when  an  instruction  is  properly  refused.  Where  it 
is  claimed  by  the  plaintiff  that  the  deceased  miner  ordered  props 
of  the  required  length  the  night  before  the  accident  and  that  the 
props  should  have  been  delivered  at  the  working  place  during  the 
night,  so  that  when  the  deceased  came  in  the  morning  he  could  use 


Digitized  by 


Google 


lpril,'16.]  Arkley  v.  Niblack.  357 

them  to  prop  the  roof  before  beginning  work  but  that  they  were 
not  so  delivered,  an  instruction  authorizing  the  jury  to  base  their 
verdict  upon  their  belief  that  even  if  the  props  had  been  delivered 
the  deceased  would  not  have  used  them  to  prop  the  roof  before  be- 
g-inning  work  is  properly  refused. 

4.  Same — when  failure  of  mine  examiner  to  mark  and  report 
dangerous  condition  is  not  ground  for  a  recovery.  Failure  of  the 
iTiine  examiner  to  mark  a  loose  rock  in  the  roof  of  an  entry  and 
report  it  as  dangerous  is  not  ground  for  a  recovery,  where  the 
mine  manager,  after  the  miner  had  gone  to  work,  came  into  the 
entry  and  inspected  the  roof,  found  the  rock  to  be  loose  and  dan- 
g^erous,  placed  a  mark  thereon  and  ordered  the  miner  to  prop  or 
remove  it,  as  such  action  by  the  mine  manager  makes  the  situa- 
tion the  same  as  though  the  loose  rock  had  been  marked  and  re- 
ported by  the  examiner. 

5.  Rehearing — a  question  decided  will  not  be  reconsidered  on 
ne7v  points.  Where  a  question  has  been  decided  on  all  the  argu- 
ments put  forth  by  the  parties  in  their  briefs  it  will  not  be  recon- 
sidered on  new  points  made  in  the  petition  for  rehearing. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Vermilion  county;  the  Hon.  W.  B.  Scholfield, 
Judge,  presiding. 

H.  M.  Steely,  and  Chari.es  Troup,  (Mastin  & 
Sheru)CK,  of  counsel,)  for  plaintiff  in  error. 

L.  A.  Cranston,  and  Thomas  A.  Graham,  for  de- 
fendant in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

John  R.  Arkley,  while  in  the  employ  of  the  plaintiff  in 
error  as  a  coal  miner,  was  killed  at  his  work  in  the  mine  by 
the  fall  of  a  rock  on  May  24,  15^12.  The  plaintiff  in  error 
having  elected  not  to  provide  and  pay  compensation  as  pro- 
vided in  the  Workmen's  Compensation  act,  the  administra- 
trix of  Arkley's  estate  brought  an  action  on  the  case  for 
damages  caused  by  his  death,  in  the  circuit  court  of  Vermil- 
ion county  and  recovered  a  judgment  for  $5000,  which  the 
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Appellate  Court  for  the  Third  District  afTirmed.  On  peti- 
tion of  plaintiff  in  error  a  writ  of  certiorari  was  awarded 
and  the  record  has  been  brought  before  us  for  review. 

The  errors  argued  by  the  plaintiff  in  error  are,  that  the 
court  erred  in  refusing  to  direct  a  verdict  for  the  defend- 
ant, in  giving  instructions  for  the  plaintiff  and  in  refusing 
instructions  asked  by  the  defendant. 

The  declaration  consisted  of  four  counts,  two  of  which 
were  based  upon  the  willful  failure  of  the  plaintiff  in  er- 
ror to  furnish  props  when  demanded,  and  two  on  the  charge 
that  the  mine  examiner  willfully  neglected  to  report  a  dan- 
gerous condition  existing  at  the  deceased's  working  place 
but  reported  it  safe,  while,  in  fact,  the  roof  was  in  a  dan- 
gerous condition  at  the  time  of  the  examination  of  the 
mine,  which  the  mine  examiner  should  have  discovered  and 
reported. 

The  deceased  and  his  buddy,  Henry  Moody,  were 
working  in  one  of  the  entries  of  the  mine  at  the  time  the 
deceased  was  killed.  They  had  been  working  in  the  same 
place  the  day  before,  which  was  May  23,  and  in  the  morn- 
ing of  that  day,  before  the  men  went  to  work,  the  mine 
examiner  had  found  a  loose  rock  and  had  marked  it  as 
dangerous.  The  deceased  and  his  buddy  were  told  of  this 
condition  by  the  assistant  mine  manager  and  instructed  to 
remedy  it.  They  removed  part  of  the  rock,  including  the 
part  bearing  the  examiner's  mark,  and  went  on  with  their 
work.  Early  in  the  morning  of  the  24th  the  mine  exam- 
iner again  examined  the  roof  at  this  place  but  regarded  it 
as  safe  and  made  no  danger  mark.  When  the  deceased  and 
Moody  went  to  work  on  the  morning  of  the  24th  they  tested 
the  roof  and  found  a  loose  rock  there  but  went  to  work 
loading  coal.  About  10:30  the  assistant  mine  manager  vis- 
ited their  room,  was  told  about  the  loose  rock  and  sounded 
the  roof.  He  told  them  it  was  unsafe,  put  a  cross-mark  on 
it,  and  testified  that  he  told  them  to  take  the  rock  down. 
Moody  testified  that  he  told  them  to  watch  it.    Arkley  and 
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Moody  continued  to  work  under  the  rock,  loading  coal,  for 
an  hour  or  more  afterward,  when  a  rock  on  which  the  loose 
rock  in  the  roof  rested,  fell  and  killed  Arkley. 

Moody  testified  that  they  needed  props  six  feet  long  to 
support  the  rock  and  they  had  none  of  the  proper  length, 
although  there  were  some  seven- foot  props  near;  that  on 
quitting  work  the  day  before  he  ordered  some  six-foot  props 
in  the  usual  way,  by  filling  out  a  timber  ticket  for  them 
and  depositing  the  ticket  in  a  box  in  the  office,  but  no  props 
were  delivered  in  accordance  with  this  demand.  There  was 
a  dispute  in  the  evidence  as  to  whether  any  six-foot  props 
were  ordered  and  as  to  whether  or  not  there  were  any  such 
props  at  the  place  of  the  accident.  The  evidence  was  such 
as  required  its  submission  to  the  jury  to  determine  whether 
any  props  of  the  required  dimensions  were  demanded  and 
not  delivered,  whether  a  dangerous  condition  existed  at  the 
time  the  examination  was  made  on  the  morning  of  May  24, 
and  whether  the  failure  to  furnish  the  props  as  demanded 
and  the  failure  to  mark  the  dangerous  place  were  proximate 
causes  of  the  deceased's  injury.  The  motion  to  direct  a 
verdict  was  properly  denied. 

Three  instructions  given  for  the  plaintiflF  are  complained 
of.  Two  are  substantially  in  the  language  of  the  statute  in 
regard  to  the  duty  of  the  mine  owner  to  furnish  props  and 
of  the  miner  to  secure  his  place  for  his  own  safety  and  in 
regard  to  the  duties  of  the  mine  examiner.  They  were  ap- 
plicable to  the  case  and  it  was  not  erroneous  to  give  them. 
The  other  instruction  informed  the  jury  that  the  fact  that 
the  deceased,  after  discovering  that  the  rock  in  the  roof  was 
loose  and  pressing  on  another  rock  in  the  side  of  his  work- 
ing place  and  that  neither  of  the  rocks  had  any  support  un- 
der it,  continued  to  work  under  and  around  such  rocks  un- 
til the  time  of  the  accident,  would  not,  alone,  bar  recovery, 
if  the  jury  believed,  from  a  preponderance  of  the  evidence, 
that  the  deceased  came  to  his  death  as  alleged  in  the  second 
count,  which  charges  a  willful  failure  to  deliver  props  as 
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demanded.  This  instruction  amounted  to  telling  the  jury 
that  contributory  negligence  by  the  deceased  in  working 
about  the  rocks  after  knowledge  of  the  danger  would  not 
bar  a  recovery,  and  this  is  in  accordance  with  the  law.  The 
instruction  does  not  purport  to  inform  the  jury  as  to  what 
it  was  necessary  to  prove  to  entitle  the  plaintiff  to  recover 
and  is  not  subject  to  the  criticism  which  is  made  upon  it. 

Plaintiff  in  error  asked  the  following  instruction,  which 
the  court  refused  to  give : 

"The  court  instructs  the  jury  that  although  you  may  be- 
lieve, from  the  evidence,  that  deceased  and  his  buddy  did 
not  have  timbers  of  the  right  length  to  prop  and  support 
the  loose  rock  in  the  roof  of  the  entry  marked  by  McFad- 
den,  yet  if  you  further  believe,  from  the  evidence,  that  de- 
ceased and  his  buddy  did  not  intend  to  attempt  to  prop  or 
support  said  rock  or  the  side  rock  until  after  they  had  shov- 
eled up  and  loaded  the  loose  coal  on  the  floor  under  said 
rocks,  shot  down  the  day  before,  and  that  it  was  while  so 
doing  and  before  the  time  had  arrived  when  they  intended 
to  attempt  to  prop  or  support  the  rock  or  take  it  down,  and 
that  the  failure  to  furnish  timbers  of  the  proper  length,  if 
there  was  any  such  failure,  was  not  the  proximate  cause  of 
the  accident  to  and  death  of  deceased,  then  no  recovery  can 
be  had  in  this  case  because  of  or  on  account  of  a  failure  to 
furnish  and  deliver  six-foot  props,  and  on  this  issue  your 
verdict  should  be  for  the  defendant  and  you  should  find  him 
not  guilty." 

It  is  argued  that  the  testimony  of  Moody  shows  that  he 
and  Arkley  did  not  intend  to  prop  the  rock  until  they  had 
loaded  the  coal  which  was  on  the  floor.  The  demand  for 
props  Moody  testified  was  made  on  the  evening  of  the  day 
before  the  accident  and  they  should  have  been  delivered 
the  next  morning.  They  were  not  there  when  Arkley  and 
Moody  arrived  and  they  went  to  loading  coal.  Moody  tes- 
tified that  they  did  not  have  anything  to  prop  the  rock  with 
except  seven-foot  props,  which  were  too  long;    that  they 
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did  intend  to  prop  the  rock  and  did  try  some  of  the  tim- 
bers there  but  foimd  them  too  long.  This  instruction  would 
have  authorized  the  jury  to  base  their  verdict  upon  what 
they  believed  the  deceased  and  his  buddy  would  have  done 
with  the  props  if  they  had  been  delivered,  although  the 
demand  and  willful  failure  to  deliver  the  props  had  been 
proved.    The  instruction  was  properly  refused. 

Instructions  i8  and  20  are  both  based  upon  the  hypothe- 
sis that  the  side  rock  which  fell  was  solid  at  the  time  of 
the  examination  and  became  loose  after  the  deceased  went 
to  work.  They  ignore  the  dangerous  condition  arising  from 
the  pressure  of  the  loose  rock  in  the  roof  resting  upon  the 
side  rock.  Even  though  the  side  rock  was  solid,  the  pres- 
sure of  the  loose  rock  resting  upon  it  made  a  dangerous 
condition  which  could  not  be  disregarded. 

Instruction  22  was  based  upon  a  supposed  custom  for 
the  assistant  mine  manager,  McFadden,  upon  visiting  the 
working  places  of  the  miners,  to  take  orders  for  props,  and 
It  was  properly  refused  because  there  was  no  evidence  of 
such  custom. 

Instruction  21,  which  was  refused,  should  have  been 
given.    It  was  as  follows : 

"The  court  instructs  the  jury  that  if  you  believe,  from 
the  evidence  in  this  case,  that  the  defendant's  assistant  mine 
manager  entered  John  Arkley's  working  place  at  or  about 
ten  o'clock  on  the  morning  of  the  day  of  the  accident  in 
question  and  found  a  loose  rock  in  the  roof  of  the  room  and 
placed  a  conspicuous  mark  on  it  and  told  Arkley  to  take 
down  or  prop  up  such  loose  rock,  and  that  such  loose  rock 
extended  over  and  rested  partly  upon  the  rock  which  after- 
wards fell  upon  Arkley,  and  that  Arkley  failed  to  take  down 
or  prop  up  the  rock  so  marked  by  the  assistant  mine  mana- 
ger, and  afterward  the  loose  rock  caused  the  rock  which 
fell  upon  Arkley  to  fall,  and  that  the  latter  rock  became 
loose  and  fell  solely  because  the  rock  marked  by  the  as- 
sistant mine  manager  had  rested  partly  upon  it,  then  in  such 
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state  of  proof  (if  the  proof  so  shows)  you  should  find  in 
favor  of  the  defendant  as  to  the  third  and  fourth  counts 
of  the  declaration." 

We  said  in  Piazzi  v.  Kerens-Donnezvald  Coal  Co,  262 
111.  30 :    "The  conditions  under  which  a  miner  may  work  at 
a  dangerous  place  at  his  own  risk  are  where  the  owner  has 
complied  with  the  law  by  having  the  mine  examined,  the 
dangerous  place  has  been  marked  by  the  mine  examiner, 
and  the  miner  is  sent  to  that  place,  by  the  direction  of  the 
mine  manager,  to  make  safe  the  particular  dangerous  con- 
ditions there  existing.     Whether  the  failure  of  the  mine 
examiner  to  mark  the  place  v/as  the  proximate  cause  of  the 
injury  was  a  question  of  fact  for  the  jury.     The  plaintiff 
had  a  right  to  rely  upon  the  performance  of  the  mine  ex- 
aminer's duty,  and  the  absence  of  a  mark  indicated  the  opin- 
ion of  the  mine  examiner  that  the  clod  was  not  dangerous. 
The  plaintiff  cannot  be  held  guilty  of  contributory  negli- 
gence in  working  under  the  clod.     (Mertens  v.  Southern 
Coal  Co.  235  111.  540.)     If  it  had  been  marked  dangerous 
he  would  probably  not  have  given  up  the  effort  to  get  it 
down  and  gone  under  it  to  work  and  would  not  have  been 
hurt."    Here  Arkley  was  not  guilty  of  contributory  negli- 
gence in  working  under  the  rock,  since  it  had  not  been 
marked  dangerous.     If  the  mine  manager,  however,  who 
represented  the  plaintiff  in  error  and  had  a  right  to  control 
Arkley  in  his  work,  afterward  told  him  that  the  rock  was 
dangerous  and  ordered  him  to  remove  it,  Arkley  no  longer 
had  a  right  to  rely  upon  the  opinion  of  the  mine  examiner. 
If  the  plaintiff  in  error  had  failed  to  mark  a  dangerous 
place,  the  failure  was  not  beyond  his  power  to  correct-     It 
was  corrected  if  the  dangerous  condition  was  made  knovm 
to  the  miner  and  he  was  told  to  make  the  place  safe.    This 
was  what  would  have  happened  if  the  dangerous  condition 
had  been  reported  by  the  examiner.    Arkley's  and  Moody's 
entrance  checks  would  have  been  taken  into  the  possession 
of  the  mine  examiner  and  given  to  the  mine  manager,  and 
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Arkley  and  Moody  would  have  been  informed  by  the  mine 
manager,  before  entering  the  mine,  of  the  dangerous  condi- 
tion and  required  to  make  it  safe.  This  was  not  done,  but 
if  the  mine  manager,  on  discovering  the  dangerous  condi- 
tion, then  informed  Arkley  and  Moody  and  directed  them 
to  make  the  place  safe,  the  situation  then  was  the  same  as 
if  the  owner  had  complied  with  the  law  by  having  the  mine 
examined,  the  dangerous  place  had  been  marked  by  the 
mine  examiner,  and  the  miner  had  been  sent  to  that  place, 
by  the  direction  of  the  mine  manager,  to  make  safe  the  par- 
ticular dangerous  conditions  there  existing.  It  was  error  to 
refuse  this  instruction. 

The  judgments  of  the  Appellate  Court  and  the  circuit 
court  are  reversed  and  the  cause  is  remanded  to  the  circuit 
^court  for  a  new  trial.  Reversed  and  remanded. 

Subsequently,  on  petition  for  rehearing,  the  following 
additional  opinion  was  filed : 

Per  Curiam  :  In  a  petition  for  rehearing  the  defendant 
in  error  insists  that  the  evidence  did  not  justify  the  giving 
of  instruction  No.  21,  and  that  so  far  as  such  instruction 
was  proper  in  the  case  it  was  covered  by  another  given  at 
the  request  of  the  plaintiff  in  error.  No  such  argument  was 
made  in  the  brief  of  the  defendant  in  error,  but  the  only 
answer  made  to  the  argument  of  the  plaintiff  in  error  was 
that  the  instruction  did  not  state  a  correct  rule  of  law. 
The  question  was  decided  upon  a  consideration  of  all  the 
arguments  presented  by  either  party.  On  a  petition  for  re- 
hearing new  points  which  were  not  presented  in  the  argu- 
ment of  the  cause  will  not  be  considered.  The  petition  for 
rehearing  is  therefore  denied.  p^^^^^  ^^.^^_ 
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Howard  T.  Foulkes  ct  al.  Appellees,  vs.  Jacob  Glos 
et  aL — (M.  E.  Mather  et  ai  Appellants.) 

Opinion  filed  February  i6,  Jpi6 — Rehearing  denied  April  7,  ipi6. 

1.  Registration  op  title — what  sufficient  to  show  that  prem- 
ises were  unoccupied.  Testimony  of  a  witness  that  he  was  famil- 
iar with  the  premises  at  the  time  the  application  to  register  title 
was  filed,  that  they  were  in  the  same  condition  at  that  time  as 
when  he  gave  his  testimony,  that  they  were  vacant  and  without 
improvements  or  buildings,  and  that  he  went  to  the  premises  with 
a  plat  and  a  surveyor  and  located  the  boundaries,  is  sufficient  to 
show  that  the  premises  were  unoccupied. 

2.  Same — applicant  may  elect  to  disregard  a  tax  deed  to  one- 
vigintillionth  of  a  lot.  If  the  applicant  for  initial  registration  of 
title  seeks  to  set  aside  a  tax  deed  to  one-vigintillionth  of  a  lot  he 
must  reimburse  the  holder  of  the  tax  deed,  but  as  such  tax  deed 
constitutes  no  cloud  on  the  title,  in  a  legal  sense,  he  may  elect  to 
disregard  the  tax  deed  and  not  include  it  in  his  application. 

3.  Same — right  of  applicant  to  dismiss  petition  as  to  a  portion 
of  premises.  If  an  application  to  register  title  covers  several  lots 
and  seeks  to  set  aside  several  tax  deeds,  one  of  which  covers  the 
"east  one-vigintillionth  part"  of  one  of  the  lots,  the  applicant  may, 
when  the  defendants  answer  denying  the  invalidity  of  the  tax 
deeds,  dismiss  the  application  as  to  the  east  one-vigintillionth  of 
the  lot  and  proceed  to  a  decree  leaving  such  portion  out. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frederick  A.  Smith,  Judge,  presiding. 

John  R.  O'Connor,  and  Alben  F.  Bates,  for  appel- 
lants. 

John  A.  McKeown,  for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

Appellees,  on  March  19,  191 5,  filed  their  application  in 
the  office  of  the  clerk  of  the  circuit  court  of  Cook  county 
to  register  the  fee  simple  title  to  lots  i  and  8  in  George 
S.  Siddon's  subdivision  of  lot  13,  in  block  7,  of  Stave  & 
Klemm*s  subdivision  of  the  northeast  quarter  of  section  25, 
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township  38,  north,  range  14,  east  of  the  third  principal 
meridian,  in  said  county,  alleging  that  the  land  was  not  oc- 
cupied, and  that  appellants,  M.  E.  Mather  and  E.  J.  Ma- 
ther, and  others  named,  had  some  interest  or  claim  derived 
through  and  under  tax  deeds  originally  issued  to  Jacob 
Glos,  which  tax  deeds  are  illegal  and  void.  The  cause  was 
referred  to  Edgar  H.  Parnell,  an  examiner  of  titles,  to 
take  the  evidence  and  report  the  same,  with  his  conclusions. 
Evidence  was  taken  on  behalf  of  the  applicants,  and  Jacob 
Glos,  M.  E.  Mather  and  E.  J.  Mather,  defendants  to  the 
application,  filed  their  entries  of  appearance  and  answers  be- 
fore the  evidence  was  closed,  and  set  up  in  their  answers, 
among  other  things,  that  they  were  the  owners  of  the  prem- 
ises and  denied  their  title  was  invalid.  After  those  defend- 
ants had  answered,  the  applicants  dismissed  the  application 
as  to  the  east  one-vigintillionth  of  the  premises  in  contro- 
versy. It  appears  from  a  plat  offered  in  evidence  that  lot  8 
is  in  the  southeast  corner  of  original  lot  13  and  fronts  on 
Seventy-fifth  street  near  Jeffery  avenue,  in  the  city  of  Chi- 
cago, and  is  118  feet  long  north  and  south  and  40.42  feet 
wide.  Lot  i  is  immediately  north  of  lot  8,  and  is  180.48 
feet  long  north  and  south  and  40.45  feet  wide.  It  further 
appears  that  two  of  the  tax  deeds  issued  to  Jacob  Glos  con- 
veyed to  him  the  east  one-vigintillionth  part  of  said  lot  13. 
He  also  had  other  tax  deeds  to  the  whole  of  lots  i  and  8. 
He  had  conveyed  lots  i  and  8  to  appellants,  M.  E.  Mather 
and  E.  J.  Mather,  before  the  application  was  filed.  The 
examiner  made  his  report,  finding  that  the  applicants  were 
the  owners  of  the  premises,  subject  to  a  dower  interest  and 
certain  other  liens  that  are  not  in  controversy,  and  recom- 
mended that  a  decree  be  entered  registering  their  title,  ex- 
cept the  east  one-vigintillionth,  as  prayed,  upon  reimbursing 
the  holders  of  tax  titles  under  and  through  the  tax  deeds 
to  the  whole  of  said  lots  i  and  8,  which  amounts  were 
found  from  the  evidence  of  the  defendants,  but  not  recom- 
mending reimbursement  to  the  holders  of  the  tax  title  un- 
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der  the  deed  for  the  east  one-vigintillionth  of  said  lots. 
Exceptions  were  filed  by  E.  J.  Mather  and  M.  E.  Mather 
to  the  examiner's  report,  which  were  overruled  and  were 
ordered  to  stand  as  exceptions.  On  a  hearing  before  the 
court  the  exceptions  were  overruled  and  a  decree  was  en- 
tered registering  title  as  prayed  to  the  premises  in  contro- 
versy except  the  east  one-vigintillionth  part  thereof.  M.  E. 
Mather  and  E.  J.  Mather  have  appealed. 

Numerous  errors  have  been  assigned  upon  the  record, 
but  the  only  errors  argued  and  relied  upon  for  reversal  of 
the  decree  are :  ( i )  That  there  is  no  evidence  showing  the 
condition  of  the  property  at  the  time  the  application  was 
filed ;  (2)  that  the  court  erred  in  dismissing  the  application 
and  in  failing  to  require  reimbursement  for  the  amount  ex- 
pended by  the  holders  of  the  deed  to  the  one-vigintillionth 
interest. 

As  to  the  first  point,  one  of  the  applicants,  H.  T. 
Foulkes,  testified  that  he  knew  the  location  of  the  property; 
that  it  was  vacant  and  that  there  were  no  improvements  or 
buildings  on  it ;  that  he  was  familiar  with  the  premises  at 
the  date  of  filing  the  application,  and  that  they  were  in  the 
same  condition  at  the  time  of  filing  the  application  as  they 
were  when  he  gave  his  testimony-  On  cross-examination  he 
testified  that  he  went  down  to  the  lots  on  the  third  day 
of  August,  19 1 4,  having  a  plat  of  the  premises  taken  from 
the  county  records  and  accompanied  by  a  surveyor,  and  lo- 
cated the  boundaries  of  the  lots ;  that  he  had  been  out  to 
the  lots  once  since,  on  June  i,  1Q15,  the  day  on  which  he 
testified;  that  there  w^ere  no  fences  in  the  vicinity  of  the 
lots;  that  the  nearest  buildings  were  a  flat-building  front- 
ing on  Jeffery  avenue,  about  300  feet  from  the  lots,  and 
an  old  house  about  300  feet  .east  of  them.  It  is  necessary 
to  show  the  condition  of  the  premises  as  to  being  vacant 
or  occupied,  (Jackson  v.  Glos,  243  111.  280,)  but  it  is  ap- 
parent from  the  evidence  that  the  premises  in  question  were 
vacant  and  that  it  was  necessary  to  get  a  plat  and  surveyor 
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and  take  measurements  to  ascertain  their  boundaries,  and 
we  think  the  evidence  was  sufficient  to  show  that  the  prem- 
ises in  question  were  vacant  at  the  time  the  application  was 
filed.    Miller  v.  Glos,  271  111.  285. 

As  to  the  second  point,  the  same  question  was  decided 
adversely  to  the  contentions  of  the  appellants  in  Glos  v. 
Murphy,  225  111.  58,  in  which  the  court  held  that  upon  an 
application  for  initial  registration  of  title,  where  two  tax 
deeds  are  sought  to  be  set  aside,  if  the  examiner  finds  the 
first  tax  deed  to  be  void  but  recommends  reimbursement  of 
the  defendant  thereunder  as  a  condition  precedent  to  regis- 
tering title,  but  the  defendant  objects,  insisting  that  such 
deed  is  valid,  he  cannot  complain  that  the  applicant  dis- 
misses his  application  as  to  the  first  tax  deed  and  takes  a 
decree  which  leaves  such  deed  beyond  the  scope  of  the  liti- 
gation.   The  reasons  and  authority  for  the  decision  in  that 
case  are  fully  set  out  in  the  opinion  and  it  is  not  necessary 
to  repeat  them  here. .  Substantially  the  same  thing  was  done 
in  the  case  at  bar  as  was  done  in  that  case,  and  we  could 
not  reverse  the  case  at  bar  without  overruling  that  case, 
which  we  are  not  inclined  to  do.    In  Jackson  v.  Glos,  supra, 
it  was  held  that  a  tax  deed  purporting  to  convey  one-vigin- 
tillionth  of  a  lot  is  not,  in  a  legal  sense,  a  cloud  upon  title 
and  may  be  disregarded  by  the  owner  of  the  legal  title,  but 
if  the  latter  comes  into  court  and  asks  to  have  the  tax 
deed  removed  as  a  cloud  upon  his  title,  it  is  error  to  de- 
cree such  removal  without  reimbursement  to  the  holder  of 
the  tax  deed.    As  stated  in  the  opinion  in  that  case  (p.  283)  : 
"The  appellee  might  have  disregarded  the  tax  deed  to  so 
small  a  portion  of  the  lot,  which  was  not  susceptible  of  pos- 
session by  the  holder  of  the  tax  deed,  as  not  constituting  a 
cloud  upon  her  title  or  interfering  with  the  beneficial  en- 
joyment of  the  premises,  but  she  did  not  do  that.    On  the 
contrary,  she  alleged  the  invalidity  of  the  deed  and  asked 
to  have  it  removed,*  and  she  was  required,  as  a  condition  of 
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such  removal,  to  reimburse  the  holder  of  the  tax  title."  In 
this  case  appellees  did  choose  to  disregard  the  tax  deed  to 
one-vigintillionth  and  amended  the  application  to  leave  such 
portion  out. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


EuzABETH  G.  DiCKASON  et  al.  Trustees,  Appellants,  w. 
Mary  E.  Engush,  Appellee. 

Opinion  filed  February  id,  ipj6 — Rehearing  denied  April  7,  Jpi6. 

1.  Ante-nuptial  contracts — when  claim  for  dower  is  barred 
notwithstanding  husband's  estate  is  insolvent.  Where  an  ante- 
nuptial contract  recites  that  the  marriage  shall  not  in  any  way 
change  the  legal  rights  of  the  parties  or  those  of  their  children 
and  heirs,  that  the  parties  intend  that  by  virtue  of  the  marriage 
neither  shall  have  or  acquire  any  right,  title  or  claim  in  the  estate 
of  the  other  and  that  each  will  join  in  any  mortgage  or  convey- 
ance of  the  property  of  the  other,  a  further  provision  that  the  wife 
is  to  receive  $5000  at  the  husband's  death  in  full  payment  and  dis- 
charge of  dower  and  all  claims  against  his  estate  does  not  make 
the  release  of  dower  dependent  upon  the  receipt  of  the  money  by 
the  wife,  and  her  claim  for  dower  is  barred  though  the  husband's 
estate  is  insolvent.     {Brenner  v.  Gauch,  85  111.  368,  distinguished.) 

2.  Same — contract  that  marriage  sitall  not  affect  the  property 
rights  of  either  party  is  not  against  public  policy.  A  contract  be- 
tween parties  about  to  marry  that  the  marriage  shall  not  affect  the 
rights  of  either  in  the  property  of  the  other  or  in  his  or  her  own 
property  is  not  against  public  policy,  and  any  reasonable  provision 
which  an  adult  person,  previous  to  marriage,  agrees  to  accept  in 
lieu  of  dower  will  bar  a  subsequent  claim  for  dower. 

Appeal  from  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  Augustus  A.  Parti^ow,  Judge,  presiding. 

LiNDLEY,  Penwell  &  L1ND1.EY,  and  Ashcraft  &  Ash- 
craft,  (E.  M.  Ashcraft,  of  counsel,)  for  appellants. 

H.  M.  Steely,  and  H.  M.  Steely,  Jr.,  for  appellee. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

On  June  12,  1899,  Joseph  G.  English  and  Mary  E. 
Forbes  entered  into  the  following  agreement : 

"Memorandum  of  agreement  between  Joseph  G.  English,  here- 
inafter designated  as  first  party,  and  Mary  E.  Forbes,  hereinafter 
designated  as  second  party,  both  residents  of  Danville,  Vermilion 
county,  Illinois. 

"Witnesseth:  Whereas  both  of  said  parties  contemplate  enter- 
ing into  the  marriage  relation  with  each  other  and  both  are  sev- 
erally possessed  of  real  and  personal  property  in  his  and  her  own 
right  and  each  have  children  by  former  marriage,  all  of  said  chil- 
dren being  of  age  and  possessed  of  means  of  support  independent 
of  their  parents,  and  it  is  desired  by  the  parties  hereto  that  their 
marriage  shall  not  in  any  way  change  their  legal  rights  or  that  of 
their  children  and  heirs  in  the  property  of  each  of  them  from  what 
they  are  before  the  marriage.    Therefore  it  is  agreed: 

"(i)  First  party  agrees  he  will  provide,  during  the  continu- 
ance of  the  marriage,  a  home  for  second  party ;  that  the  two  chil- 
dren of  second  party  may  reside  with  their  mother  and  be  members 
of  the  family  as  long  as  they  remain  unmarried. 

"(2)  First  party  agrees,  in  case  he  shall  survive  second  party, 
he  will  make  no  claim  to  any  part  of  her  estate  as  surviving  hus- 
band. First  party,  in  consideration  of  said  marriage,  waives  and 
relinquishes  all  right  of  dower  to  the  real  estate  of  which  second 
party  may  die  seized  and  'all  right  to  her  personal  estate  as  surviv- 
ing husband,  heir-at-law  or  otherwise. 

"(3)  First  party  agrees,  in  case  second  party  survives  him,  she 
shall  receive  from,  and  the  executors,  administrators,  legal  repre- 
sentatives or  heirs  of  his  estate  shall  pay  to  her,  the  sum  of  $5000 
in  full  payment  and  discharge  of  all  claims  she  may  have  to  dower 
or  homestead  rights  in  real  estate  of  which  first  party  dies  seized; 
also  in  full  payment  of  all  claims  she  may  have,  as  his  widow  or 
heir-at-law,  to  an  allowance  or  widow's  award  or  to  any  part  of 
his  real  and  personal  estate. 

"(4)  Second  party,  in  consideration  of  said  marriage,  agrees, 
in  case  she  survives  first  party,  she  will  make  no  claim  to  any  part 
or  share  of  the  real  or  personal  estate  of  which  first  party  dies 
seized,  other  than  to  the  sum  of  $5000  agreed  to  be  paid  her  out 
of  his  estate,  as  above  provided.  Second  party  expressly  waives 
and  relinquishes  all  claim  to  dower,  homestead,  widow's  award  or 
other  right  to  the  real  and  personal  estate  of  which  first  party  may 
die  seized,  except  to  the  said  sum  of  $5000,  which  is  to  be  full  sat- 
isfaction and  discharge  of  all  her  claims,  as  widow  or  heir-at-law, 
to  the  estate  of  the  first  party. 
272  -  24 
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"(5)  It  is  mutually  declared  that  it  is  their  intention  that  by 
virtue  of  said  marriage  neither  one  shall  have  or  acquire  any  right, 
title  or  claim  in  and  to  the  real  or  personal  estate  of  the  other,  but 
that  the  estate  of  each  shall  descend  to  or  vest  in  his  or  her  heirs- 
at-law,  legatees  or  devisees,  as  may  be  prescribed  by  his  or  her  last 
will  and  testament  or  by  the  law  of  the  State  then  in  force,  as 
though  no  marriage  had  ever  taken  place  between  them. 

"(6)  It  is  mutually  agreed  that  in  case  either  of  the  parties  de- 
sire to  mortgage  or  sell  and  convey  his  or  her  real  or  personal  es- 
tate each  one  will  join  in  the  deed  of  conveyance  or  mortgage,  as 
may  be  necessary  to  make  the  same  effectual. 

"(7)  It  is  further  agreed  that  this  agreement  is  entered  into  by 
each  party  with  a  full  knowledge  on  the  part  of  each  as  to  the  ex- 
tent and  probable  value  of  the  estate  of  the  other  and  of  all  the 
rights  conferred  by  law  upon  each  in  the  estate  of  the  other  by 
virtue  of  said  proposed  marriage,  but  it  is  their  desire  that  their 
respective  rights  to  each  other's  estate  shall  be  determined  and 
fixed  by  this  agreement,  which  shall  be  binding  upon  their  respec- 
tive heirs  and  legal  representatives." 

Each  was  the  owner  of  real  and  personal  property  at 
that  time.  Two  days  later  they  were  married  and  contin- 
ued to  live  together  as  husband  and  wife  until  Joseph  G. 
English  died,  on  January  17,  1910.  In  January,  1908,  Eng- 
lish mortgaged  certain  real  estate  in  Vermilion  county  to 
Livingston  T.  Dickason,  in  which  his  wife  did  not  join. 
This  mortgage  was  foreclosed  and  Livingston  T.  Dickason 
acquired  title  to  the  premises  under  the  foreclosure  proceed- 
ing. Upon  his  death  the  title  became  vested  in  the  appel- 
lants, as  trustees  under  his  will.  After  the  death  of  English 
his  widow,  the  appellee,  filed  her  claim  against  his  estate 
for  the  $5000  mentioned  in  the  agreement  which  has  been 
above  set  out,  and  it  was  allowed  but  has  not  been  paid, 
the  estate  being  insolvent.  The  appellants,  upon  attempting 
to  sell  a  part  of  the  premises,  learned  that  the  appellee  was 
claiming  to  be  entitled  to  dower  in  them  unless  the  sum 
of  $5000  was  paid  to  her,  and  to  remove  this  claim  as  a 
cloud  upon  their  title  they  filed  a  bill  in  the  circuit  court 
of  Vermilion  county.  Mrs.  English  answered  the  bill,  and 
upon  a  hearing  it  was  dismissed  for  want  of  equity,  and 
the  complainants  appealed.     The  question  is  whether  the 
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ante-nuptial  agreement  constituted  a  release  of  dower  at 
the  date  of  the  marriage,  or  whether  the  actual  payment 
of  the  $5000  was  necessary  to  constitute  such  release. 

The  agreement  recites  the  intention  of  the  parties  in  en- 
tering into  it,  "that  their  marriage  shall  not  in  any  way 
change  their  legal  rights  or  that  of  their  children  and  heirs 
in  the  property  of  each  of  them  from  what  they  are  before 
the  marriage."  It  contains  their  mutual  declaration  "that  it 
is  their  intention  that  by  virtue  of  said  marriage  neither 
one  shall  have  or  acquire  any  right,  title  or  claim  in  and 
to  the  real  or  personal  estate  of  the  other,  but  that  the  es- 
tate of  each  shall  descend  to  or  vest  in  his  or  her  heirs-at- 
law,  legatees  or  devisees,  as  may  be  prescribed  by  his  or 
her  last  will  and  testament  or  by  the  law  of  the  State  then 
in  force,  as  though  no  marriage  had  ever  taken  place  be- 
tween them."  It  contains  the  mutual  agreement  "that  in 
case  either  of  the  parties  desire  to  mortgage  or  sell  and  con- 
vey his  or  her  real  or  personal  estate  each  one  will  join  in 
the  deed  of  conveyance  or  mortgage,  as  may  be  necessary  to 
make  the  same  effectual."  The  husband  agreed  that  after 
his  death  the  wife  should  receive  $5000  in  full  payment  and 
discharge  of  her  dower  and  all  claims  against  his  estate,  and 
she  agreed  to  make  no  claim  to  any  part  of  his  real  or  per- 
sonal estate  other  than  the  said  sum  of  $5000.  Each  party 
expressly  waived  and  relinquished  all  claim  to  dower  or 
other  interest  in  the  real  or  personal  estate  of  which  the 
other  might  die  seized. 

A  contract  between  parties  about  to  marry  that  the  mar- 
riage shall  not  affect  the  rights  of  either  in  the  property  of 
the  other  or  in  his  or  her  own  property  is  not  contrary  to 
public  policy  but  will  be  enforced.  Any  reasonable  provi- 
sion which  an  adult  person  previous  to  marriage  agrees 
to  accept  in  lieu  of  dower  will  bar  a  subsequent  claim  of 
dower.  (McGee  v.  McGee,  91  111.  548;  Barth  v:  Lines, 
118  id.  374;  Dunlop  v.  Lamb,  182  id.  319;  Kroell  v. 
Kroell,  219  id.  105;  Colbert  v.  Rings,  231  id.  404.)     This 
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proposition  is  not  denied,  but  it  is  insisted  that  the  agree- 
ment in  question  did  not  constitute  a  present  and  immediate 
release  and  relinquishment  of  the  right  of  dower  but  was 
only  to  take  effect  as  such  release  and  relinquishment  upon 
payment  of  the  $5000  which  the  appellee  was  to  receive 
from  the  executors,  administrators,  legal  representatives  or 
heirs  of  her  husband  after  his  decease.  It  is  to  be  observed 
that  the  payment  of  the  $5000  is  not  stated  to  be  in  consid- 
eration of  the  release  of  dower  in  property,  owned  by  Eng- 
lish at  the  time  of  the  marriage  or  during  the  marriage,  but 
is  expressly  stated  to  be  in  full  payment  and  discharge  of 
all  claims  to  dower  or  homestead  rights  in  real  estate  of 
which  he  might  die  seized,  and  of  all  claims,  as  widow  or 
heir-at-law,  to  any  part  of  his  real  or  personal  estate.  The 
consideration  of  the  agreement,  in  fact,  consisted,  besides 
the  promise  to  pay  $5000,  of  the  marriage  itself  and  of  the 
mutual  covenants  of  the  parties.  The  agreement  of  the 
parties  that  neither  should  have  or  acquire  any  right,  title 
or  claim  in  and  to  the  real  or  personal  estate  of  the  other 
is  a  lawful  agreement  which  they  were  competent  to  make. 
The  marriage  and  the  mutual  covenants,  alone,  were  a  suf- 
ficient consideration  to  support  such  an  agreement.  If  there 
had  been  no  promise  of  a  future  payment  appellee  would 
have  acquired  no  right  of  dower  in  her  husband's  property 
by  the  marriage  because  of  her  previous  relinquishment  of 
such  right.  The  fact  that  she  was  to  receive  payment  in 
money  after  her  husband's  death,  in  addition  to  the  other 
considerations  for  the  relinquishment  of  her  dower,  could 
not  prevent  the  relinquishment  from  taking  effect,  as  it 
otherwise  would  have  done. 

The  case  of  Brenner  v.  Gaueh,  85  111.  368,  is  relied  on 
by  the  appellee.  The  statement  of  the  agreement  in  that 
case  is  very  brief.  The  case  was  a  petition  by  a  widow  for 
an  allowance  of  a  widow's  award.  The  agreement  relied 
upon  as  a  bar  to  her  claim,  as  stated  in  the  opinion  of  the 
court,  was,  that  **at  his  death  she  shall  have  and  receive 
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from  his  estate  the  sum  of  $1500,  which  sum  shall  be  re- 
ceived by  her  in  lieu  of  her  dower  and  in  full  satisfaction 
of  all  other  rights,*  claims  and  interests  which  she  might 
otherwise  have  in  the  estate  by  virtue  of  said  marriage." 
There  was  not,  as  in  this  case,  an  express  declaration  of 
the  intention  of  the  parties  that  their  marriage  should  not 
in  any  way  change  their  legal  rights  in  the  property  of  each 
of  them  from  what  they  were  before  the  marriage,  and  that 
neither  should  have  or  acquire  any  right,  title  or  claim  in 
and  to  the  real  or  personal  estate  of  the  other.  The  agree- 
ment there  was,  to  receive  after  the  husband's  death  an 
amount  in  full  satisfaction  of  the  wife's  rights  in  his  prop- 
erty. The  agreement  here  was  that  the  wife  should  never 
acquire  any  rights  in  the  husband's  property  or  he  in  hers, 
and  that  his  executor  should  pay  her,  after  his  death,  a  sum 
of  money  which  she  should  receive  in  full  satisfaction  of 
her  rights  in  real  estate  of  which  he  should  die  seized  and 
of  all  claims  she  might  have  to  any  part  of  his  estate. 

In  Freeland  v.  Freeland,  128  Mass.  509,  an  ante-nuptial 
contract  provided  that  the  parties  should  retain  their  re- 
spective estates,  with  such  as  might  thereafter  accrue  to 
them,  separate  and  apart  from  each  other,  subject  to  the 
payment  of  their  respective  debts,  with  power  to  manage 
and  disposf  of  their  estates  as  they  should  see  fit,  and  at 
their  decease  to  descend  to  their  respective  heirs-at-law  or 
otherwise  dispose  of  as  they  might,  respectively,  by  will 
direct,  and  that  in  case  of  the  wife  surviving  the  husband 
she  should  be  paid  the  sum  of  $1500.  On  the  death  of  the 
husband  without  assets  the  wife  was  held  barred  of  dower, 
the  court  saying :  "The  benefit  of  the  provision  in  the  mar- 
riage contract  that  the  wife  *  *  *  shall  have  the  en- 
tire control  of  her  estate  during  her  life  or  the  power  to 
dispose  of  it  at  her  death,  and  that  failing  any  disposition 
of  it  it  shall  go  to  her  heirs-at-law  to  the  exclusion  of  her 
husband,  has  been  fully  enjoyed  by  her.    The  provision  as 
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to  the  $1500  is  not  inserted  in  the  contract  as  a  condition 
precedent  to  her  covenant  becoming  binding." 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded,  with  directions  to  enter  a  decree  in  accord- 
ance with  the  prayer  of  the  bill. 

Reversed  and  remoulded,  icith  directions. 


The  Sangamon  and  Drummer  Drainage  District,  De- 
fendant in  Error,  vs.  The  I1.UN01S  Central  Rail- 
road Company,  Plaintiff  in  Error. 

Opinion  filed  February  16,  ipi6 — Rehearing  denied  April  7,  ip/d. 

Drainage — section  3/  of  Let^ee  a,ct  requires  all  lands  in  dis- 
trict to  be  assessed.  Section  37  of  the  Levee  act,  which  authorizes 
the  drainage  commissioners  to  petition  for  the  levy  of  an  addi- 
tional assessment,  contemplates  a  levy  upon  all  the  land  of  the 
district  to  enable  each  part  to  receive  its  proportionate  benefit 
from  the  general  system,  and  not  a  levy  upon  any  part  of  the  dis- 
trict less  than  the  whole  for  the  benefit  of  that  particular  part,  as 
the  latter  condition  is  provided  for  by  section  59  of  said  act,  re- 
lating to  the  organization  of  sub-districts. 

Writ  of  Error  to  the  County  Court  of  Champaign 
county;   the  Hon.  Roy  C.  Freeman,  Judge,  presiding. 

Green,  Jones  &  Pai^mer,  for  plaintiff  in  error. 

Dobbins  &  Dobbins,  and  Philups  &  Svvanson,  for 
defendant  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  Sangamon  and  Drummer  Drainage  District  in  the 
counties  of  Champaign  and  Ford  filed  a  petition  in  the 
county  court  of  Champaign  county  on  February  4,  191 5, 
setting  forth  that  the  main  ditch  of  the  district  had  been 
constructed  in  accordance  with  the  order  of  the  court,  and 
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representing  that  certain  lands  within  the  district,  located 
mostly  within  the  corporate  limits  of  the  city  of  Gibson,  a 
city  of  over  two  thousand  inhabitants,  needed  additional 
drainage ;  that  the  cost  of  constructing  the  additional  work 
was  estimated  at  $38,273.96;  that  certain  described  lands 
would  be  benefited  by  the  work,  and  praying  for  an  order 
authorizing  the  construction  of  the  work  and  the  assessment 
of  the  costs  upon  the  lands  described  as  benefited  thereby, 
including  streets  and  alleys.  The  proceeding  resulted  in  an 
order  of  the  county  court  confirming  a  special  assessment  of 
the  estimated  amount  upon  the  lands  described,  including 
the  property  of  the  Illinois  Central  Railroad  Company, 
which  had  appeared  and  objected  to  the  assessment  and  has 
sued  out  a  writ  of  error  to  reverse  the  order  of  confirmation. 

It  will  only  be  necessary  to  consider  the  first  objection, 
which  was  that  the  additional  assessment  was  proposed  to 
be  made,  not  upon  all  the  lands  within  the  drainage  district, 
but  only  upon  a  certain  portion  of  said  lands  described  in 
the  petition. 

The  drainage  district  was  organized  under  the  Levee 
act,  section  37  of  which  authorizes  the  commissioners  to 
petition  the  court  for  the  levy  of  an  additional  assessment 
"on  the  land  within  any  district  when  it  shall  appear  to 
the  court  that  the  previous  assessment  or  assessments  have 
been  expended,  or  are  inadequate  to  complete  such  work,  or 
are  necessary  for  maintenance  or  repair,  or  when  it  shall 
become  necessary  for  the  construction  of  one  or  more 
pumping  plants,  or  other  additional  work,  or  the  completion 
of  any  work  already  commenced  within  any  drainage  dis- 
trict to  insure  the  protection  or  drainage  of  the  lands  in 
said  district,  under  the  direction  and  order  of  the  court,  or 
to  pay  obligations  incurred  for  the  current  expenses  of  said 
district  or  in  the  keeping  in  repair  and  protection  of  the 
work  of  such  district."  The  object  of  the  additional  levy 
authorized  by  this  section  is  to  enable  the  commissioners  of 
the  district  to  furnish  drainage  to  the  lands  of  the  district 
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according  tq  a  plan  which  shall  bring  to  all  the  lands  in  the 
district  benefits  in  proportion  to  the  amount  paid.  It  con- 
templates a  levy  upon  all  the  land  of  the  district  to  enable 
each  part  to  receive  its  proportionate  share  of  the  benefit 
of  the  general  system,  but  not  a  levy  upon  any  part  of  the 
district  less  than  the  whole  for  the  benefit  of  that  particular 
part.  The  latter  case  is  provided  for  by  section  59  of  the 
act,  which  is  in  part  as  follows : 

"Sec.  59.  If,  after  an  assessment  of  lands  throughout 
the  district  has  been  made  for  the  purpose  of  constructing 
drains  or  ditches,  or  enlarging  or  repairing  the  main  drains 
or  ditches  of  said  district,  according  to  the  profiles,  plans 
and  specifications  of  the  commissioners,  as  reported  and 
confirmed,  there  remain  lands  in  particular  localities  in  said 
district,  which  are  in  need  of  more  minute  and  complete 
drainage,  and  it  shall  appear  to  the  commissioners  that,  in 
their  judgment,  additional  ditches,  drains,  outlets,  levees, 
pumping  plants  or  other  work  are  needed,  in  order  to  af- 
ford more  complete  drainage,,  they  may  prepare  a  special 
report  as  hereinafter  provided  and  file  the  same  and  organ- 
ize a  sub-district  in  the  manner  hereinafter  set  forth  with- 
out the  necessity  of  a  petition  of  the  land  owners  therefor: 
Provided,  that  no  sub-district  organized  upon  the  petition 
or  report  of  the  commissioners  shall  include  territory  em- 
braced within  the  corporate  limits  of  any  city,  village,  or 
incorporated  town,  unless,  however,  the  proposition  whether 
said  territory  shall  be  so  embraced  shall  have  been  submit- 
ted to  the  legal  voters  residing  within  said  territory  and 
said  proposition  shall  have  received  favorably  a  majority  of 
the  votes  cast  at  an  election  called  for  that  purpose  by  the 
commissioners  and  held  within  said  territory." 

The  petition  of  the  drainage  district  and  the  proceedings 
under  it  did  not  conform  to  the  requirements  of  this  section. 

The  order  confirming  the  assessment  upon  the  property 
of  plaintiflf  in  error  was  erroneous,  and  it  will  be  reversed. 

Order  rcz^ersed. 
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Mary  M.  Arnold,  Defendant  in  Error,  vs.  William  E. 
Dodson,  Plaintiff  in  Error. 

Opinion  filed  February  i6,  ipid — Rehearing  denied  April  6,  ipJ6. 

1.  Assumpsit — when  action  of  assumpsit  will  lie.  An  action  of 
assumpsit  will  lie  for  money  had  and  received  for  the  use  of  the 
plaintiff,  wherever,  by  means  of  the  contract  relation,  the  defend- 
ant has  obtained  money  which  in  justice  he  ought  to  return. 

2.  Same — when  a  party  may  waive  the  tort  and  sue  in  assump- 
sit. If  there  is  privity  existing  between  the  parties  in  relation  to 
money  sought  to  be  recovered  and  the  money  has  been  received 
by  the  defendant  by  means  of  fraud  or  fraudulent  practices,  the 
defrauded  person  may  rescind  the  contract,  return  the  consider- 
ation, waive  the  tort  and  sue  in  assumpsit. 

3.  Same — money  paid  defendant  for  worthless  stock  upon  his 
fraudulent  representations  may  be  recovered  in  assumpsit.  Money 
obtained  by  the  defendant  from  the  plaintiff  for  worthless  shares 
of  stock  which  the  defendant  falsely  represented  were  of  value 
may  be  recovered  in  an  action  of  assumpsit. 

4.  Same — in  assumpsit  it  is  not  necessary  to  allege,  in  terms,  a 
waiver  of  the  tort.  Where  the  action  is  assumpsit  it  is  proper  to 
allege  the  facts  which  constitute  a  tort,  and  it  is  not  necessary  to 
allege,  in  terms,  a  waiver  of  the  tort. 

5.  Same — when  claim  for  damages  is  in  assumpsit  and  not  in 
tort.  Where  one  is  induced  by  the  false  representations  of  an- 
other to  make  a  loan  to  a  certain  corporation,  any  claim  against 
such  person  for  resulting  damages  would  be  in  tort  and  not  in 
assumpsit  if  the  corporation,  and  not  such  person,  received  the 
money;  but  if  such  person  thereafter  represents  that  the  corpora- 
tion has  paid  the  loan  to  him  and  induces  the  other  party  to  buy 
from  him  some  worthless  stock  in  another  corporation  to  the  ex- 
tent of  the  amount  of  the  original  loan,  the  claim  against  him  for 
the  latter  tort  may  be  waived  and  a  recovery  be  had  in  assumpsit. 

6.  BiLi*s  OF  EXCEPTIONS — recital  in  the  record  by  the  clerk  can 
not  overcome  what  appears  in  dill  of  exceptions.  A  recital  by  the 
clerk  of  the  trial  court  that  the  instructions  in  the  case  were  given 
orally  cannot  be  received  to  overcome  the  recitals  of  the  bill  of 
exceptions  showing  that  the  attorneys  handed  the  instructions  to 
the  judge,  that  the  judge  stated  he  would  mark  them  given  or  re- 
fused, that  the  instructions  so  handed  to  him  were  read  to  the 
jury,  and  that  they  were  separate  and  distinct  statements  of  the 
law  and  were  separately  numbered. 
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7.  Pleading — statement  in  municipal  court  need  not  allege  im- 
plied promise  to  pay.  In  the  municipal  court  of  Chicago  one  who 
elects  to  waive  a  tort  and  sye  in  assumpsit  need  only  state  the  facts 
which  will  sustain  the  cause  of  action  and  need  not  allege  the  fic- 
tion of  a  promise  implied  by  law. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Munici- 
pal Court  of  Chicago;  the  Hon.  John  D.  Turnbaugh, 
Judge,  presiding. 

Charles  H.  Aldrich,  for  plaintiff  in  error. 

David  K.  Tone,  for  defendant  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  Appellate  Court  for  the  First  District  affirmed  a 
judgment  for  $8856.54  recovered  in  the  municipal  court  of- 
Chicago  by  the  defendant  in  error,  Mary  M.  Arnold,  against 
the  plaintiff  in  error,  William  E.  Dodson,  and  a  writ  of 
certiorari  was  granted  to  bring  the  record  here  for  a  review 
of  the  judgment  of  the  Appellate  Court. 

The  principal  question  is  whether  the  municipal  court 
had  jurisdiction  of  the  cause  of  action.  The  amount  claimed 
exceeded  $1000,  and  if  the  claim  was  in  tort  the  court  had 
no  jurisdiction.  If  the  claim  stated  by  the  plaintiff  and 
proved  at  the  trial  was  in  assumpsit  the  court  had  juris- 
diction. 

The  amended  statement  of  claim  alleged  that  on  or 
about  November  6,  191 1,  the  plaintiff  purchased  from  the 
defendant  350  shares  of  the  capital  stock  of  the  National 
Machine  Recorder  Company,  for  which  she  paid  him  $3150; 
that  on  or  about  July  18,  19 12,  the  plaintiff  purchased  300 
additional  shares  of  the  stock  of  the  corporation  for  the  sum 
of  $1600,  which  she  paid  to  the  defendant ;  that  the  defend- 
ant induced  her  to  purchase  the  stock  by  falsely  and  fraud- 
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ulently  representing  that  the  machines  manufactured  by  the 
National  Machine  Recorder  Company  were  beyond  the  ex- 
perimental stage  and  had  been  perfected;  that  the  corpo- 
ration for  about  a  year  had  been  manufacturing  and  selling 
nine  machines  a  day  at  $900  each;  that  the  International 
Harvester  Company  had  purchased  a  number  of  the  ma- 
chines and  was  well  satisfied  with  them ;  that  the  corpora- 
tion was  then  earning  large  profits  and  dividends  on  the 
stock  by  selling  its  machines ;  that  he  had  invested  $500,000 
of  his  own  money  in  the  stock, — practically  everything  he 
had;  that  in  his  opinion  the  company  would  make  a  divi- 
dend of  125  per  cent  a  year  on  its  entire  capital  stock,  based 
upon  what  the  company  had  been  doing  up  to  that  time; 
that  before  the  second  purchase  of  the  300  shares  the  de- 
fendant represented  to  her  that  the  dividends  and  money 
that  the  corporation  had  made  prior  thereto  in  the  sale  of 
its  machines  were  being  used  in  making  repairs  and  install- 
ing the  unit  system;  that  the  corporation  had  a  lot  of 
money  in  the  bank  and  it  was  making  money  and  in  a  short 
time  dividends  would  be  paid  on  the  stock ;  that  at  the  time 
the  second  purchase  was  made  the  defendant  represented 
that  the  money  the  corporation  had  made  was  being  ex- 
pended in  enlarging  its  plant  to  take  care  of  its  increasing 
business,  and  that  English  capitalists  had  offered  $1,500,000 
for  a  right  to  manufacture  the  machines  in  foreign  coun- 
tries. The  plaintiff  alleged  that  each  and  all  of  the  state- 
ments so  made  were  false  and  known  by  the  defendant  to 
be  false  when  made,  and  that  she  believed  the  statements  to 
be  true  and  relied  upon  them  and  was  thereby  induced  to 
purchase  the  stock.  The  amended  complaint  then  alleged 
that  on  March  i,  19 12,  the  plaintiff  was  induced  to  turn 
over  to  the  defendant  $5000  as  a  loan  to  the  Universal  Mo- 
tor Company  on  a  note  due  in  sixty  days,  secured  by  10,000 
shares  of  the  capital  stock  of  the  corporation  and  a  bill  of 
sale  of  two  motor  trucks ;  that  he  induced  her  to  loan  the 
money  by  falsely  and  fraudulently  stating  that  the  stock  of 
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the  corporation  had  been  nearly  all  subscribed  for  by  re- 
sponsible people;  that  the  corporation  had  a  factory  where 
it  was  manufacturing  motor  trucks  and  that  it  was  a  re- 
sponsible concern,  all  of  which  statements  were  false  and 
known  by  the  defendant  to  be  false  when  made  by  him  and 
relied  on  by  the  plaintiff;  that  on  or  about  August  28,  191 2, 
the  defendant  stated  to  the  plaintiff  that  he  had  collected 
the  $5000  from  the  Universal  Motor  Company,  and  the 
plaintiff  then  purchased  from  the  defendant  $5000,  in  par 
value,  of  the  stock  of  the  United  Motor  Equipment  Com- 
pany ;  that  she  was  induced  to  purchase  that  stock  by  false 
and  fraudulent  statements  of  the  defendant  that  the  stock 
of  the  corporation  was  all  owned  by  his  own  family  and 
one  or  two  intimate  friends;  that  $50,000  had  been  paid 
into  the  corporation  on  account  of  the  stock,  which  was  all 
the  money  the  corporation  needed  to  exploit  its  invention; 
that  the  company  would  not  sell  any  more  stock  to  anyone ; 
that  a  man  had  offered  to  pay  the  defendant  $50,000  for 
$50,000,  in  par  value,  of  the  stock  and  the  defendant  had 
refused  to  sell  it;  that  the  company  was  the  owner  of  a 
patented  invention  of  an  automobile  starter  and  owned  a 
factory  on  the  north  side  and  was  ready  to  manufacture 
automobile  starters,  and  the  plaintiff  would  make  a  profit 
of  at  least  thirty  per  cent  a  month  on  the  $5000;  that  he 
offered  to  give  her  the  stock  in  consideration  of  the  sur- 
render and  payment  of  the  $5000  promissory  note  of  the 
Universal  Motor  Company,  and  that  the  plaintiff,  relying 
upon  said  statements,  took  the  500  shares  of  stock  in  pay- 
ment of  the  promissory  note.  It  was  then  alleged  that  on 
or  about  August  3,  191 3,  the  plaintiff  discovered  that  all  of 
the  foregoing  statements  by  which  she  was  induced  to  pur- 
chase from  the  defendant  stock  in  the  National  Machine 
Recorder  Company  and  in  the  United  Motor  Equipment 
Company  were  false,  and  that  she  then  tendered  to  the  de- 
fendant all  the  foregoing  shares  of  stock  and  demanded  a 
return  to  her  of  the  sums  of  money  paid  him  for  the  same. 
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An  action  of  assumpsit  will  lie  for  money  had  and  re- 
ceived for  the  use  of  the  plaintiff  wherever,  by  means  of  a 
contract  relation,  the  defendant  has  obtained  possession  of 
money  which  in  justice  he  ought  to  refund.  If  there  is 
privity  existing  between  the  parties  in  relation  to  the  money 
sought  to  be  recovered  and  the  money  has  been  received  by 
the  defendant  by  means  of  fraud  or  fraudulent  practices, 
the  defrauded  person  may  rescind  the  contract,  return  the 
consideration,  waive  the  tort  and  sue  in  assumpsit.  (Citi- 
zens' Gaslight  and  Heating  Co.  v.  Granger  &  Co.  ii8  111. 
266;  Drennan  v.  Bunn,  124  id.  175;  May  v.  Disconto 
Gesellschaft,  211.  id.  310;  2  R.  C.  L.  759.)  The  statement 
alleged  purchases  of  worthless  stocks  induced  by  frauds  of 
the  defendant,  the  receipt  of  money  by  him  for  the  stocks, 
a  disaffirmance  of  the  transactions  and  a  demand  for  the 
money.  Proof  of  the  frauds  and  disaffirmance  would  make 
the  defendant  liable  to  compensate  the  plaintiflf  in  damages 
for  the  wrongs  or  create  a  promise  implied  by  law  to  refund 
the  money.  The  alleged  demand  for  the  money  was  an 
election  to  enforce  the  promise  inferred  by  law.  A  plaintiflf 
cannot  waive  a  tort  and  declare  in  assumpsit  -for  money  had 
and  received  unless  money  has  actually  been  received  by 
the  defendant,  but  under  that  rule  there  can  be  no  doubt 
that,  so  far  as  the  first  purchase  of  350  shares  for  which 
she  paid  the  defendant  $3150  is  concerned,  the  amended 
statement  of  claim  set  forth  a  good  cause  of  action  in  as- 
sumpsit. That  is  also  true  of  the  statement  concerning  the 
second  purchase  of  300  shares,  for  which  the  plaintiflf  al- 
leged that  she  paid  the  defendant  $1600.  Where  the  action 
is  assumpsit  it  is  proper  to  allege  the  facts  which  constitute 
a  tort  and  not  necessary  to  allege,  in  terms,  a  waiver  of 
the  tort.  (5  Corpus  Juris,  1399.)  As  to  the  last  pur- 
chase, the  statement  recited  that  the  defendant  induced  the 
plaintiflf,  by  means  of  false  and  fraudulent  representations, 
to  make  a  loan  of  $5000  to  a  corporation,  and  if  there  had 
been  resulting  damage  the  action  for  such  damage  would 
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have  been  in  tort,  because  it  appeared  that  the  defendant 
acted  as  an  agent  and  personally  received  nothing.  But  the 
plaintiff  was  not  seeking  to  recover  any  loss  by  that  loan- 
She  alleged  that  the  defendant  told  her  he  had  collected 
the  note,  and  if  so,  the  money  received  by  him  was  money 
belonging  to  her  in  his  hands.  The  defendant  having  in- 
formed the  plaintiff  that  the  note  had  been  paid  to  him,  the 
corporation  was  entitled  to  the  note  with  the  collateral  and 
the  bill  of  sale  of  the  trucks.  When  the  plaintiff  gave  the 
defendant  the  note  and  collateral  and  bill  of  sale  she  did 
no  more  than  she  was  required  to  do  upon  his  statement 
that  the  note  had  been  paid  to  him.  The  defendant  then 
retained  the  $5000  in  his  hands  belonging  to  the  plaintiff 
in  payment  for  the  stock  of  the  United  Motor  Equipment 
Company.  The  allegation,  therefore,  was  that  the  defend- 
ant had  received  $5000  of  the  plaintiff's  money  for  which 
he  had  given  her  worthless  stock,  and  it  v/as  for  that  $5000 
that  she  sued.  By  the  common  law  system  of  pleading,  if 
a  suit  in  assumpsit  was  not  on  an  instrument  containing  a 
promise  to  pay,  the  declaration  was  required  to  allege  the 
promise  which  the  law  implied,  but  a  failure  could  only  be 
reached  by  special  demurrer.  (Massachusetts  Mutual  Life 
Ins.  Co,  V.  Kellogg,  82  111.  614.)  In  the  municipal  court 
it  was  only  necessary  to  state  facts  which  would  sustain  the 
cause  of  action,  without  alleging  the  fiction  of  a  promise 
implied  by  law.  The  claim  stated  was  not  for  tort  but  in 
assumpsit,  and  the  municipal  court  had  jurisdiction  of  that 
form  of  action. 

The  cause  of  action  proved  at  the  trial  was  of  the 
same  nature.  The  only  denial  made  by  the  defendant  in 
his  affidavit  of  merits  was  that  the  plaintiff  made  the  pur- 
chase of  the  stock  relying  upon  the  representations  set  out 
in  the  amended  statement  or  that  he  made  or  authorized 
others  to  make  the  representations  or  any  of  them.  He  al- 
leged that  when  the  plaintiff  applied  to  purchase  the  stock 
he  told  her  that  he  did  not  wish  to  deal  with  a  woman,  but 
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she  represented  herself  as  a  business  woman  of  large  ex- 
perience and  was  told  to  make  her  own  investigations  re- 
garding the  machine  recorder  stock,  which  she  did,  and  that 
only  after  such  investigation  did  she  purchase  the  stock. 
At  the  trial  the  defense  relied  upon  was  that  the  defendant 
did  not  make  the  false  representations.  If  made  they  were 
false,  since  the  corporations  had  no  property  of  any  partic- 
ular value  and  derived  no  income  from  their  business.  The 
only  property  the  machine  recorder  corporation  ever  had 
was  a  patent  and  some  experimental  machines,  and  it  had 
never  sold  any.  The  stocks  were  worthless,  and  were  ma- 
nipulated by  the  defendant,  his  brother  and  his  agent  for  the 
purpose  of  selling  the  stocks.  The  evidence  for  the  plaintiff 
was  that  the  defendant  made  the  representations  about  the 
number  of  machines  sold  at  $900  each  and  that  it  only  cost 
$150  to  make  one,  when,  in  fact,  the  corporation  had  never 
sold  any.  It  appeared  on  the  trial  that  the  300  shares  of 
stock  were  purchased  from  T.  J.  Ament  and  the  defendant 
acted  only  as  agent.  That  claim  was  rejected  by  the  jury, 
and  the  verdict  was  for  the  amounts  which  the  defendant 
himself  received  in  his  own  right  for  the  stock  purchased 
from  him.  The  representations,  if  made,  were  false,  and 
that  they  were  made  is  settled  by  the  affirmance  of  the  judg- 
ment by  the  Appellate  Court.  The  recovery  was  in  assump- 
sit and  not  for  a  tort. 

Errors  were  assigned  in  the  Appellate  Court  on  the  giv- 
ing of  instructions  at  the  request  of  the  plaintiff,  and  they 
have  been  assigned  in  this  court.  The  Appellate  Court  was 
of  the  opinion  that  the  defendant  could  not  be  heard  to 
object  to  the  instructions  because  he  failed  to  comply  with 
rule  8  of  the  municipal  court,  which  was  preserved  in  the 
record.  That  rule  is,  that  "objections  to  giving  or  refusing 
of  oral  instructions  to  the  jury  must  be  specific,  and  must 
be  made  immediately  upon  the  conclusion  of  the  charge,  be- 
fore the  jury  retires."  To  sustain  the  position  taken  by 
the  Appellate  Court  an  additional  abstract. of  the  record 
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has  been  filed,  containing  the  statement  by  the  clerk  of  the 
court  that  the  instructions  were  given  orally.  The  clerk 
was  not  authorized  to  make  such  a  statement  and  could  not 
make  it  a  part  of  the  record.  Where  there  is  a  trial  by 
jury,  which  continues  until  a  verdict  is  returned,  the  occur- 
rences on  the  trial  from  the  time  the  jury  are  sworn  until 
the  verdict  is  returned  are  matters  for  a  bill  of  exceptions 
and  can  only  be  made  a  part  of  the  record  by  that  means. 
Even  if  it  had  been  a  part  of  the  record  proper,  the  bill  of 
exceptions  signed  by  the  judge  will  prevail  over  anything 
written  by  the  clerk,  as  held  in  Long  v.  Linn,  71  111.  152, 
where  the  record  as  certified  by  the  clerk  gave  the  verdict 
of  the  jury  differently  from  that  copied  into  the  bill  of  ex- 
ceptions and  certified  to  by  the  judge.  Instructions  become 
a  part  of  the  record  only  when  preserved  in  the  bill  of  ex- 
ceptions, and  a  recital  made  by  the  clerk  in  the  record  can 
not  prevail  against  what  is  shown  in  opposition  to  it  in  the 
bill  of  exceptions.  (Indiana,  Decatur  and  Western  Railway 
Co.  V.  Hendrian,  190  111.  501.)  In  this  case  the  bill  of  ex- 
ceptions shows  that  the  attorneys  handed  the  instructions 
to  the  court ;  that  the  court  stated  that  he  would  mark  them 
given  or  refused,  and  the  instructions  so  handed  to  him 
were  read  to  the  jury.  The  instructions  show  that  they  did 
not  constitute  an  oral  charge,  as  they  are  not  written  in 
such  manner  or  form  as  a  court  would  use  in  an  oral  charge, 
and  they  were  separate  and  distinct  statements  of  law  and 
separately  numbered.  The  bill  of  exceptions  further  shows 
that  the  defendant  specified  particular  objections  to  the  in- 
structions before  they  were  read  to  the  jury  and  before  the 
jury  retired.  The  defendant  did  not  forfeit  his  right  to 
assign  error  on  the  giving  of  instructions. 

The  objection  to  the  instruction  numbered  i  is  that  it 
invaded  the  province  of  the  jury  by  assuming  the  existence 
of  controverted  facts,  and  particularly  that  it  assumed  that 
the  defendant  made  the  statements  which  he  was  charged 
to  have  made.    The  instruction  informed  the  jury,  that  if 
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they  found,  from  the  preponderance  of  the  evidence,  the 
facts  therein  stated,  which  were  the  same  facts  alleged  in 
the  statement  of  claim  relating  to  the  purchase  of  the  350 
shares  and  detailed  in  the  instruction,  and  they  further  be- 
lieved, from  the  evidence,  that  before  the  stock  was  pur- 
chased the  defendant  made  the  various  statements  recited 
in  the  instruction,  which  were  the  same  contained  in  the 
statement  of  claim,  and  if  the  jury  further  believed,  from 
the  preponderance  of  the  evidence,  that  the  statements  were 
false  and  untrue  and  that  the  defendant  knew  that  the  state- 
ments were  false  and  untrue  at  the  time  that  he  made  such 
statements,  and  if  they  further  believed,  from  the  evidence, 
other  facts  therein  stated,  the  plaintiff  was  entitled  to  re- 
cover the  $3150  paid,  together  with  interest.  It  will  fee 
seen  that  there  was  no  assumption  by  the  court  of  any  fact, 
but  the  requirement  to  find  the  fact  from  the  evidence  was 
repeated  six  times  in  that  single  instruction.  The  same 
objection  is  made  to  the  second  instruction,  which  related 
to  the  purchase  of  300  shares  of  stock,  and  while  it  is  not 
subject  to  the  objection,  the  jury  rejected  that  claim,  and 
if  it  had  assumed  any  fact  no  harm  was  done. 

It  is  argued  against  the  instructions  that  some  of  the 
things  recited  in  them  were  in  the  nature  of  opinion  and 
prophecy  as  to  what  the  stock  would  yield,  which,  alone, 
would  not  justify  or  support  an  action,  and  that  the  jury 
might  have  based  their  verdict  on  a  finding  that  such  state- 
ments were  made  by  the  defendant.  It  is  true  that  some 
of  the  facts  stated  in  the  instructions  were  of  the  nature 
claimed,  but  the  instructions  only  authorized  a  verdict  upon 
finding  that  all  of  the  false  statements  were  made,  and  the 
jury  could  not,  under  them,  have  based  a  verdict  on  a  find- 
ing as  to  matters  of  opinion  or  expectation. 

On  the  trial  the  defendant  offered  to  return  to  the  plain- 
tiff the  note  and  collateral  and  the  bill  of  sale  of  the  two 
motor  trucks.  His  attorney  said  that  he  had  been  told  that 
one  of  the  trucks  was  in  use  in  Chicago,  but  he  did  not 
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know  the  fact  and  did  not  know  anything  about  the  other 
truck.  The  plaintiff  offered  to  take  the  note  and  collateral 
and  the  motor  trucks,  if  they  would  produce  them,  of  the 
value  of  $12,000,  which  the  testimony  showed  the  defend- 
ant had  represented  them  to  be  worth,  but  refused  to  receive 
the  note  and  collateral  and  bill  of  sale.  It  is  contended 
that  the  plaintiff  having  rescinded  the  loan  and  claimed  her 
money  from  the  defendant  was  bound  to  receive  from  him 
what  she  gave  him.  The  tender  was  inapplicable,  because 
the  defendant  was  sued  for  the  money  which  he  had  told 
the  plaintiff  he  had  received  by  the  collection  of  the  note. 
Having  represented  to  her  that  the  note  had  been  paid  he 
could  gain  nothing  by  afterward  offering  to  give  it  to  her 
again,  when,  in  fact,  it  had  not  been  paid  by  the  worthless 
corporation  which  made  it.  It  appeared  that  the  defendant 
had  the  unpaid  note  of  the  corporation  for  $500  for  getting 
the  loan  from  the  plaintiff  and  that  she  received  a  bonus 
of  $250  for  giving  up  her  $5000  and  making  the  loan,  but 
these  facts  did  not  give  him  any  right  to  make  the  tender. 

The  transcript  of  the  record  of  the  Appellate  Court 
shows  that  a  motion  was  made  by  appellant  in  that  court 
for  a  rule  against  appellee  and  her  attorneys  to  show  cause 
why  they  should  not  be  adjudged  in  contempt  of  court, 
and  for  an  order  requiring  them  to  dismiss  certain  legal 
proceedings  against  the  appellant  in  the  State  of  Michi- 
gan, and  the  motion  was  denied.  The  abstract  of  the  record 
contains  nothing  further  except  a  notation  that  the  motion 
was  based  on  affidavits  which  are  not  in  the  abstract.  There 
is  nothing  for  this  court  to  review  in  relation  to  that  motion. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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Th^  People  ex  rel.  J.  F.  Kastning,  Plaintiff  in  Error,  vs. 
Theodore  Militzer  et  al.  Defendants  in  Error. 

Opinion  Hied  February  i6,  ipi6— Rehearing  denied  April  y,  ipi6. 

1.  APPEAI3  AND  ERRORS — agreed  statement  of  facts  will  be  pre- 
sumed  to  contain  all  the  facts.  Where  the  attorneys  for  the  par- 
ties have  stipulated  what  the  facts  are  and  attested  the  correctness 
of  the  agreed  statement,  which  is  incorporated  in  the  record  in  the 
bill  of  exceptions,  it  will  be  presumed  by  the  Supreme  Court  that 
the  agreed  statement  contains  all  the  facts,  and  no  statement  that 
the  bill  of  exceptions  contains  all  the  evidence  is  necessary, 

2.  EtKCTiONS — the  Woman's  Suffrage  act  of  ipij  did  not  au- 
thorize  women  to  vote  at  election  to  organize  high  school  district. 
The  Woman's  Suffrage  act  of  1913  did  not  authorize  women  to 
vote  at  an  election  upon  the  proposition  to  organize  a  high  school 
district.     {^People  v.  Peltier,  265  III.  630,  followed.) 

3.  Same — the  act  of  1915,  to  legalise  elections  to  organise  high 
school  districts  carried  by  women's  votes,  valid.  The  act  of  191 5, 
(Laws  of  191 5,  p.  630,)  to  legalize  elections  to  organize  township 
high  school  districts  held  under  the  Township  High  School  act  of 
1 91 1  where  the  votes  of  women  may  have  been  the  deciding  factor 
in  carrying  such  elections,  is  valid,  as  the  General  Assembly  had 
the  power,  when  the  Township  High  School  act  was  passed,  to 
have  authorized  women  to  vote  at  such  elections.  {Scown  v.  Csar- 
necki,  264  111.  305,  applied.) 

4.  Same — what  is  necessary  in  order  that  curative  act  of  ipi3 
may  be  applied.  In  order  that  the  curative  act  of  191 5  may  be  ap- 
plied to  legalize  an  election  to  organize  a  township  high  school 
district  it  should  appear  from  the  record  that  the  case  is  not  with- 
in the  proviso  of  the  act,  which  states  that  it  shall  not  apply  to 
any  district  portions  of  which  have,  since  the  organization  of  the 
district,  been  organized  into  or  as  a  part  of  any  other  district. 

5.  Schools — what  does  not  prevent  possibility  of  a  portion  of 
territory  of  one  district  being  embraced  in  another.  The  fact  that 
a  petition  to  organize  certain  territory  into  a  high  school  district 
has  been  filed  and  an  election  held  and  carried  in  favor  of  such 
organization,  the  legality  of  which  organization  is  subsequently 
attacked  by  an  information  in  the  nature  of  quo  warranto,  does 
not  prevent  the  possibility  of  a  portion  or  portions  of  such  district 
being  organized  into  another  district  or  districts  between  the  date 
of  the  election  and  the  judgment  in  the  quo  warranto  proceeding. 
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6.  Municipal  corporations — limit  of  rule  that  two  like  mu- 
nicipal corporations  cannot  exist  in  the  same  territory.  The  rule 
that  there  cannot  be,  at  the  same  time  and  in  the  same  territory, 
two  distinct  municipal  corporations  exercising  the  same  powers, 
jurisdiction  and  privileges,  applies  only  to  municipal  corporations 
which  have  been  legally  organized,  and  it  does  not  follow  from 
such  rule  that  a  de  jure  municipal  corporation  may  not  be  organ- 
ized in  territory  where  a  de  facto  municipal  corporation  of  the 
same  kind  is  established  and  exercising  jurisdiction. 

7.  Statutes — power  of  the  General  Assembly  to  enact  curative 
laws.  Where  there  is  no  constitutional  prohibition  the  General 
Assembly  may  validate  by  a  curative  act  any  proceedings  which 
it  might  have  authorized  in  advance. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  Ci^arence  N.  Goodwin,  Judge,  presiding. 

Ralph  L.  Peck,  and  Rathje,  Lawlor  &  Connor, 
for  plaintiff  in  error. 

WalIvACE  E.  Shirra,  and  How,  Cutting  &  Sidi^ey, 
(Charles  S.  Cutting,  and  J.  D.  Dickerson,  of  counsel,) 
for  defendants  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

The  People,  on  the  relation  of  J.  F.  Kastning,  plaintiff 
in  error,  were  granted  leave,  on  October  30,  1914,  to  file  an 
information  in  the  nature  of  quo  warranto  in  the  superior 
court  of  Cook  county  demanding  that  defendants  in  error 
show  by  what  warrant  or  authority  they  held  and  exercised 
the  offices  of  president  and  members  of  the 'board  of  edu- 
cation of  a  certain  township  high  school  district  in  Cook 
county.  Defendants  in  error  filed  their  plea  of  justifica- 
tion to  the  information,  and  upon  hearing,  the  court,  on 
January  22,  191 5,  found  the  issues  for  respondents,  defend- 
ants in  error.  This  writ  of  error  has  been  sued  out  to  re- 
view that  judgment. 
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The  plea  of  defendants  in  error  discloses,  and  the  proof 
shows,  that  more  than  fifty  of  the  legal  voters  of  certain 
territory  in  Cook  county  signed  a  petition  to  organize  such 
territory  into  a  high  school  district  under  the  provisions 
of  an  act  entitled  "An  act  to  authorize  the  organization  of 
high  school  districts,"  approved  June  5,  191 1,  in  force  July 
I,  191 1,  (Hurd's  Stat.  1913,  p.  2195,)  and  filed  said  peti- 
tion in  the  office  of  the  county  superintendent  of  schools  of 
Cook  county,  who,  having  received  the  same,  ordered  an 
election  to  be  held  for  the  purpose  of  voting  for  or  against 
the  proposition  to  establish  a  township  high  school  in  the 
proposed  district.  Notices  of  such  election  were  posted  as 
required  by  statute  and  an  election  was  held  on  March  28, 
1 9 14.  The  election  officials  certified  that  the  total  number 
of  votes  cast  at  the  election  was  1277,  of  which  718  were 
cast  by  men  and  559  were  cast  by  women ;  that  of  the  votes 
cast  by  men  335  were  for  and  382  were  against  the  estab- 
lishment of  a  township  high  school,  and  one  ballot  was 
defective;  that  of  the  votes  cast  by  women  303  were  for 
and  240  were  against  the  establishment  of  a  township  high 
school,  and  16  votes  were  defective. 

Plaintiff  in  error  urges  that  the  judgment  of  the  supe- 
rior court  should  be  reversed  for  the  reason  that  the  cer- 
tificate of  the  judges  of  election  shows  that  the  proposition 
did  not  carry  by  a  majority  of  the  votes  cast  at  the  elec- 
tion, and  that  if  it  be  held  that  a  majority  of  the  votes 
were  cast  for  the  establishment  of  the  school,  the  judgment 
should  be  reversed  for  the  reason  that  the  majority  is  given 
by  the  votes  of  women,  whereas  the  votes  cast  by  men  show 
a  majority  against  the  establishment  of  the  school. 

Defendants  in  error  insist  that  the  judgment  of  the 
superior  court  must  be  affirmed  for  the  reason  that  the  bill 
of  exceptions  does  not  purport  to  contain  all  the  evidence. 
The  attorneys  for  the  parties  on  February  6,  191 5,  entered 
into  a  stipulation  whereby  it  was  agreed  that  in  lieu  of  the 
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stenographic  report  of  the  evidence  taken  on  the  trial  a 
statement  of  facts  theretofore  drawn  up  by  the  attorneys, 
and  bearing,  respectively,  their  attestation  of  the  correctness 
thereof,  might  be  incorporated  into  what  was  designated  in 
the  stipulation  as  the  certificate  of  evidence  to  be  used  in 
the  record  on  appeal,  and  that  the  presiding  judge  of  the 
superior  court  should  sign  and  seal  the  same  as  such  cer- 
tificate of  evidence.  This  agreed  statement  of  facts  is  con- 
tained in  the  bill  of  exceptions  and  the  attorneys  for  each 
of  the  parties  have  attested  the  correctness  thereof.  It  is 
true  there  is  no  express  statement  in  the  bill  of  exceptions 
that  it  contains  all  the  evidence  or  all  the  facts  proven, 
but  under  this  situation  that  is  not  necessary.  The  agreed 
statement  of  facts  in  the  record  takes  the  place  of  a  bill 
of  exceptions,  and  when  the  parties  have  stipulated  what 
the  facts  are  and  the  record  comes  up  on  the  agreed  state- 
ment of  facts  we  must  presume  the  statement  contains  all 
the  facts.  (Hall  v.  City  of  Virginia,  91  111.  535.)  When 
the  facts  are  thus  stipulated  no  presumption  will  be  indulged 
that  sufficient  proof  was  made  to  sustain  the  judgment  of 
the  trial  court. 

It  is  also  suggested  that  the  question  of  the  legality  of 
women's  votes  was  not  raised  in  the  trial  court  and  there- 
fore cannot  be  urged  here.  It  is  true  that  the  petition  for 
leave  to  file  the  information  did  not  set  that  up  as  one 
of  the  grounds  for  granting  the  leave,  but  it  relied  wholly 
upon  the  proposition  that  a  majority  of  the  votes  cast  were 
not  in  favor  of  the  organization  of  the  district.  The  court 
granted  leave  to  file  the  information,  however,  and  upon 
the  hearing  it  was  disclosed  that  a  large  majority  of  the 
votes  cast  by  women  were  in  favor  of  the  proposition,  and 
that  even  should  it  be  held  that  the  defective  ballots  should 
not  be  considered  in  determining  the  number  of  votes  cast, 
the  result  was  determined  by  the  votes  of  women.  The  plea 
of  defendants  in  error  disclosed  the  number  of  votes  cast 
by  men  and  the  number  cast  by  women  and  how  these  votes 
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were  cast.  The  proof  sustains  the  averment  of  the  plea, 
and  the  bill  of  exceptions  states  that  upon  consideration  of 
the  facts  proven  the  court  found  the  issues  for  defendants 
in  error.  Plaintiff  in  error  excepted  to  the  rendition  of  the 
judgment,  and  the  question  of  the  legality  of  the  women's 
votes  is  properly  before  us.  Defendants  in  error  do  not  in- 
dicate wherein  the  record  discloses  that  this  question  was 
not  presented  to  the  court  below,  but,  on  the  contrary,  as- 
sert in  their  brief  that  it  is  the  sole  question  relied  on  for 
reversal  by  plaintiff  in  error  and  meet  it  with  an  argument 
on  the  merits. 

In  People  v.  Peltier,  265  111.  630,  we  held  that  the  pro- 
vision of  the  Woman's  Suffrage  act  of  1913  that  women 
may  vote  upon  all  questions  or  propositions  submitted  to  a 
vote  of  the  electors  of  the  various  municipalities  and  politi- 
cal subdivisions  of  the  State  does  not  authorize  women  to 
vote  upon  the  question  of  organizing  a  high  school  district 
under  the  Township  High  School  act  of  1914,  for  the  rea- 
son that  school  districts  are  not  among  the  municipalities 
mentioned  in  the  act  of  1913  and  do  not  become  political 
subdivisions  until  after  the  organization  thereof.  For  the 
reasons  there  given,  women  were  not  entitled  to  vote  at  the 
election  of  March  28,  19 14,  and  the  superior  court  erred  in 
not  entering  a  judgment  of  ouster. 

Defendants  in  error  finally  insist  that  this  election  has 
been  legalized  by  an  act  of  the  (general  Assembly  approved 
April  24,  191 5,  and  entitled  "An  act  to  legalize  certain  elec- 
tions held  since  July  i,  191 1,  under  and  by  virtue  of  'An 
act  to  authorize  the  organization  of  high  school  districts,' 
approved  June  5,  191 1,  and  in  force  July  i,  191 1,  and  all 
proceedings  taken  in  pursuance  thereof,  and  to  abate  certain 
pending  suits."    This  act  is  as  follows : 

"Section  i.  Be  it  enacted  by  the  People  of  the  State  of 
Illinois,  represented  in  the  General  Assembly:  That  when- 
ever any  election  has  been  held  since  July  i,  191 1,  under 
and  by  virtue  of  'An  act  to  authorize  the  organization  of 
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high  school  districts/  approved  June  5,  191 1,  and  in  force 
July  I,  191 1,  at  which  the  votes  of  women  may  have  been 
the  deciding  factor  in  carrying  such  election  then,  and  in 
such  case,  such  elections  are  hereby  made  and  held  to  be 
legal,  valid  and  binding,  and  all  high  school  districts  organ- 
ized under  and  by  virtue  of  such  elections  and  in  pursuance 
thereof,  if  otherwise  legally  organized,  are  hereby  held  and 
declared  to  be  duly  and  legally  organized  and  made  valid 
and  binding,  and  all  officers  elected  and  all  acts  done  under 
and  by  virtue  of  such  elections  and  in  pursuance  thereof,  if 
otherwise  legal,  are  hereby  made  valid  and  declared  to  be 
legal,  binding  and  of  full  force  and  effect,  and  all  pending 
suits,  questioning  the  validity  of  such  elections  on  the  afore- 
said grounds,  shall  abate :  Provided,  that  this  act  shall  not 
apply  to  any  district,  portions  of  which  have  since  the  or- 
ganization of  such  district,  been  later  organized  into  or  as 
a  part  of  any  other  district  or  districts. 

"Sec.  2.  Whereas,  an  emergency  exists,  therefore,  this 
act  shall  be  in  full  force  and  effect  from  and  after  its  pas- 
sage and  approval."     (Laws  of  1915,  p.  630.) 

The  right  of  the  General  Assembly  to  pass  a  curative 
act  affecting  this  election  is  not  questioned  by  either  party. 
The  general  rule  is,  that  where  there  is  no  constitutional 
prohibition  the  legislature  may  validate  by  a  curative  act 
any  proceedings  which  it  might  have  authorized  in  ad- 
vance. (People  V.  Wisconsin  Central  Railroad  Co,  219  III. 
94;  People  V.  City  of  Rock  Island,  271  id.  412.)  Under 
the  holding  in  Scown  v.  Czarnecki,  264  111.  305,  the  legis- 
lature had  the  power,  if  it  had  seen  fit,  to  grant  to  women 
the  right  to  vote  at  an  election  held  to  determine  whether 
or  not  a  township  high  school  should  be  organized.  Hav- 
ing the  power  to  have  done  that  at  the  time  of  the  passage 
of  the  act  of  191 1  it  had  the  power  to  validate  an  election 
held  after  the  passage  of  that  act  in  which  women  had 
been  permitted  to  vote  and  their  votes  held  to  be  decisive 
of  the  result. 
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The  only  question  at  issue  between  the  parties  in  respect 
to  the  effect  of  the  curative  act  is  whether  or  not  the  pro- 
viso applies  here.  This  act  was  passed  after  the  entry  of 
judgment  in  the  superior  court,  and  necessarily  the  record 
does  not  disclose  affirmatively  whether  this  district  comes 
within  the  proviso  of  the  curative  act.  It  is  contended  on 
the  part  of  defendants  in  error  that  the  curative  act  oper- 
ates to  validate  this  election  for  the  reason  that  it  is  im- 
possible for  the  proviso  to  apply  in  this  case.  The  basis  of 
this  contention  is,  that  from  the  time  of  the  filing  of  the 
petition  with  the  county  superintendent  of  schools  for  the 
holding  of  an  election  for  the  organization  of  the  district 
until  the  entry  of  the  judgment  herein  it  was  legally  im- 
possible for  any  portion  of  this  territory  to  be  organized 
into  or  as  a  part  of  any  other  district  or  districts,  for  the 
reason  that  between  the  time  of  the  filing  of  the  petition 
and  the  holding  of  the  election  on  March  28,  19 14,  no  other 
petition  for  the  incorporation  of  any  part  of  this  territory 
into  any  other  district  or  districts  could  be  legally  filed  or 
entertained,  and  that  after  the  election  on  March  28,  1914, 
there  was  at  least  a  de  facto  school  district  in  existence,  the 
organization  of  which  was  completed  upon  the  election  of 
a  board  of  education.  It  is  further  contended  that  the  pro- 
viso could  not  apply  since  the  entry  of  judgment  in  the 
superior  court,  as  after  that  judicial  determination  the  or- 
ganization became  de  jure  and  no  part  of  the  territory  con- 
tained in  the  district  could  be  legally  organized  into  any 
other  district  or  districts.  Counsel  are  in  error  as  to  the 
position  they  take  in  regard  to  what  might  lawfully  occur 
between  the  date  of  the  election  and  the  entry  of  the  judg- 
ment in  the  qrw  warranto  proceedings  in  the  superior  court. 
In  West  Chicago  Park  Comrs,  v.  City  of  Chicago,  152  111. 
392,  we  stated  that  it  is  a  well  recognized  principle  of  law 
that  there  cannot  be  at  the  same  time,  within  the  same  ter- 
ritory, two  distinct  municipal  corporations  exercising  the 
same  powers,  jurisdiction  and  privileges.     This  principle 
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has  often  been  re-announced  and  has  always  been  adhered 
to.  It  applies  only,  however,  to  municipal  corporations 
which  have  been  legally  organized,  and  it  does  not  follow 
from  its  application  that  a  de  jure  organization  may  not 
be  effected  in  territory  in  which  a  de  facto  organization  is 
established  and  is  exercising  its  jurisdiction. 

Defendants  in  error  cite  a  number  of  cases  which  fol- 
low the  holding  in  West  Chicago  Park  Comrs.  v.  City  of 
Chicago,  supra,  in  support  of  their  contention  that  it  was 
not  possible,  after  the  institution  of  the  proceedings  to  or- 
ganize this  district,  to  incorporate  any  part  of  this  territory 
in  another  district,  but  in  none  of  the  cases  cited  was  the 
legality  of  the  organization  of  the  first  municipality  ques- 
tioned. The  precise  question  whether  a  de  jure  munici- 
pality can  be  organized  in  the  territory  of  a  like  de  facto 
municipality  and  then  oust  the  de  facto  organization,  so  far 
as  our  investigation  discloses  has  never  been  directly  passed 
upon  in  this  State,  but  the  principle  has  been  recognized  in 
People  V.  Crews,  245  111.  318.  In  holding  that  Golden  Gate 
Drainage  District  could  not  include  within  its  boundaries 
lands  lying  wholly  within  Union  Drainage  District  No,  i, 
which  had  been  organized  prior  to  the  organization  of  said 
Golden  Gate  Drainage  District,  we  remarked  in  that  case 
that  no  question  was  raised  as  to  the  legality  of  the  organi- 
zation of  Union  Drainage  District  No.  i.  In  State  v.  Town 
of  Winter  Park,  25  Fla.  371,  this  question  arose,  and  it 
was  there  held  that  there  cannot  be  two  municipal  corpora- 
tions at  the  same  time  exercising  the  same  jurisdiction  and 
powers  over  the  same  territory,  but  that  this  means  two 
legal  and  effective  corporations,  and  does  not  apply  where 
there  is  a  de  facto  corporation  without  right  and  a  corpo- 
ration legally  organized  but  not  in  actual  government  un- 
til the  former  is  ousted.  The  court  further  held  that  the 
functions  of  the  legal  corporation  are  in  abeyance  until  the 
ouster,  when  they  come  into  full  activity. 
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It  will  thus  be  seen  that  it  was  possible  between  the  time 
of  the  holding  of  the  election  of  March  28,  1914,  at  which 
illegal  votes  were  received  which  were  decisive  of  the  re- 
sult, and  the  entry  of  the  judgment  in  the  quo  zvarranto 
proceedings  in  the  superior  court,  to  legally  organize  por- 
tions of  this  district  into  or  as  a  part  of  some  other  district 
or  districts.  If  such  has  not  been  done  then  the  curative 
act  should  be  given  effect. 

The  judgment  of  the  superior  court  is  reversed  for 
the  errors  indicated,  and  as  this  record  does  not  disclose 
ivhether  the  proviso  of  the  curative  act  applies  and  as  that 
act  was  passed  since  the  hearing  in  the  superior  court  the 
cause  is  remanded,  with  directions  to  permit  the  parties  to 
make  proof  as  to  whether  this  case  comes  within  the  proviso 
of  the  curative  act  of  April  24,  191 5. 

Reversed  and  remanded,  ivith  directions. 


William  P.  Harty,  Appellee,  vs.  Jacob  Glos  et  aL 
Appellants. 

Opinion  filed  February  16,  ipi& — Rehearing  denied  April  j,  ipi6, 

1.  Registration  op  rirht— proof  must  show  condition  of  the 
premises,  as  to  occupancy,  when  application  zvas  Hied,  In  a  pro- 
ceeding for  the  initial  registration  of  title  the  proof  must  show 
ivhether  the  premises  were  occupied  or  unoccupied  at  the  time  the 
application  was  filed,  and  it  is  not  sufficient  to  show  that  several 
months  after  the  application  was  filed  the  witness  found  the  prem- 
ises entirely  vacant,  no  house  or  fence  or  anything  in  the  way  of 
improvements  being  on  the  premises. 

2.  Same — when  proper  foundation  is  not  laid  for  admitting  a 
continuation  of  abstract  of  title.  No  proper  foundation  is  laid  for 
the  admission  in  evidence  in  a  land  title  registration  proceeding  of 
a  continuation  of  an  abstract  of  title  signed  by  "Joseph  F.  Connery, 
recorder,"  where  there  is  no  evidence  that  the  recorder  had  been 
authorized  to  make  abstracts  of  title  or  that  he  was  in  the  busi- 
ness of  making  abstracts  of  title  for  the  general  public  for  hire. 
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3.  Same — what  need  not  be  paid  by  way  of  reimbursement  In 
a  proceeding  to  register  title  to  a  certain  lot  which  by  subdivision 
is  part  of  another  lot  the  east  1/76  of  which  has  been  sold  for 
taxes,  if  the  lot  described  in  the  application  for  registration  does 
not  include  any  part  of  the  strip  sold  for  taxes  it  is  not  necessary 
to  reimburse  the  holder  of  the  tax  deed  for  his  expenditures  in 
reference  thereto. 

4.  Same — assignee  of  the  holder  of  a  tax  deed  is  entitled  to  re- 
inibursement.  If  any  of  the  tax  deeds  referred  to  in  a  quit-claim 
deed  of  an  undivided  one- third  interest  in  certain  lots  cover  any 
part  of  the  lot  described  in  an  application  to  register  title,  the 
grantee  in  the  quit-claim  deed  is  entitled  to  reimbursement  for  the 
taxes  which  she  has  paid  thereon;  but  the  amounts  claimed,  and 
for  what  taxes,  must  be  specifically  shown. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frederick  A.  Smith,  Judge,  presiding. 

John  R.  O'Connor,  and  Alben  F.  Bates,  for  appel- 
lants. 

Boyle  &  MoTT,  and  Henry  E.  Mason,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  was  an  application  in  the  circuit  court  of  Cook 
county,  under  the  act  concerning  land  titles,  to  register  title 
to  lot  18  in  Harty 's  subdivision,  in  said  county,  in  appellee, 
William  P.  Harty.  The  cause  was  referred  to  the  exam- 
iner of  titles,  and  his  report  recommending  that  the  title 
be  registered  in  appellee  was  approved  by  the  court  and  de- 
cree entered  accordingly.  Appellants,  claiming  interests  in 
said  lot  under  various  tax  deeds,  have  taken  an  appeal  from 
that  decree. 

Counsel  for  the  appellants  contend  that  the  proof  did 
not  show  whether  the  lot  in  question  was  unoccupied  at  the 
time  the  application  was  filed,  May  8,  19 14.  The  applica- 
tion stated  "the  land  is  not  occupied  by  anyone."  On  a 
hearing  before  the  examiner,  James  A.  Miller  testified  that 
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he  had  measured  off  this  lot  in  the  last  of  September  or 
first  of  October,  1914,  to  see  where  it  lay  upon  the  ground, 
and  found  it  entirely  vacant,  no  house  or  fence  or  anything 
in  the  way  of  improvements  being  on  the  premises.  On 
cross-examination  he  stated  that  he  had  never  seen  the 
premises  before  or  since  said  September  or  October,  1914. 
Under  the  statute  the  applicant  must  prove  the  condition  of 
the  lot  as  to  occupancy  at  the  time  the  application  was  filed. 
The  application  is  not  evidence  of  the  fact.  {Jackson  v. 
Glos,  243  111.  280;  Brooke  v.  Glos,  243  id.  392.)  This  re- 
quirement is  not  satisfied  by  proof  of  occupancy  several 
months  before  or  after  the  filing  of  the  application.  In  Glos 
V.  Miller,  213  111.  22,  evidence  that  the  lots  were  vacant  and 
unoccupied  about  two  years  before  the  filing  of  the  bill  was 
held  insufficient.  In  Johnson  v.  Huling,  127  III.  14,  the  bill 
was  filed  September  10,  1887,  and  the  proof  related  to  the 
occupancy  May  8,  1888.  The  court  there  said  that  did  not 
prove  the  premises  "were  vacant  and  unoccupied  at  the  time 
of  filing  the  bill.  For  aught  that  appears  in  the  proof  the 
premises  may  have  then  been  in  the  possession  of  the  de- 
fendant." In  Glosy.  O'Toole,  173  111.  366,  the  complainant 
testified  at  the  hearing,  eight  months  after  the  bill  was  filed, 
that  he  was  in  possession  of  the  property,  and  the  court  held 
that  this  did  not  tend  to  prove  the  material  and  necessary 
allegation  that  he  was  in  possession  at  the  bringing  of  the 
action.  In  Glos  v.  Perkins,  188  111.  467,  it  was  decided  that 
the  rule  that  the  law  will  presume  the  continuance  of  a  state 
of  things  once  established  by  proof  does  not  apply  in  cases 
of  this  sort;  that  proof  that  the  premises  were  vacant  and 
unoccupied  three  years  prior  to  the  filing  of  the  bill  did  not 
establish  a  presumption  that  this  state  continued  until  the 
filing  of  the  bill.  There  is  no  satisfactory  proof  in  this  rec- 
ord that  the  premises  in  question  were  vacant  and  unoccu- 
pied on  the  date  the  application  was  filed. 

Appellee,  William  Harty,  offered  in  evidence  before  the 
examiner,  as  a  part  of  the  abstract  of  the  premises,  a  con- 
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tinuation  of  abstract  signed  by  Joseph  F.  Connery,  recorder, 
purporting  to  state  the  matters  of  record  concerning  the  tide 
from  January  30,  1914,  to  May  12,  1914.  John  G.  Norris, 
called  as  a  witness  for  the  appellee,  testified  that  he  was  an 
abstract  maker  in  the  employ  of  the  county  recorder,  and 
that  he  compiled  the  information  required  for  said  continu- 
ation and  gave  the  minutes  to  the  stenographer  to  write  up; 
that  said  continuation  was  signed  in  the  ordinary  course 
of  business  by  the  person  who  usually  signed  abstracts  for 
Joseph  F.  Connery,  recorder.  This  was  all  the  evidence 
concerning  this  continuation,  so  far  as  it  bore  on  the  point 
here  in  question.  It  is  argued  by  appellants  that  there  is  no 
evidence  in  the  record  to  show  that  the  recorder  of  Cook 
county  was  engaged  or  authorized  to  engage  in  the  business 
of  making  abstracts  of  title  for  hire,  as  required  by  sec- 
tion 18  of  the  act  here  in  question.  That  section  reads, 
in  part,  as  follows :  "It  shall  be  sufficient  proof  that  any 
original  abstract  of  title  was  made  or  issued  in  the  ordinary 
course  of  business  by  makers  of  abstracts,  to  show  that  the 
signature  attached  to  the  abstract  is  the  genuine  signature 
of  the  person,  firm  or  corporation  purporting  to  make  or 
issue  the  same,  appended  either  in  person  or  by  the  hand  of 
any  person  or  official  accustomed  to  attach  such  signature  in 
the  ordinary  course  of  business,  and  that  such  maker  was 
known  or  generally  reputed  to  have  been  in  the  business  of 
making  abstracts  of  title  for  hire,  at  the  date  shown  upon 
the  abstract,  or  the  actual  date  of  the  issuance  thereof.'* 
The  testimony  shows  that  the  signature  attached  to  this  con- 
tinuation is  the  genuine  signature  of  the  person  purporting 
to  issue  the  abstract,  appended  by  the  hand  of  the  person 
or  official  accustomed  to  attach  such  signature  in  the  ordi- 
nary course  of  business.  The  law  allows  county  recorders, 
under  certain  conditions,  to  make  abstracts.  There  was  no 
evidence  that  the  recorder  of  deeds  who  signed  this  continu- 
ation had  been  authorized  to  make  abstracts  of  title  or  that 
he  was  in  the  business  of  making  abstracts  for  the  general 
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public  for  hire.  In  this  state  of  the  record,  as  we  under- 
stand it,  under  the  decisions  of  the  court,  {Amundson  v. 
Glos,  271  111.  209,  Harts  v.  Glos,  id.  376,  and  Walther  v. 
Glos,  270  id.  390,)  no  proper  foundation  was  laid  for  ad- 
mitting this  continuation  in  evidence. 

Counsel  for  appellants  further  contend  that  the  court 
erred  in  failing  to  allow  them  reimbursement  for  various 
amounts  claimed  to  have  been  advanced  for  taxes.  Some 
of  these  items  are  based  upon  a  tax  deed  for  the  east  1/76 
part  of  lot  9  of  block  6  in  South  Kenwood,  issued  in  1895 
upon  a  sale  made  in  1892.  By  an  examination  of  the  plats 
and  records  herein  it  appears  that  lot  18  in  Harty 's  subdi- 
vision is  a  part  of  said  lot  9  of  block  6  in  South  Kenwood 
but  is  not  included  in  the  east  1/76  of  said  lot  9.  It  was 
not  necessary  to  set  aside  this' tax  deed  in  order  to  clear  title 
to  appellee's  lot.  Appellants  are  therefore  not  entitled  to 
any  reimbursements  for  payments  made  on  account  of  said 
deed. 

Appellants  further  object  that  the  court  erred  in  failing 
to  allow  reimbiu-sement  for  amounts  advanced  for  taxes  by 
them  as  to  certain  portions  of  block  6  in  Stave  &  Klem's  sub- 
division. So  far  as  we  can  find  from  the  record  and  briefs 
in  this  case,  nothing  is  shown  to  connect  block  6  of  Stave  & 
Klem's  subdivision  with  the  premises  described  in  this  ap- 
plication, or,  indeed,  with  any  of  the  subdivision  of  which 
appellee's  lot  is  a  part.  The  certificate  of  South  Kenwood 
sets  forth  that  said  subdivision  includes  block  3  of  Stave  & 
Klem's  subdivision  but  does  not  mention  block  6.  Lot  18 
of  Harty's  subdivision  here  in  question,  as  has  been  here- 
tofore stated,  is  a  re-subdivision  of  lot  9  in  block  6  of  South 
Kenwood,  and  is  not  any  part  of  Stave  &  Klem's  subdivi- 
sion, so  far  as  we  can  determine  from  this  record.  On  the 
proof  here  there  appears  no  reason  why  appellants  should 
be  reimbursed  for  payments  made  on  land  which  is  in  no 
way  connected  with  said  lot  18. 
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Counsel  also  claim  reimbursement  for  Emma  J.  Glos, 
under  a  quit-claim  deed  from  Jacob  Glos  of  an  undivided 
third  of  certain  lots,  for  certain  taxes  advanced  by  her. 
The  record,  briefs  and  abstracts  on  this  question  are  not  at 
all  clear  as  to  whether  this  quit-claim  deed  covered  any  part 
of  said  lot  1 8,  or  whether  Jacob  Glos  or  Emma  J.  Glos  had 
advanced  money  which  should  be  reimbursed  to  them  in  a 
proceeding  of  this  kind.  If  the  said  tax  deeds  to  Jacob  Glos 
referred  to  in  said  quit-claim  deed  covered  any  part  of  said 
lot  i8,  then  Emma  J.  Glos  became  an  assignee  of  one-third 
of  his  interest  in  said  lots.  Her  title  could  not  be  set  aside 
as  a  cloud  upon  appellee's  title  without  re-payment  of  the 
taxes  which  she  has  paid.  (S tailings  v.  Glos,  271  111.  201.) 
Inasmuch  as  this  decree  must  be  reversed  and  the  cause  re- 
manded, when  the  case  is  taken  up  again  for  trial,  if  the 
proof  shows,  under  the  rules  laid  down  by  this  court,  that 
Emma  J.  Glos  should  be  reimbursed  for  taxes  she  paid  on 
any  part  of  this  lot,  the  trial  court  should  so  find.  In  de- 
termining for  what  amounts,  if  any,  said  Emma  J.  Glos 
should  be  reimbursed,  the  various  items,  to  be  entitled  to 
consideration,  must  be  specifically  and  definitely  set  out  in 
accordance  with  the  rules  laid  down  in  Walther  v.  Glos, 
supra.  The  claim  should  not  be  stated  in  vague  and  gen- 
eral langfuage  but  the  various  amounts  claimed  should  be 
stated  concisely  and  it  should  appear  for  what  taxes  and  un- 
der what  right  they  are  claimed,  and  thus  give  "the  court  a 
chance  to  pass  understandingly  on  those  same  items."  Wal- 
ther V.  Glos,  supra. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
the  views  herein  stated. 

Decree  reversed  and  cause  remanded. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs,  Ulie  a.  Brady  et  al.  Plaintiffs  in  Error. 

Opinion  filed  February  i6,  igi6 — Rehearing  denied  April  i8,  iprd, 

1.  Criminal  law — an  indiciment  for  conHdence  game  need  not 
describe  the  property  obtained.  Under  section  98  of  the  Criminal 
Code,  defining  the  confidence  game,  and  section  99  thereof,  de- 
claring that  an  indictment  for  that  offense  shall  be  sufficient  which 
charges  the  offense  in  the  language  of  the  statute  creating  it,  it  is 
not  necessary  that  an  indictment  which  charges  the  obtaining  of 
"property"  by  means  and  by  use  of  the  confidence  game  shall  de- 
scribe the  kind  or  character  of  the  property  obtained. 

2.  Same — section  pp  of  Criminal  Code,  referring  to  sufficiency 
of  indictment  for  confidence  game,  is  not  invalid.  Section  99  of 
the  Criminal  Code,  which  provides  that  an  indictment  for  the  con- 
fidence game  shall  be  sufficient  which  describes  the  offense  in  the 
language  of  the  statute  creating  it,  is  not  unconstitutional,  as  de- 
priving the  accused  of  his  right  to  know  the  nature  and  cause  of 
the  accusation.     {Morton  v.  People,  47  111.  468,  followed.) 

3.  Same — defense  of  former  acquittal  or  conviction  is  not  set- 
tled by  comparison  of  indictments.  The  defense  of  a  former  ac- 
quittal or  conviction  may  be  made  under  a  plea  of  not  guilty,  and 
on  the  trial  parol  evidence  is  admissible  to  show  the  party  accused 
and  the  particular  offense,  and  the  question  of  the  identity  of  the 
offense  is  not  determined  merely  by  comparison  of  the  indictments. 

4.  Same — conTHction  will  not  be  set  aside  merely  because  the 
evidence  is  conflicting.  In  a  criminal  case  the  questions  of  the 
weight  of  the  evidence  and  the  credibility  of  witnesses  are  for  the 
jury,  and  their  verdict  will  not  be  set  aside  by  a  court  of  review 
merely  because  the  evidence  is  conflicting,  provided  it  is  not  so 
insufficient  as  to  indicate  the  verdict  was  the  result  of  passion  or 
prejudice  on  the  part  of  the  jury. 

Cartwright,  Dunn  and  Cooke,  JJ.,  dissenting. 

Writ  of  Error  to  the  Circuit  Court  of  Jasper  county; 
the  Hon.  J.  C.  McBride,  Judge,  presiding. 

Andrews  &  Real,  Whitaker,  Ward  &  Pugh,  and 
J.  L.  Warden,  for  plaintiffs  in  error. 

P.  J.  LucEY,  Attorney  General,  Charles  D.  Fithian, 
State's  Attorney,  and  EuGENig  P.  Morris,  (Francis  E. 
Hinckley,  of  counsel,)  for  the  People. 

272  -  26 
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Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court: 

The  plaintiffs  in  error,  Ulie  A.  Brady,  Ernest  Blanch- 
ard,  George  Meriwether  and  Charles  Wilson,  were  indicted 
in  the  circuit  court  of  Jasper  county  for  the  confidence 
game.  The  first  count  charged  that  the  defendants  ob- 
tained from  Douglas  Flake  his  money  and  property  by 
means  of  the  confidence  game;  the  second  count  charged 
them  with  obtaining  from  Douglas  Flake  his  property  by 
means  of  the  confidence  game;  and  the  third  count  charged 
them  with  obtaining,  by  means  and  by  use  of  the  confidence 
game,  property  of  Douglas  Flake.  The  court  overruled  a 
motion  to  quash  the  indictment  and  the  defendants  were 
tried.  At  the  trial  there  was  no  evidence  that  the  defend- 
ants obtained  any  money  but  there  was  testimony  that  they 
obtained  from  Douglas  Flake  a  stock  of  goods.  The  jury 
returned  a  verdict  finding  them  guilty,  and  the  court,  after 
overruling  a  motion  for  a  new  trial  and  a  motion  in  arrest 
of  judgment,  sentenced  them  to  confinement  in  the  State 
penitentiary  at  Chester. 

The  first  point  raised  by  plaintiffs  in  error  (hereafter 
called  defendants)  is  that  the  indictment  is  not  good  and 
that  their  motion  to  quash  it  should  have  been  sustained  be- 
cause the  indictment  does  not  describe  the  property  alleged 
to  have  been  obtained.  Sections  98  and  99  of  the  Crimi- 
nal Code,  under  which  the  indictment  was  returned  by  the 
grand  jury,  are  as  follows : 

"Sec.  98.  Every  person  who  shall  obtain,  or  attempt  to 
obtain,  from  any  other  person  or  persons,  any  money  or 
property,  by  means  or  by  use  of  any  false  or  bogus  checks, 
or  by  any  other  means,  instrument  or  device,  commonly 
called  the  confidence  game,  shall  be  imprisoned  in  the  peni- 
tentiary not  less  than  one  year  nor  more  than  ten  years. 

"Sec.  99.  In  every  indictment  under  the  preceding  sec- 
tion, it  shall  be  deemed  and  held  a  sufficient  description  of 
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the  offense,  to  charge  that  the  accused  did,  on,  etc.,  unlaw- 
fully and  feloniously  obtain,  or  attempt  to  obtain,  (as  the 
case  may  be,)  from  A  B  (here  insert  the  name  of  the  per- 
son defrauded  or  attempted  to  be  defrauded,)  his  money 
(or  property,  in  case  it  be  not  money,)  by  means  and  by 
use  of  the  confidence  game.'* 

Those  sections  were  adopted  by  the  legislature  in  1867 
and  their  construction  came  before  this  court  in  1868,  in 
the  case  of  Morton  v.  People,  47  111.  468.  In  that  case  the 
first  count  charged  defendant  with  obtaining  $30  in  money, 
and  the  second  with  obtaining  a  United  States  legal  tender 
treasury  note  for  $10,  one  bank  note  for  the  payment  of 
$10  and  two  bank  notes  for  the  payment  of  $5  each,  by 
means  of  the  confidence  game.  Neither  count  described  or 
set  out  the  acts  by  which  the  money  was  obtained,  and  it 
was  urged  the  indictment  was  bad  because  it  did  not  set 
out  the  elements  constituting  the  crime,  and  that  section  99 
violated  section  9  of  article  13  of  the  constitution  of  1848, 
which  is  substantially  the  same  in  our  present  constitution, 
and  which  gives  the  accused  the  right  to  demand  the  nature 
and  cause  of  the  accusation  against  him.  The  contentions 
of  defendant  as  stated  by  the  court  were:  "The  accused 
cannot  know  from  this  indictment  the  exact  charge  against 
him  and  the  outer  lines  within  which  the  evidence  must 
be  confined,  and  cannot  know  what  evidence  he  will  be  re- 
quired to  meet;  nor  could  a  conviction  under  this  indict- 
ment be  pleadable  in  bar  of  another  indictment  for  the 
same  offense;  nor  can  the  court  see  in  it  that  a  legally 
defined  crime  has  been  committed.  They  insist  that  the 
term  'confidence  game'  has  no  definition  'in  law  or  litera- 
ture,' and  that  'no  fifty  men  can  be  found  who  will  define 
alike  the  confidence  game.'  They  further  insist  that  the  in- 
dictment should  specify  all  the  facts  with  such  certainty 
that  the  offense  may  judicially  appear  to  the  court."  In 
discussing  these  questions  the  court  quoted  what  was  then 
section  277  of  the  Criminal  Code  and  in  substantially  the 
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same  language  as  what  is  now  paragraph  408  of  the  Crimi- 
nal Code,  (Kurd's  Stat.  1913,  p.  876,)  that  every  indict- 
ment shall  be  deemed  sufficient  which  states  the  offense  in 
the  language  of  the  statute  creating  it  or  so  plainly  that  the 
nature  of  the  offense  may  be  easily  understood  by  the  jury, 
and  the  court  held  the  indictment  was  for  a  statutory  of- 
fense and  was  sufficient ;  that  the  offense  was  so  set  forth 
that  the  accused  could  be  at  no  loss  to  know  what  he  was 
charged  with,  so  that  he  could  prepare  his  defense,  and  that 
the  conviction  under  the  indictment  could  be  pleaded  in  bar 
of  another  prosecution  for  the  same  offense.  As  to  sec- 
tion 99  being  in  violation  of  the  constitution  the  court  said : 
"As  to  the  constitutional  objection,  some  of  the  cases  re- 
ferred to  by  the  plaintiff  in  error  may  go  to  the  extent 
claimed,  but  as  we  have  a  very  scrupulous  regard  for  the 
acts  of  a  co-ordinate  department  of  the  government  whose 
exclusive  duty  "it  is  to  make  laws,  we  cannot  declare  any 
enactment  of  that  department  null  and  void  as  being  against 
the  constitution  unless  we  are  fully  convinced  of  the  viola- 
tion. We  are  not  so  convinced  and  therefore  must  uphold 
the  law."  The  construction  placed  upon  paragraph  408  by 
the  court  in  that  case  has  been  approved  in  many  cases  not 
involving  the  confidence  game  statute,  but  where  said  para- 
graph was  involved,  to  sustain  an  indictment  charging  a 
statutory  crime.  Lyons  v.  People,  68  111.  271 ;  McCutch- 
eon  V.  People,  69  id.  601 ;  Loehr  v.  People,  132  id.  504; 
West  V.  People,  137  id.  189;  Honsehnan  v.  People,  168  id. 
172;  Cochran  v.  People,  175  id.  28;  IV kite  v.  People,  179 
id-  356;  People  V.  Covitjs,  262  id.  514. 

Upon  the  question  of  the  sufficiency  of  an  indictment 
in  a  confidence  game  case  which  did  not  set  out  the  ele- 
ments or  acts  constituting  the  crime,  the  Morton  case  has 
been  followed  and  expressly  approved  in  Maxwell  v.  Peo- 
ple, 158  111.  248,  Graham  v.  People,  1.81  id.  477,  DuBois  v. 
People,  200  id.  157,  Hughes  v.  People,  223  id.  417,  People 
V.  Weil,  243  id.  208,  and  People  v.  Clark,  256  id.  14.    In 
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all  but  one  of  those  cases  the  defendants  were  charged  with 
obtaining  money.  In  one  of  them  the  charge  was  for  ob- 
taining a  check.  In  some  of  the  indictments  or  counts  in 
those  cases  the  money  was  not  described  nor  the  amount 
stated,  but  whether  it  was  necessary,  in  an  indictment  for 
obtaining  money  by  means  of  the  confidence  game,  to  de- 
scribe the  money  or  state  the  amount  of  it  does  not  appear 
to  have  been  raised,  or  at  least  it  was  never  directly  passed 
upon  until  the  decision  in  People  v.  Clark,  supra.  In  that 
case  the  indictment  charged  the  defendant  with  obtaining 
money  by  means  of  the  confidence  game  but  contained 
no  description  of  the  money  and  did  not  state  the  amount. 
The  defendant  in  this  court  contended  that  if  section  99 
be  held  to  authorize  an  indictment  in  the  form  therein  pre- 
scribed it  violated  de;fendant's  constitutional  right  to  de- 
mand the  nature  and  cause  of  the  accusation.  The  court 
followed  and  adhered  to  the  Morton  case  and  subsequent 
cases  as  to  the  sufficiency  of  an  indictment  for  the  confi- 
dence game  which  did  not  set  out  the  acts  employed  by  de- 
fendant, but  said  in  those  cases  the  question  whether  the  leg- 
islature could  declare  an  indictment  sufficient  which  charged 
the  obtaining  of  money,  without  words  of  description,  by 
such  criminal  means  as  embezzlement,  larceny  and  confi- 
dence game,  was  not  involved.  It  was  held  the  offense  cre- 
ated by  section  98  was  complete  by  obtaining,  by  means  of 
the  confidence  game,  money,  without  regard  to  the  amount 
or  description. 

The  indictment  here  involved  presents  the  question 
whether  a  charge  in  an  indictment  for  obtaining  property 
by  means  of  the  confidence  game,  without  describing  the 
property,  is  good.  Section  98  creates  and  defines  the  crime 
of  the  confidence  game,  which,  in  substance,  is  the  obtaining 
or  attempting  to  obtain  from  another  any  money  or  prop- 
erty by  means  or  by  use  of  any  false  or  bogus  checks, 
"or  by  any  other  means,  instrument  or  device,  commonly 
called  the  confidence  game."     Section  6  of  division   11, 
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which  is  paragraph  408  of  the  Criminal  Code  in  Kurd's 
Statutes,  provides  that  every  indictment  shall  be  sufficient 
which  states  the  offense  in  the  terms  and  language  of  the 
statute  creating  the  offense,  or  so  plainly  that  the  nature 
of  it  may  be  understood  by  the  jury.  Section  99  provides 
that  an  indictment  for  the  confidence  game  shall  be  suffi- 
cient which  charges  the  obtaining  or  attempting  to  obtain 
from  a  person  named,  his  money,  or  property  in  case  it  be 
not  money,  by  means  and  by  use  of  the  confidence  game. 
Section  98  does  not  define  the  acts  that  may  constitute  the 
confidence  game,  and  section  99  declares  that  an  indictment 
for  that  crime  shall  be  sufficient  which  charges  the  offense 
in  the  language  of  the  statute  creating  it.  When  the  first 
judgment  of  conviction  under  the  confidence  game  statute 
was  before  this  court  for  review,  it  was  urged  that  sec- 
tion 99  deprived  the  accused  of  his  constitutional  right  to 
demand  the  nature  and  cause  of  the  accusation  and  was 
therefore  invalid,  and  that  an  indictment  which  failed  to 
set  out  the  elements  or  acts  constituting  the  crime  was  not 
sufficient.  As  we  have  before  stated,  that  contention  was 
overruled,  and  the  decision  then  made  upon  that  question 
has  been  adhered  to  ever  since. 

We  are  unable  to  see  why,  if  the  legislature  has  power 
to  declare  an  indictment  good  which  simply  charges  the  ac- 
cused with  obtaining  money  or  property  by  means  of  the 
confidence  game,  without  describing  or  setting  out  the  acts, 
it  may  not  also  lawfully  declare  an  indictment  good  which 
charges  the  obtaining  of  property  without  describing  the 
property.  It  is  difficult  to  understand  why,  if  the  former 
violates  no  constitutional  right  of  the  accused,  the  latter 
does,  and  we  have  held  in  an  unbroken  line  of  decisions, 
in  declaring  an  indictment  sufficient  which  does  not  set  out 
or  describe  the  acts  of  the  accused,  that  section  99  is  valid. 
In  the  Clark  case  we  held  that  under  the  confidence  game 
statute  it  is  not  necessary,  where  the  charge  is  for  obtain- 
ing money,  that  it  be  described  or  its  value  alleged  in  the 
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indictment.  Why,  then,  is  it  necessary,  when  the  charge 
is  obtaining  property,  that  it  should  be  described?  There 
are  various  kinds  of  money  as  well  as  various  kinds  of 
property.  The  crime  does  not  consist  in  obtaining  any  par- 
ticular kind  of  either  money  or  property.  It  consists  in  ob- 
taining money  or  property,  without  reference  to  its  kind  or 
value.  The  Clark  case,  as  well  as  a  great  many  other  cases 
before  cited,  recognized  the  rule  that  an  indictment  is  good 
which  charges  a  statutory  offense  in  the  language  of  the 
statute  creating  it,  subject  to  the  qualification  that  the  in- 
dictment must,  by  statutory  description  or  other  apt  aver- 
ment, so  identify  the  offense  as  to  meet  the  constitutional 
requirement,  and  it  was  there  said :  "While  a  statute  can 
not  dispense  with  a  statement  in  the  indictment  of  the  es- 
sential elements  of  the  crime  charged  against  an  accused 
person,  still  the  legislature  may  provide  that  the  property 
which  is  the  subject  of  the  crime  may  be  described  by  words 
of  general  description."  That  is  precisely  what  the  stat- 
ute has  done  in  cases  of  obtaining  property  by  means  of 
the  confidence  game.  Section  98  states  what  is  necessary 
to  constitute  the  offense,  and  where  that  is  so,  an  indict- 
ment charging  the  offense  in  the  language  of  the  statute  is 
sufficient. 

Viewed  from  a  practical  standpoint  it  appears  to  us  that 
there  is  no  valid  reason  ^or  holding  this  indictment  bad. 
We  would  certainly  not. sustain  it  if  it  violated,  or  if  we 
understood  it  violated,  any  constitutional  provision  or  right 
of  the  accused.  We  recognize  it  to  be  our  duty  to  give 
full  effect  to  all  the  constitutional  and  other  rights  of  a 
defendant  in  a  criminal  case,  but  we  also  recognize  it  as 
our  duty  to  sustain  all  legislative  enactments  unless  satis- 
fied, beyond  a  reasonable  doubt,  that  they  violate  the  funda- 
mental law.  (People  v.  McBride,  234  111.  146,  and  cases 
there  cited.)  The  indictment  here  charges  the  accused  ob- 
tained "the  property"  of  Douglas  Flake  by  means  of  the 
confidence  gam^.    That  informed  them  "of  the  nature  and 
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cause  of  the  accusation"  and  was  sufficient.  A  bill  of  par- 
ticulars will  not  aid  a  bad  indictment,  and  by  the  decisions 
of  this  court  one  is  not  required  to  be  given  under  an  in- 
dictment charging  the  confidence  game  in  the  language  of 
the  statute,  either  to  enable  the  accused  to  know  what  he  is 
charged  with  or  that  he  may  plead  the  judgment  in  bar  of 
another  prosecution  for  the  same  offense.  {DuBois  v.  Peo- 
pie,  supra;  People  v.  Weil,  supra,)  In  some  cases,  how- 
ever, courts,  in  their  discretion,  have  at  the  request  of  the 
defendants  required  a  bill  of  particulars  to  be  furnished. 
That  was  done  in  this  case.  The  bill  of  particulars  is  not 
preserved  in  the  record  and  no  complaint  is  made  of  it.  It 
will  be  presumed  that  it  furnished  more  specifically  a  de- 
scription of  the  acts  of  the  accused  and  of  the  property- 
alleged  to  have  been  obtained.  It  is,  it  appears  to  us,  in- 
conceivable that  under  such  a  charge  the  accused  would  not 
know  what  property  of  Flake  they  were  charged  with  ob- 
taining by  means  of  the  confidence  game.  In  the  very  na- 
ture of  things  they  knew  of  the  transaction  between  them 
and  Flake  and  the  property  obtained  in  the  transaction. 
The  crime  did  not  depend  upon  the  description  or  value  of 
the  property,  but  upon  whether  the  accused  obtained  any 
property  of  Flake  by  means  of  the  confidence  game.  This 
record  shows  they  were  not  surprised  or  their  proper  de- 
fense interfered  with,  or  that  they  were  in  any  way  injured 
because  the  property  they  were  charged  with  obtaining  was 
not  described.  There  was  but  one  transaction  between  the 
parties,  and  that  was  obtaining  the  stock  of  goods.  Flake 
never  met  any  of  the  parties,  except  Meriwether,  before  he 
met  them  in  this  transaction.  Defendants  were  in  no  way 
prejudiced  because  the  indictment  did  not  aver  the  property 
was  a  stock  of  goods.  Of  course,  it  can  be  imagined  that 
because  there  is  real  property  and  several  kinds  of  personal 
property  a  defendant  might  not  know  which  kind  of  prop- 
erty he  was  charged  with  obtaining,  but  it  is  hardly  imag- 
inable that  when  the  person  from  whom^  he  was  charged 
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with  obtaining  it  is  named,  he  would  not  know  the  kind  or 
character  of  the  property.  Legislative  acts  should  not  be 
held  invalid  upon  any  such  supposititious  theory.  In  Can- 
nady  v.  People,  ly  111.  158,  the  indictment  was  for  selling 
liquor  without  a  license,  and  it  was  contended  the  indict- 
ment was  insufficient  because  it  failed  to  allege  the  name 
of  the  purchaser  or  that  he  was  unknown.  The  contention 
was  overruled,  and  in  discussing  it  the  court  said :  "These 
great  niceties  and  strictness  in  pleading  should  only  be 
countenanced  and  supported  when  it  is  apparent  that  the 
defendant  may  be  surprised  on  the  trial  or  unable  to  meet 
the  charge  or  make  preparation  for  his  defense  for  want 
of  greater  certainty  or  particularity  in  the  charge.  Beyond 
this  it  tends  more  to  the  evasion  than  the  investigation  of 
the  charge,  and  becomes  rather  a  means  of  escaping  pun- 
ishment for  crime  than  of  defense  against  the  accusation." 
This  language  has  been  expressly  approved  in  a  number  of 
subsequent  cases.  The  object  of  the  constitutional  provi- 
sion referred  to  is  notice  to  the  accused,  and  when  the 
statute  so  individuates  the  offense  that  an  indictment  in  its 
language  is  notice  to  the  defendant  of  the  nature  and  cause 
of  the  charge  and  what  he  is  really  to  be  tried  for,  it  is 
sufficient     Cochran  v.  People,  supra. 

It  is  further  contended  the  nature  and  cause  of  the  ac- 
cusation are  not  sufficiently  stated  in  the  indictment  so  as 
to  enable  the  defendants  to  plead  the  judgment  in  bar  of 
a  subsequent  prosecution  for  the  same  offense.  Under  the 
present  practice,  whether  the  indictment  is  for  the  same 
offense  as  that  charged  in  a  former  indictment  under  which 
there  has  been  a  final  judgment  is  not  determined  by  an  in- 
spection and  comparison  of  the  indictments,  under  a  plea 
setting  up  the  former  judgment  in  bar.  The  defense  of 
former  acquittal  or  conviction  may  be  made  under  the  plea 
of  not  guilty,  and  on  the  trial  the  party  accused  and  the  par- 
ticular offense  may  be  shown  by  parol  testimony.  Hankins 
V.  People,  106  111.  628;   Stvalley  v.  People,  116  id.  247; 
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Bartell  v.  United  States,  227  U.  S.  427 ;  Morton  v.  Peo- 
ple, supra. 

Our  conclusion  upon  this  branch  of  the  case  is  that  the 
trial  court  did  not  err  in  overruling  the  motions  to  quash 
and  in  arrest. 

It  is  also  urged  that  the  evidence  is  insufficient  to  sus- 
tain the  verdict  and  judgment.  The  testimony  is  too  volu- 
minous to  set  out  in  full,  and  brief  reference  will  be  made 
only  to  the  most  material  parts  of  it. 

Douglas  Flake  testified  he  owned  a  stock  of  goods  at 
Hidalgo,  in  Jasper  county,  Illinois,  which  he  had  recently 
traded  for.  He  desired  to  sell  it  and  had  some  correspond- 
ence with  defendant  Meriwether,  whom  he  knew.  On  No- 
vember 25,  1912,  defendants  Meriwether,  Blanchard  and 
Brady  called  at  Flake's  store,  in  Hidalgo.  Meriwether  in- 
troduced Blanchard  and  Brady,  both  of  whom  resided  in 
Decatur.  They  told  Flake  they  had  come  to  buy  his  stock 
of  goods.  Flake  priced  the  stock  at  $4500  without  an  in- 
voice, or  eighty  cents  on  the  dollar  of  what  it  would  invoice. 
After  some  talk  they  agreed  on  $4000  as  the  purchase  price. 
Blanchard  and  Brady  said  they  had  recently  bought  a  stock 
of  goods  and  were  short  of  money.  They  proposed  to  trade 
property  for  the  goods,  but  Flake  refused  to  consider  that 
proposition,  as  he  wanted  cash.  They  then  proposed  to  give 
Flake  their  notes,  which  Flake  said  he  would  take  if  they 
were  good,  and  that  he  would  give  them  time  if  they  would 
give  him  bankable  notes.  Brady  said  he  owned  240  acres 
of  land  cornering  with  the  corporate  limits  of  Decatur, 
which  was  clear,  and  that  he  owned  other  property  in  To- 
ledo, Charleston  and  Decatur,  and  said  he  was  born  and 
raised  in  Stewardson,  Illinois,  and  formerly  was  in  busi- 
ness there.  He  produced  a  recommendation  signed  by  de- 
fendant Charles  Wilson,  of  Stewardson.  Four  notes  were 
written  up  for  $1000  each,  due  in  three,  six,  nine  and 
twelve  months,  drawing  five  per  cent  interest,  and  signed 
by  Blanchard  and  Brady.     A  bill  of  sale  for  the  stock  of 
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goods  was  prepared  but  was  not  delivered.  Flake  was  to 
go  to  Stewardson  to  investigate  whether  the  notes  were 
good,  and  if  he  found  them  good  the  bill  of  sale  and  stock 
of  goods  were  to  be  delivered  to  the  purchasers.  Brady 
referred  Flake  to  Wilson,  and  Flake  said  if  he  could  get 
the  cash  for  the  notes  the  trade  would  be  completed.  That 
same  night  Flake  and  Meriwether  left  Hidalgo  for  Stew- 
ardson and  Blanchard  and  Brady  remained  at  Hidalgo.  On 
arriving  in  Stewardson  the  next  morning  Flake  and  Meri- 
wether saw  Wilson  between  seven  and  eight  o'clock  in  the 
back  room  of  the  bank  Wilson  was  connected  with,  and 
Flake  testified  no  one  was  present  in  the  room  but  Wilson, 
Meriwether  and  himself.  He  showed  the  notes  to  Wilson 
and  asked  if  they  were  good.  Wilson  said  Brady  was  good 
for  any  amount  he  would  contract  for  and  that  the  notes 
were  all  right.  Flake  asked  him  if  he  would  cash  them, 
and  he  said  he  could  not, — that  money  was  close  then. 
Flake  said  he  wanted  the  money,  and  Wilson  said  he  would 
cash  them  in  twenty  or  thirty  days  at  two  per  cent  dis- 
count. Flake  and  Meriwether  then  left  to  return  to  Hi- 
dalgo. On  their  way  Meriwether  asked  Flake  if  he  could 
wire  Blanchard  and  Brady,  and  said  they  had  told  him  to 
do  so  if  Flake  found  he  could  use  the  notes.  Flake  said 
that  would  be  all  right,  and  Meriwether  wired  the  parties 
at  Hidalgo.  Flake  and  Meriwether  arrived  at  Hidalgo  that 
afternoon  and  found  Blanchard  and  Brady  had  secured  a 
car  and  loaded  most  of  the  stock  for  shipment  to  Mt.  Au- 
burn. Flake  delivered  them  the  bill  of  sale.  In  about 
twenty  days,  and  again  in  about  thirty  days.  Flake  wrote 
Wilson  but  received  no  replies.  Flake  testified  that  in  a 
week  or  so  after  he  sold  his  stock  of  goods  he  went  to  Stew- 
ardson with  Daniel  Conners  to  see  Wilson.  Conners  had  a 
stock  of  hardware  in  Hidalgo,  and  Flake  was  talking  to 
him  about  buying  it  and  paying  for  it  with  the  notes  of 
Brady  and  Blanchard  or  some  of  them.    Conners  and  Flake 
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went  together  to  see  Wilson,  and  Conners  asked  him  if  the 
notes  of  Brady  were  good.  Wilson  said  Brady  w^as  good 
for  any  amount  he  contracted  for;  that  he  had  a  recom- 
mendation from  his  bank,  and  that  in  a  week  or  so  he  could 
probably  cash  the  notes  but  at  that  time  was  short  of  funds. 
In  July  after  the  trade  Flake  again  went  to  Stewardson  to 
see  Wilson  about  the  notes,  and  Wilson  said  "he  would  see 
the  boys  and  get  the  matter  straightened  up."  That  was 
all  witness  could  get  out  of  him.  •  Flake  made  some  effort 
to  collect  the  notes  but  was  unable  to  do  so.  He  traded 
two  of  them  for  an  8o-acre  tract  of  land  in  Jasper  county 
which  was  subject  to  a  mortgage  of  $2500.  Flake  further 
testified  he  had  a  talk  with  Blanchard,  Brady  and  Wilson 
about  the  payment  of  the  notes  in  the  fall  of  1914,  in  To- 
ledo, Illinois.  Blanchard  said  he  did  not  have  am'thing 
and  could  not  pay;  that  the  other  fellows  got  the  money 
for  which  the  goods  were  sold;  that  he  (Blanchard)  was 
simply  used  as  a  stool-pigeon.  In  his  talk  with  Wilson  he 
(Wilson)  said  he  would  see  the  boys  on  the  road  home 
that  evening,  talk  the  matter  over  with  them  and  let  Flake 
know  in  a  few  days  what  they  were  going  to  do,  but  Flake 
never  heard  from  him. 

A  portion  of  a  letter  from  Meriwether  to  Flake,  dated 
December  17,  19 12,  was  introduced  in  evidence.  It  was  in 
reply  to  a  letter  written  Meriwether  by  Flake,  and  from  the 
part  admitted  in  evidence  it  appears  Meriwether  was  pro- 
posing to  help  Flake  trade  off  the  notes,  for  he  says  "this 
man"  is  ready  to  investigate  the  notes  as  soon  as  he  found 
out  that  Flake  would  trade,  "so  you  know  we  can  get  notes 
recommended  and  he  is  ready  to  trade."  Nothing  came  of 
that  proposition  however. 

There  is  no  dispute  that  Brady,  in  the  presence  of 
Blanchard  and  Meriwether,  referred  Flake  to  Wilson  and 
the  bank  with  which  he  was  connected,  for  information 
whether  the  notes  were  good.  There  is  a  conflict  as  to 
whether  Brady  produced  a  written  statement  signed  by  Wil- 
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son  stating  that  Brady  was  good  for  any  amount  he  might 
contract  for.  Flake  testified  he  did  produce  a  recommen- 
dation, but  he  was  not  permitted  to  testify  to  the  contents 
of  it,  but  Mrs.  Flake  testified  that  he  produced  a  recom- 
mendation stating  Brady  was  financially  responsible  for  any 
contract  that  he  might  make,  and  Flake  also  testified  that 
in  one  of  his  interviews  with  Wilson,  Wilson  said  Brady 
had  such  a  recommendation.  Blanchard,  Brady  and  Meri- 
w^ether  denied  that  such  recommendation  was  produced  and 
shown  Flake  while  negotiations  for  the  trade  were  going 
on,  and  W^ilson  and  Meriwether  denied  Wilson  told  Flake, 
in  the  bank,  Brady  had  such  a  recommendation.  Roley  and 
Yakey,  who  claimed  to  have  heard  the  talk  between  Flake 
and  Wilson  in  the  bank  and  who  detailed  what  was  said, 
or  the  substance  of  it,  make  no  mention  of  such  statement 
by  Wilson.  Wilson  denies  telling  Flake  in  the  bank  that 
Brady  was  good  and  that  he  would  take  the  notes  at  two 
per  cent  discount  in  twenty  or  thirty  days,  but  says  he  told 
him  he  knew  Brady  well,  had  done  a  good  deal  of  business 
with  him  and  that  Brady  had  always  met  his  obligations, 
but  that  the  amount  was  large  and  he  would  have  to  in- 
vestigate further,  as  he  did  not  know  the  principal,  Blanch- 
ard, but  at  that  time  money  was  close  and  he  was  not  buy- 
ing notes.  Meriwether,  Roley  and  Yakey  testified  to  sub- 
stantially the  same  thing. 

Daniel  Conners  testified  that  in  January,  191 3,  he  was 
talking  with  Flake  about  trading  for  the  notes  and  he  and 
Flake  went  to  Stewardson  to  see  Wilson.  They  saw  him 
and  inquired  whether  the  notes  were  good  and  whether  he 
would  recommend  them.  They  were  the  Blanchard  and 
Brady  notes  given  Flake,  and  Wilson  said  they  were  good 
notes  but  that  he  could  not  take  them  up  for  a  few  days. 
Wilson  denied  making  such  statement,  which  was  also  tes- 
tified to  by  Flake. 

Rpbert  Holler  testified  he  traded  80  acres  of  land  sub- 
ject to  a  $2500  incumbrance  to  Flake  for  two  of  the  notes ; 
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that  the  day  before  he  testified  he  talked  with  Blanchard 
about  them,  and  Blanchard  said  Brady  and  Wilson  got  all 
he  had  and  he  could  not  pay  the  notes ;  that  he  had  another 
conversation  with  Blanchard  in  the  court  room,  and  Blanch- 
ard said  Wilson,  the  banker,  was  to  take  care  of  the  notes 
and  that  he  would  see  him;  that  Blanchard  further  said 
he  was  simply  a  stool-pigeon  and  that  they  got  all  he  had. 
This  was  denied  by  Blanchard. 

William  A.  Rogers,  in  rebuttal  and  by  way  of  impeach- 
ment, testified  that  in  January,  191 3,  he  had  a  conversa- 
tion with  Wilson  from  Toledo,  Illinois,  over  the  telephone, 
in  which  he  inquired  of  Wilson,  at  the  Farmers'  and 
Merchants'  Bank  in  Stewardson,  whether  notes  signed  by 
Blanchard  and  Brady  were  good,  and  that  Wilson  said  they 
were  good,  or  gilt-edged,  and  he  would  pay  cash  for  them. 
Wilson  admitted  having  a  conversation  with  Rogers  about 
the  financial  responsibility  of  Blanchard  and  Brady  but  de- 
nied telling  him  their  notes  were  gilt-edged.  Defendants 
denied  the  Toledo  conversation  testified  to  by  Flake. 

We  think  the  jury  were  entirely  warranted  in  conclud- 
ing from  the  testimony  that  the  notes  were  worthless  at  the 
time  they  were  given  and  that  the  parties  who  gave  them 
then  knew  it.  Blanchard  testified  that  he  did  not  claim  he 
owned  anything  but  a  small  stock  of  goods  in  Mt.  Auburn. 
Brady  testified  that  at  the  time  the  notes  were  given  he 
owned  real  estate  in  Charleston,  Villa  Grove,  Stewardson, 
Tuscola,  Pana  and  Hunt,  and  that  he  owned  some  land  in 
Johnson  county,  Illinois,  80  acres  in  Shelby  county,  and 
land  in  Tom  Green  county,  Texas.  He  admitted  much  of 
it  was  incumbered  and  that  the  title  to  a  considerable  por- 
tion of  it  was  not  in  him.  At  the  time  he  testified  he  owned 
very  little  of  it  and  did  not  claim  to  own  much  property. 
Blanchard,  Brady  and  Meriwether  admit  Brady  referred 
Flake  to  Wilson,  at  Stewardson,  for  information  as  to 
whether  the  notes  signed  by  him  were  good.  Flake  refused 
to  accept  the  notes  without  information  that  they  were  good 
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and  went  to  Stewardson  to  see  Wilson,  to  whom  he  had 
been  referred  for  information  upon  that  subject.  Flake's 
testimony  that  Wilson  said  they  were  good  and  that  he 
would  cash  them  in  twenty  or  thirty  days  is  denied  by  Wil- 
son and  by  Meriwether,  who  Flake  admits  was  present,  and 
by  Roley  and  Yakey,  who  Flake  says  were  not  present  at 
the  conversation  when  Wilson  made  that  statement.  Con- 
ner?  corroborates  Flake  that  at  the  time  they  together  called 
on  Wilson  when  Conners  was  contemplating  trading  for  the 
notes,  Wilson  said  they  were  good  but  that  he  could  not 
take  them  up  for  a  few  days.  A  circumstance  to  be  con- 
sidered in  connection  with  all  this  conflicting  evidence  is, 
that  immediately  after  talking  with  Wilson,  Flake  decided 
to  accept  the  notes,  turned  the  stock  of  goods  over  to  the 
purchasers  and  authorized  Meriwether  to  so  wire  them.  Or- 
dinarily one  manifesting  the  caution  about  taking  the  notes 
that  Flake  manifested  would  not  be  expected  to  accept  them 
and  give  up  his  property  without  favorable  information  as 
to  their  worth  and  value. 

We  cannot  say  that  the  jury  were  not  warranted  in  con- 
cluding, from  the  evidence,  that  a  part  of  the  scheme  to  get 
the  property  for  worthless  notes  was  to  induce  Flake  to  see 
Wilson,  who  would,  and  did,  recommend  the  notes  as  good. 
The  importance,  in  connection  with  all  the  testimony,  to  be 
attached  to  the  fact  that  after  talking  with  Wilson,  Flake 
accepted  the  notes  signed  by  men  he  knew  nothing  about, 
and  who  were,  in  fact,  financially  irresponsible,  was  a  ques- 
tion for  consideration  by  the  jury.  Where  the  evidence  is 
so  insufficient  to  sustain  a  verdict  in  a  criminal  case  that 
the  verdict  would  seem  to  be  the  result  of  passion  or  preju- 
dice it  will  not  be  approved  by  a  reviewing  court,  but  in 
criminal  cases  the  jury  are  the  judges  of  the  weight  and 
credibility  of  the  testimony,  and  their  verdict  will  not  be 
disturbed  by  a  court  of  review  because  the  evidence  is  con- 
flicting. Rogers  v.  People,  98  111.  581 ;  Hanrahan  v.  Peo- 
ple, 91  id.  142;  People  v.  McCann,  247  id.  130. 
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We  have  examined  the  criticisms  of  three  instructions 
given  on  behalf  of  the  People  and  are  of  opinion  no  error 
was  committed  by  the  court  in  that  respect. 

We  are  also  of  opinion  there  is  no  valid  objection  to 
the  rulings  of  the  court  in  the  admission  and  rejection  of 
evidence.  Upon  that  question  the  rulings  of  the  court,  we 
think,  were  more  favorable  to  the  defendants  than  the  law 
required.  The  court  might  well  have  admitted  the  testi- 
mony of  Rogers  as  to  a  precisely  similar  transaction  be- 
tween himself  and  all  the  defendants  except  Meriwether, 
(DuBois  V.  People,  supra;  People  v.  Weil,  supra;)  but  his 
testimony  was  ruled  out  upon  objection  of  defendants. 

We  find  nothing  in  this  record  that  would  appear  to 
us  to  justify  a  reversal  of  the  judgment,  and  it  is  affirmed. 

Judgment  affirmed. 

Cartwright,  Dunn  and  Cooke,  JJ.,  dissenting: 
In  each  count  the  defendants  were  charged  with  obtain- 
ing property  from  Douglas  Flake  without  any  desigfnation 
of  the  kind  or  character  of  the  property,  or  anything,  ex- 
cept the  name  Douglas  Flake,  to  distinguish  the  offense 
from  obtaining,  by  means  or  by  use  of  the  confidence  game, 
anything  of  any  sort  or  description  which  could  be  the  sub- 
ject of  property.  Section  9  of  the  bill  of  rights  provides 
that  in  all  criminal  prosecutions  the  accused  shall  have  the 
right  to  demand  the  nature  and  cause  of  the  accusation 
against  him,  and  it  has  uniformly  been  held  that  in  fulfill- 
ment of  that  guaranty  every  indictment  must,  either  by  a 
sufficient  statutory  description  or  other  proper  averments, 
so  identify  the  particular  offense  as  to  notify  the  defendant 
of  the  crime  laid  to  his  charge.  This  indictment  did  not 
specify  the  particular  offense  charged,  and  would  not  have 
been  sufficient,  under  the  bill  of  rights,  in  an  indictment 
for  larceny,  embezzlement,  obtaining  property  by  false  pre- 
tenses or  in  the  case  of  any  other  offense  relating  to  prop- 
erty, or  under  the  established  rules  of  criminal  pleading 
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at  the  common  law.  The  argument  for  the  sufficiency  of 
the  indictment  rests  upon  section  99  of  division  i  of  the 
Criminal  Code  and  section  6  of  division  11  of  that  code. 
Section  99  declares  that  "it  shall  be  deemed  and  held  a 
sufficient  description  of  the  offense,  to  charge  that  the  ac- 
cused did,  on,  etc.,  unlawfully  and  feloniously  obtain,  or 
attempt  to  obtain,  (as  the  case  may  be,)  from  A  B  (here 
insert  the  name  of  the  person  defrauded  or  attempted  to 
be  defrauded,)  his  money  (or  property,  in  case  it  be  not 
money,)  by  means  and  by  use  of  the  confidence  game." 
Section  6  of  division  1 1  provides  that  it  shall  be  sufficient 
to  charge  the  defendant  with  a  statutory  offense  in  the 
terms  and  language  of  the  statute  describing  the  offense  or 
so  plainly  that  the  nature  of  the  offense  may  be  easily  un- 
derstood by  the  jury. 

The  General  Assembly  may  prescribe  the  form  of  an  in- 
dictment on  condition  that  the  form  prescribed  meets  the 
requirements  of  the  constitution,  and  in  this  case  the  form 
prescribed  uses  the  generic  term  "confidence  game"  as  in- 
cluding the  mode,  manner  and  means  by  which  confidence 
may  be  created  and  money  or  property  obtained.  The  term 
includes  all  the  various  means,  instruments  or  devices  re- 
sorted to  to  secure  the  confidence  of  the  one  from  whom 
money  or  property  is  obtained,  and  constituting,  in  the  com- 
mon understanding,  the  crime  in  question.  The  manifest 
purpose  of  the  form  prescribed  is  to  obviate  the  necessity 
of  specifying  the  particular  act  or  acts  that  may  be  embraced 
within  the  general  description  of  the  confidence  game,  but 
the  nature  and  cause  of  a  criminal  prosecution  of  which  the 
accused  must  be  informed  by  the  indictment  are  not  equiva- 
lent to  the  mode  or  manner  or  specific  age^jicy  used  to  ac- 
complish the  result.  A  statement  of  the  mode  or  manner 
of  committing  the  crime,  or  the  means  employed,  is  not 
necessary  to  give  the  accused  information  as  to  the  nature 
of  the  accusation  which  he  is  called  upon  to  meet  nor  to 
identify  the  particular  offense.    Regarded  as  obviating  the 
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necessity  of  specifying  a  particular  means,  instrument  or 
device  resorted  to  to  secure  confidence  and  obtain  money 
or  property,  the  form  has  been  sustained  in  numerous  cases 
and  violates  no  constitutional  provision.  The  conclusion 
reached  by  the  majority  in  this  case  has  resulted  from  a 
failure  to  distinguish  between  the  accusation  or  crime  and 
the  mode,  manner  or  means  by  which  the  crime  is  commit- 
ted, and  the  distinction  is  clearly  recognized  by  the  courts. 
A  statute  of  Wisconsin  provided  as  follows:  "In  in- 
dictments or  informations  for  murder  or  manslaughter  it 
shall  not  be  necessary  to  set  forth  the  manner  in  which  or 
the  means  by  which  the  death  of  the  deceased  was  caused, 
but  it  shall  be  sufficient  in  any  indictment  or  information 
for  murder  to  charge  that  the  accused  did  willfully,  feloni- 
ously and  of  his  malice  aforethought  kill  and  murder  the 
deceased,  and  in  any  indictment  or  information  for  man- 
slaughter it  shall  be  sufficient  to  charge  that  the  accused 
did  feloniously  kill  and  slay  the  deceased."  In  the  case 
of  Rowan  v.  State,  30  Wis.  129,  the  court  had  under  con- 
sideration the  question  whether  an  indictment  in  the  form 
of  the  statute  violated  the  provision  of  the  bill  of  rights, 
and  said  that  an  information  drawn  under  that  statute 
plainly,  substantially  and  formally  described  the  crime  of 
murder  or  manslaughter,  and  that  when  one  is  charged 
with  murder  he  is  fully  informed  of  the  nature  and  cause 
of  the  accusation  against  him  without  setting  forth  the 
manner  in  which  or  the  means  by  which  the  crime  was 
committed.  The  statute  of  Ohio  was  as  follows :  "In  an 
indictment  for  manslaughter  it  shall  not  be  necessary  to  set 
forth  the  manner  in  which  or  the  means  by  which  the  death 
was  caused,  but  it  shall  be  sufficient  to  charge  that  the  de- 
fendant did  unlawfully  kill  and  slay  the  deceased."  In  the 
case  of  Wolf  v.  State,  19  Ohio  St.  248,  it  was  held  that 
the  statute  was  not  in  conflict  with  the  bill  of  rights,  be- 
cause the  manner  in  which  the  crime  was  committed  is 
apart  from  the  nature  and  cause  of  the  accusation.     In 
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Cathcart  v.  Commonzvealth,  37  Pa.  St.  108,  it  was  con- 
tended that  an  indictment  drawn  under  a  similar  statute 
infringed  upon  the  bill  of  rights.  The  court  said  that  an 
indictment  must  exhibit  the  nature  and  cause  of  the  accu- 
sation,— ^that  is,  it  must  set  out  the  crime  laid  to  the  charge 
of  the  accused, — ^but  the  mode  in  which  the  crime  was  com- 
mitted is  entirely  apart  from  the  nature  and  cause  of  the 
accusation.  The  General  Assembly  may  provide  that  where 
one  is  accused  of  murder  it  shall  not  be  necessary  to  state 
whether  he  held  the  weapon  in  his  right  hand  or  left  hand, 
or  what  the  weapon  was,  or  whether  the  fatal  blow  was  ad- 
ministered upon  the  head  or  some  other  part  of  the  body; 
but  that  would  be  quite  different  from  a  provision  that  the 
indictment  need  not  state  who  was  killed  or  otherwise  iden- 
tify the  crime.  It  does  not  follow  that  because  the  General 
Assembly  may  prescribe  a  form  which  charges  the  accused 
with  stealing,  an  indictment  would  be  good  which  omit- 
ted to  state  what  property  was  stolen,  or  that  an  indict- 
ment for  arson  would  be  sufficient  under  the  bill  of  rights 
which  merely  charged  the  accused  with  burning  a  dwelling 
house  or  other  building,  or  charged  the  crime  of  burglary 
by  breaking  and  entering  a  dwelling  house  or  other  build- 
ing without  identifying  the  building  in  some  way. 

The  question  now  before  the  court  has  never  been  de- 
cided, and  could  not  have  been  for  the  reason  that  it  was 
never  presented  to  the  court  in  any  form,  since  the  indict- 
ments in  the  various  cases  relied  upon  to  sustain  the  indict- 
ment in  this  case  were  for  obtaining  money,  and  that  de- 
scription of  property  is  sufficient  in  any  case.  {People  v. 
Clark,  256  111.  14.)  In  the  case  of  Morton  v.  People,  47 
111.  468,  where  the  question  was  whether  the  words  "con- 
fidence game"  sufficiently  defined  the  mode,  manner  and 
means  of  obtaining  property,  the  indictment  charged  in  the 
first  count  that  the  defendants  obtained  from  one  Daniel 
Hughes  $30  of  his  money,  and  in  the  second  count  that 
they  obtained  certain  legal  tender  notes  and  bank  notes  of 
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the  values  therein  stated.  In  Maxzvcll  v.  People,  158  111. 
248,  the  first  count  charged  the  defendants  with  obtaining 
from  one  Simon  Rudesill  $15  of  his  money,  and  the  sec- 
ond count  charged  them  with  obtaining  three  United  States 
legal  tender  treasury  notes  for  the  payment  of  $15.  In 
Graham  v.  People,  181  111.  477,  the  first  count  charged  the 
defendant  with  attempting  to  obtain  from  John  A.  Bowlin 
his  money,  and  the  second  charged  him  with  attempting  to 
obtain  $1500  good  and  lawful  money  of  the  United  States. 
In  DuBois  v.  People,  200  111.  157,  the  charge  was  for  ob- 
taining money.  In  Hughes  v.  People,  223  111.  417,  the 
charge  was  for  obtaining  a  check  for  $200,  which  was  a 
good  description.  In  Juretich  v.  People,  223  111.  484,  there 
was  a  charge  of  obtaining  money  by  means  of  the  confi- 
dence game  in  the  first  count,  and  in  the  second  obtaining 
money  by  false  pretenses.  In  People  v.  IVeil,  244  111. 
176,  the  indictment  was  for  obtaining  money  by  means  and 
by  use  of  the  confidence  game. 

In  the  case  of  People  v.  Clark,  supra,  the  decision  that 
a  charge  of  obtaining  money  sufficiently  designated  the  of- 
fense was  based  on  three  decisions  in  Massachusetts  and 
Michigan,  one  of  which  was  for  the  embezzlement  of  money 
to  the  amount,  in  value,  of  $25,000,  the  second  for  stealing 
a  bank  bill,  and  the  third  for  larceny  of  money.  None  of 
them  related  to  the  confidence  game  or  established  a  differ- 
ent rule  for  that  oflfense  than  the  requirement  in  a  charge 
of  larceny  or  embezzlement  but  decided  that  a  description 
of  property  as  money  was  specific.  Of  course,  it  would 
not  be  supposed  that  a  charge  of  larceny  or  embezzlement 
of  property  other  than  money,  without  specifying  the  spe- 
cies of  property,  would  be  a  compliance  with  the  constitu- 
tional provision.  Those  decisions  and  the  decision  of  this 
court  were  based  on  the  doctrine  that  money  was  a  species 
of  property,  and  that  the  word  "money"  designated  such 
property  as  a  species  from  the  generic  term  used  in  this 
case  embracing  every  kind  of  property.     The  description, 
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of  course,  may  be  quite  general,  as  in  a  case  where  the 
charge  is  stealing  a  watch,  which  is  sufficient  because  defi- 
nite, although  the  owner  may  have  a  number  of  watches, 
the  description  in  such  case  giving  the  accused  sufficient  in- 
formation of  the  crime  laid  to  his  charge.  If  uncertainty 
arises  outside  of  the  indictment  it  is  to  be  removed  by  a 
bill  of  particulars,  which  is  the  proper  office  of  such  a  bill. 
As  the  question  here  involved  was  never  before  the  court 
and  could  not  by  any  possibility  have  been,  no  decision  of 
the  court  is  warrant  for  saying  that  the  indictment  in  this 
case  is  good  or  ever  would  have  been  regarded  as  good. 
The  objection  in  the  cases  cited  was  that  there  was  no  gen- 
erally accepted  definition  of  the  words  "confidence  game," 
but  it  was  held  to  be  sufficient  to  describe  the  mode  or 
means  of  obtaining  money  by  a  term  popularized  to  the 
extent  that  it  was  well  understood,  and  in  Maxwell  v.  Peo- 
ple, supra,  the  definition  from  Webster's  International  Dic- 
tionary was  given.  That  definition  was  repeated  in  DuBois 
v.  People,  supra,  and  the  definition  of  the  Century  Diction- 
ary was  added,  and  the  opinions  show  that  that  was  the 
only  question  before  the  court.  It  seems  clear  that  the  pur- 
pose of  prescribing  the  form  was  to  enable  the  charge  to 
be  made  with  reference  to  the  means  by  which  confidence 
was  gained.  That  being  the  purpose,  it  cannot  be  said  that 
it  was  the  intention  of  the  General  Assembly,  by  insert- 
ing parenthetically  the  word  "property"  to  indicate  that  the 
charge  was  to  be  for  obtaining  property  rather  than  money, 
to  disregard  the  constitution  as  to  one  particular  offense 
and  overturn  every  known  rule  of  criminal  pleading.  It 
ought  not  to  be  assumed  that  the  General  Assembly  in- 
tended to  disregard  the  constitution,  and  it  is  not  necessary 
to  say  that  there  was  such  an  intention,  since  there  is  no 
provision  that  the  offense  need  not  be  identified  by  any  de- 
scription of  property  obtained.  If  that  was  the  intention 
it  would  not  be  effective,  since  the  constitution  is  supreme. 
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The  provision  of  section  6  relating  to  charging  the  de- 
fendant with  a  statutory  offense  in  the  terms  and  language 
of  the  statute  or  so  plainly  that  the  nature  of  the  offense 
may  easily  be  understood  by  the  jury  is  subject,  as  has  often 
been  held,  to  the  necessary  qualification  that  it  is  not  suffi- 
cient to  charge  the  accused  with  some  one  of  the  same  gen- 
eral class  of  offenses,  but  the  indictment  must  specify  the 
particular  offense  so  that  he  may  be  apprised  of  the  nature 
and  cause  of  the  accusation.  Whether  a  charge  in  the  lan- 
guage of  the  statute  satisfies  the  constitution  depends  upon 
the  manner  in  which  the  offense  is  defined  in  the  statute, 
and  if  the  statute  is  not  sufficiently  specific  to  give  notice 
of  the  particular  crime  included  in  the  class  with  which 
the  accused  is  charged,  a  more  particular  statement  is  nec- 
essary. It  is  therefore  never  sufficient  merely  to  copy  a 
statute  which  uses  nothing  but  the  generic  term  of  a  class 
of  offenses.  (Anthony  v.  State,  29  Ala.  27;  State  v.  Jack- 
^o^>  39  Conn.  229;  State  v.  Higgins,  53  Vt.  191;  Com- 
monzvealth  v.  Filburn,  119  Mass.  297;  Umted  States  v. 
Crmkshank,  92  U.  S.  542 ;  United  States  v.  Hess,  124  id. 
483;  Johnson  v.  People,  113  111.  99.)  In  McNair  v.  Peo- 
ple, 89  111.  441,  the  court  said  that  the  offense  charged, 
whether  in  the  language  of  the  statute  or  so  as  to  be  easily 
understood  by  the  jury,  should  so  describe  the  offense  that 
the  judgment  on  the  trial  could  be  pleaded  in  bar  of  an- 
other prosecution,  and  that  counts  for  printing  an  obscene 
pamphlet  with  intention  to  give  the  same  away,  which 
might  apply  equally  well  to  any  number  of  pamphlets  and 
give  no  notice  of  any  particular  charge,  could  not  be  held 
good  on  any  construction  of  the  section  of  the  statute  au- 
thorizing a  charge  in  the  terms  and  language  of  the  stat- 
ute. In  West  V.  People,  137  111.  189,  the  court  said  that 
the  purpose  of  the  provision  in  the  bill  of  rights  that  one 
accused  of  a  criminal  offense  shall  have  the  right  to  de- 
mand the  nature  and  cause  of  the  accusation  against  him, 
is  to  secure  to  the  accused  such  specific  designation  of  the 
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offense  laid  to  his  charge  as  to  enable  him  to  prepare  fully 
for  his  defense  and  plead  the  judgment  in  bar  of  a  sub- 
sequent prosecution  for  the  same  offense,  citing  a  great 
number  of  decisions.  In  Prichard  v.  People,  149  111.  50, 
it  was  said  that  the  rule  requiring  all  allegations  of  fact 
in  pleadings  to  be  direct  and  positive  is  not  changed  by 
the  section  of  the  Criminal  Code  providing  for  charging 
an  offense  in  the  terms  and  language  of  the  statute.  In 
Cochran  v.  People,  175  111.  28,  it  was  held  that  section  6 
does  not  make  an  indictment  sufficient  which  charges  the 
offense  in  the  language  of  the  statute  if  the  statute  so  fails 
to  describe  the  offense  that  the  use  of  the  statutory  language 
will  apprise  the  defendant  of  the  real  offense  with  which  he 
is  charged.  In  Gunning  v.  People,  189  111.  165,  it  was  said 
that  all  necessary  facts  should  be  pleaded  in  an  indictment 
with  reasonable  certainty,  and  that  section  6  of  division  11 
of  the  Criminal  Code  has  not  dispensed  with  that  rule. 
These  cases  were  all  decided  in  view  of  the  constitutional 
guaranty  that  an  indictment  shall  notify  one  accused  of 
crime  of  the  nature  and.  cause  of  the  accusation,  and  any 
interpretation  of  the  statutory  provision  which  would  in- 
fringe upon  that  right  would  render  the  statute  unconstitu- 
tional and  void.  Not  only  must  every  criminal  accusation 
inform  the  accused  what  crime  he  is  alleged  to  have  com- 
mitted, but  it  must  also  state  sufficient  matter  to  differentiate 
that  crime  from  other  crimes  of  the  same  class,  that  the 
accused  may  know,  without  doubt  or  uncertainty,  the  nature 
and  cause  of  the  accusation  against  him  and  be  able  to  plead 
the  judgment  against  a  further  prosecution  for  the  same  of- 
fense.   Bartcll  V.  United  States,  227  U.  S.  427. 

The  statement  of  the  courts  that  a  charge  must  be  so 
specific  that  the  accused  may  plead  a  judgment  upon  it  in 
bar  of  a  subsequent  prosecution  was  based  on  the  practice 
by  which  the  record  in  the  former  case  was  pleaded  as  a 
plea  preliminary  to  the  trial.  By  that  practice  the  plea  of 
autrefois  acquit  or  autrefois  convict  being  interposed,  the 
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question  whether  the  two  indictments  were  for  the  same 
offense  could  only  be  determined  by  an  inspection  and  com- 
parison of  the  indictments  without  the  aid  of  extrinsic  cir- 
cumstances.    (Durham  v.  People,  4  Scam.  172.)     The  is- 
sue on  that  plea  was  tried  before  the  plea  of  not  guilty, 
and  while  no  one  was  permitted  to  contradict  the  record  of 
the  former  acquittal  or  conviction,  the  record,  of  course, 
neither  established  the  identity  of  the  party  nor  the  identity 
of  the  offense,  which  had  to  be  proved  by  parol.    When 
that  practice  prevailed  the  indictments  were  necessarily  re- 
quired to  describe  the  offense  so  that  a  comparison  of  the 
two  would  determine  whether  the  evidence  under  the  first 
indictment  would  sustain  a  conviction  under  the  second  and 
settle  the  sufficiency  of  the  plea  as  a  matter  of  law,  al- 
though the  identity  of  the  party  and  of  the  offense  was  to 
be  proved  by  parol.    The  practice,  however,  was  abolished 
in  this  State  by  the  Criminal  Code,  which  provides  for  a 
plea  of  not  guilty  and  dispenses  with  all  other  pleas  and 
permits  the  defense  of  a  former  acquittal  or  conviction  to 
be  made  under  the  plea  of  not  guilty.     (Hankins  v.  People, 
106  111.  628.)    On  the  trial  the  person  accused  and  the  par- 
ticular offense  may  be  shown  by  parol  evidence.     (Swalley 
V.  People,  116  111.  247.)     But  the  functions  of  the  court 
and  jury  were  in  no  manner  changed,  and  -the  method  of 
bringing  the  question  before  the  court  or  determining  it 
preliminary  to  the  trial  does  not  affect  substantial  rights 
under  the  constitution.     The  changed  practice,  by  which 
both  issues  may  be  tried  at  the  same  time,  has  no  influence 
on  the  rule  that  the  indictment  must  notify  the  defendant 
of  the  nature  ancj  cause  of  the  accusation  against  him. 

In  Morton  v.  People,  supra,  in  considering  the  question 
whether  the  words  "confidence  game"  described  the  mode 
or  means  of  committing  the  offense,  the  court  said  that 
the  accusation  was  sufficiently  identified  by  the  name  of  the 
victim;  and  that  was  correct  on  the  question  then  being 
considered,  where  the  charge  was  of  obtaining  money  from 
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a  particular  person,  but  it  would  be  absurd  to  say  that  an 
indictment  for  larceny  sufficiently  designates  the  offense  by 
naming  the  person  from  whom  property  was  stolen.  If  that 
were  true,  the  grand  jury,  which  alone  can  make  a  charge 
of  felony  against  a  defendant,  might  hear  evidence  of  a 
larceny  from  a  named  person  of  one  species  of  property 
and  the  defendant  be  put  on  trial  and  convicted  of  stealing 
other  property  from  the  same  person  of  which  property  the 
grand  jury  had  never  heard  and  a  larceny  of  which  they 
did  not  intend  to  charge.  The  Supreme  Court  of  Alabama, 
in  considering  that  question  in  Henry  v.  State,  33  Ala.  389, 
said  that  a  defendant  cannot  be  said  to  be  informed  of  the 
nature  and  cause  of  the  accusation  against  him  unless  the 
indictment  sets  forth  the  facts  constituting  the  offense  with 
such  certainty  and  so  fully  identifies  the  offense  that  the  ac- 
cused and  the  court  may  know  that  the  offense  for  which 
he  is  put  on  trial  is  the  same  offense  for  which  he  was  in- 
dicted by  the  grand  jury.  The  State's  attorney  does  not, 
and  cannot  under  our  constitution,  charge  any  person  with  a 
felony  but  the  charge  must  be  made  by  the  grand  jury  by 
means  of  an  indictment,  and  a  bill  of  particulars  cannot 
supply  the  place  of  an  indictment  or  render  orie  sufficient 
that  does  not  meet  the  constitutional  requirement.  If  such 
an  indictment  as  this  is  sufficient,  a  defendant  may  be 
indicted  by  the  grand  jury  for  one  offense  and  tried  by 
the  State's  attorney  for  another.  To  say  that  a  defendant, 
when  indicted,  knows  what  property  he  is  charged  with 
obtaining,  whether  by  larceny,  false  pretenses  or  the  confi- 
dence game,  is  clearly  unsound  unless  the  indictment  in- 
forms him.  Of  course,  if  a  defendant  is  guilty  he  knows 
what  property  he  obtained,  but  the  constitutional  guaranty 
is  also  for  the  protection  of  innocent  people,  that  one  may 
be  advised  by  the  indictment  itself  what  charge  is  made 
against  him.  The  nature  and  cause  of  the  accusation  must 
be  in  writing  and  contained  in  the  indictment,  of  which  the 
accused  has  a  right  to  demand  a  copy;   and  even  if  the  ac- 
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cused  is  guilty  and  knows  what  property  he  obtained,  or  is 
not  guilty  but  has  found  out  what  evidence  will  be  offered 
against  him,  the  fact  of  such  knowledge  is  no  answer  to 
an  objection  to  the  indictment. 

In  the  case  of  People  v.  O'Farrell,  247  111.  44,  which 
was  an  indictment  for  embezzlement,  the  court  had  de- 
clined to  require  a  bill  of  particulars,  and  it  was  held  that 
there  was  no  error  because  the  indictment  was  specific,  and 
the  court  cited  as  authority  for  the  sufficiency  of  the  in- 
dictment the  three  following  cases:  Lycan  v.  People^  107 
111.  423,  in  which  each  count  charged  the  defendant  w-ith 
embezzling  money  to  the  amount  of  $600;  Ker  v.  People^ 
no  111.  627,  in  which  embezzlement  of  money,  funds  and 
securities  was  charged  and  there  was  no  question  concern- 
ing the  description  of  the  same;  and  McElroy  v.  People, 
202  111.  473,  in  which  there  was  a  charge  of  embezzlement 
to  the  amount  of  $106.50  and  nothing  was  said  about  the 
sufficiency  of  the  description.  No  case  has  been  found  that 
furnishes  any  support  to  a  claim  that  an  indictment  charg- 
ing the  obtaining  of  property  without  any  specification  of 
the  kind  or  species  would  be  a  sufficient  compliance  with 
the  bill  of  rights. 

'  In  Missouri  there  is  a  statute  substantially  like  ours  re- 
specting the  confidence  game,  and  indictments  similar  to 
this  one  have  been  held  bad  in  State  v.  Crooker,  95  Mo. 
395,  and  State  v.  Clay,  100  id.  571.  The  legislature  of 
Maine  prescribed  a  form  of  complaint  for  a  misdemeanor 
which  was  declared  to  be  sufficient  for  all  cases.  A  com- 
plaint in  the  prescribed  form  was  held  to  violate  constitu- 
tional rights,  and  the  court  said  that  while  the  legislature 
might  dispense  with  matters  of  form,  matters  of  substance 
which  identify  the  offense  cannot  be  dispensed  with;  that 
for  centuries  since  the  declaration  of  Magna  Charta  the 
law  has  required  that  no  person  shall  be  held  to  answer 
until  the  accusation  against  him  is  formally,  fully  and  pre- 
cisely set  forth  so  that  he  may  be  prepared  to  meet  the 
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exact  charge  against  him.  (State  v.  Learned,  47  Me.  426.) 
In  a  later  case  an  indictment  for  a  felony  followed  the 
form  established  by  legislative  authority,  but  it  was  held 
that  the  indictment  infringed  upon  constitutional  rights  be- 
cause the  form  did  not  meet  the  requirements  of  the  con- 
stitution in  identifying  the  offense.  (State  v.  Mace,  76 
Me.  64.)  The  legislature  of  Texas  attempted  to  dispense 
with  material  allegations  in  an  indictment,  and  the  act  was 
held  void.  (Hewitt  v.  State,  25  Tex.  722.)  This  indict- 
ment cannot  be  sustained  on  the  same  ground  as  the  indict- 
ment in  the  case  of  Cannady  v.  People,  17  111.  158,  charging 
the  defendant  with  selling  liquor  in  a  less  quantity  than 
one  gallon  without  a  legal  license  to  keep  a  grocery. 

Where  an  act  in  and  of  itself  constitutes  a  crime  against 
public  law  it  is  sufficient  to  charge  the  commission  of  the 
act,  a»  in  the  case  of  keeping  a  gaming  house  or  other  dis- 
orderly house,  managing  a  lottery  or  permitting  the  use  of 
premises  for  that  purpose,  keeping  a  dram-shop  without  a 
legal  license,  or  committing  various  other  offenses  where 
the  act  itself  constitutes  the  crime.  If  the  offense  consists 
in  selling  to  a  particular  class  of  persons,  the  name  of  the 
p)erson  must  be  given  in  order  that  the  offense  may  be  iden- 
tified. It  is  not  necessary  to  hold  that, the  General  As- 
sembly intended  by  the  form  prescribed  to  disregard  and 
violate  constitutional  rights  by  providing  that  an  indict- 
ment would  be  sufficient  which  gives  no  description  of  the 
property  obtained  and  does  not  distinguish  the  offense  of 
the  defendant  from  all  other  offenses  of  the  same  general 
class. 

In  our  opinion  the  court  erred  in  overruling  the  mo- 
tions to  quash  the  indictment  and  in  arrest  of  judgment, 
and  the  judgment  ought  to  be  reversed. 
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Frank  L.  Smith,  Plaintiff  in  Error,  vs.  Frank  B.  Ches- 
ter et  al.  Defendants  in  Error. 

Opinion  filed  April  20,  ipi6. 

1.  Wills — classes  of  contingent  remainders.  Contingent  re- 
mainders are  generally  divided  into  two  classes,  according  as  the 
contingency  relates  to  the  uncertainty  of  the  person  who  is  to  take 
or  the  uncertainty  of  the  event  on  which  the  right  to  take  depends. 

2.  SamE^ — general  rule  as  to  when  the  remainder  is  contingent. 
Where  a  devise  by  its  terms  is  to  a  person  for  life  with  remainder 
to  such  of  the  children  of  that  person  as  survive  at  his  death  the 
remainder  is  contingent,  for  the  reason  that  it  cannot  be  ascer- 
tained until  the  life  tenant's  death  who  will  take  the  remainder. 

3.  Samb — general  rule  where  remainder  is  to  life  tenant's  chil- 
dren with  a  provision  in  case  of  their  death  without  issue.  Where 
a  devise  is  by  its  terms  to  a  person  for  life  with  remainder  to  his 
children,  and  with  the  provision  that  should  any  of  the  children 
die  without  issue  the  children  surviving  at  the  death  of  the  testa- 
tor shall  take  the  share  of  such  deceased  children,  the  remainder 
is  vested. 

4.  Same — what  uncertainty  distinguishes  a  contingent  remain- 
der. The  uncertainty  which  distinguishes  a  contingent  remainder 
is  not  whether  the  remainder-men  will  ever  enjoy  the  estate,  but 
whether  there  will  ever  be  a  right  to  such  enjoyment. 

5.  Same — when  a  remainder  is  contingent.  A  devise  to  the 
nephew  of  the  testatrix,  Frank  B.  Chester,  for  the  term  of  his 
natural  life,  "remamder  in  fee  to  the  children  of  said  Frank  B. 
Chester  or  the  survivor  or  survivors  of  them,"  creates  a  contin- 
gent remainder  to  a  class  consisting  of  the  children  of  the  life  ten- 
ant who  survive  him,  as  the  words  "survivor  or  survivors  of  them" 
modify  the  preceding  word  "children"  and  are  incorporated  into 
the  description  of  the  remainder-men. 

6.  Same — when  remainder  is  a  contingent  one  with  a  double 
aspect.  Where  there  is  a  devise  to  one  for  life  with  remainder  to 
his  children  or  the  survivor  or  survivors  of  them,  but  in  case  of 
his  death  without  issue  surviving  him,  then  to  named  persons, 
share  and  share  alike,  and  in  case  of  the  death  of  either  of  such 
persons  without  issue  the  share  of  the  one  so  dying  to  go  to  the 
survivor  or  survivors  of  them,  but  in  case  the  one  so  dying  shall 
leave  children  then  such  child  or  children  to  receive  the  parent's 
share,  the  remainder  is  a  contingent  one  with  a  double  aspect. 

7.  Real  property — when  purchaser  of  life  estate  and  the  re- 
version obtains  fee  simple  title.    Where  the  members  of  the  class 
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who  aVe  to  take  the  remainder  at  the  life  tenant's  death  cannot  be 
ascertained  until  that  event  takes  place,  so  that  the  remainder  is 
contingent,  and  the  life  tenant  and  the  owners  of  the  reversion 
convey  their  interests  to  the  same  person,  the  life  estate  and  the 
reversion  merge  in  the  purchaser,  the  contingent  remainder  is  de- 
feated, and  the  purchaser  becomes  the  owner  of  the  fee  simple  title. 

Writ  of  Error  to  the  Circuit  Court  of  Livingston 
county ;  the  Hon.  George  W.  Patton,  Judge,  presiding. 

Charles  S.  Deneen,  C.  J.  Ahern,  and  H.  E.  Tor- 
rance, for  plaintiff  in  error. 

J.  Kent  Greene,  for  defendant  in  error  Frank  B. 
Chester;  Stevens  R.  Baker,  and  Cyril  A.  Burns,  for 
infant  defendants  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

Plaintiff  in  error,  Frank  L.  Smith,  filed  his  bill  in  chan- 
cery in  the  circuit  court  of  Livingston  county  to  construe 
the  will  of  Hannah  E.  Chester,  deceased,  and  to  quiet  title 
in  himself  to  two  hundred  acres  of  farm  land  situated  in 
said  county  and  described  in  the  fourth  clause  of  the  will 
of  said  Hannah  E.  Chester  hereinafter  set  out,  and  which 
had  been  conveyed  to  him  by  Frank  B.  Chester  and  others 
mentioned  in  the  will  of  Hannah  E.  Chester.  A  guardian 
ad  litem  was  appointed  for  certain  minor  defendants.  All 
the  defendants  answered,  and  the  cause  being  brought  to  is- 
sue, upon  a  hearing  the  trial  court  dismissed  the  bill  of  com- 
plaint for  want  of  equity.  The  record  has  been  brought  to 
this  court  by  writ  of  error  to  reverse  said  decree. 

Hannah  E.  Chester  died  testate  on  January  lo,  1885, 
leaving  surviving  her  as  her  heirs-at-law  three  nephews, 
Frank  B.  Chester,  William  A.  Chester  and  Chester  A. 
Smith,  and  one  niece,  Carrie  E.  Smith,  (now  Turner,)  all 
of  whom  survive  and  all  were  defendants  to  this  proceed- 
ing. Her  last  will  and  testament  was  duly  probated  in  the 
probate  court  of  Livingston  county  and  her  estate  was  fully 
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administered.  The  land  involved  in  this  proceeding  was  de- 
vised by  the  fourth  clause  of  her  will,  which  is  as  follows : 

''Fourth — I  give  and  devise  to  my  nephew  Frank  B. 
Chester  an  estate  for  and  during  the  term  only  of  his  nat- 
ural life,  the  southwest  quarter  of  section  one  (i),  in  town- 
ship thirty  (30),  range  seven  (7),  east,  third  principal  me- 
ridian ;  also  the  east  part  of  the  southeast  quarter  of  section 
two  (2),  township  thirty  (30),  north,  range  s^ven  (7), 
east,  third  principal  meridian.  ♦  ♦  ♦  The  land  here 
devised  is  the  land  occupied  for  years  by  Edward  Bunting 
and  known  as  the  homestead,  in  Livingston  county,  Illinois- 
Remainder  in  fee  to  the  children  of  said  Frank  B.  Chester, 
or  the  survivor  or  survivors  of  them,  but  in  case  he  dies 
without  issue  surviving  him,  then  to  his  wife,  Emma  Ches- 
ter, and  my  nephews,  Chester  A.  Smith,  William  A.  Ches- 
ter, and  my  niece,  Carrie  E.  Smith,  share  and  share  alike, 
and  in  case  of  the  death  of  either  of  the  last  above  named 
without  issue,  the  share  of  the  one  so  dying  to  go  to  the 
survivor  or  survivors  of  them,  but  in  case  the  one  so  dying 
shall  leave  children,  then  such  child  or  children  to  receive 
the  parents*  share." 

The  eighth  clause  of  the  will  was  the  residuary  clause, 
and  was  as  follows : 

''Eighth — I  will  and  direct  that  my  nephews,  Frank  B. 
Chester,  William  A.  Chester  and  Chester  A.  Smith,  and  my 
niece,  Carrie  E.  Smith,  shall  have  all  the  rest,  residue  and 
remainder  of  my  property,  both  real  and  personal,  which 
may  remain  at  my  decease  and  not  otherwise  disposed  of." 

Emma  Chester,  mentioned  in  the  fourth  clause  of  the 
will,  survives  and  is  the  wife  of  the  defendant  in  error 
Frank  B.  Chester.  At  the  date  of  the  death  of  Hannah  E. 
Chester,  Frank  B.  Chester  had  one  living  child,  Ella  Ches- 
ter, afterwards  married  to  one  Watkins.  Subsequent  to  the 
death  of  Hannah  E.  Chester  two  children,  Charles  L.  Ches- 
ter and  George  F.  Chester,  were  born  to  Frank  B.  Chester, 
and  both  survive.    Ella  Watkins  has  since  died,  leaving  sur- 
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viving  her  husband,  Warren  Watkins,  and  one  son,  James 
Watkins.  WiUiam  A.  Chester,  Chester  A.  Smith  and  Car- 
rie E.  Turner,  (nee  Smith,)  each  have  children  living. 
James  Watkins  and  certain  children  of  William  A.  Chester 
and  Carrie  E.  Turner  are  minors  and  were  represented  on 
the  hearing  by  a  guardian  ad  litem. 

Prior  to  the  beginning  of  the  suit  the  life  tenant,  Frank 
B.  Chester,  his  wife  joining,  had  conveyed  by  warranty  deed 
the  premises  described  in  the  fourth  clause  of  the  will  of 
Hannah  E.  Chester  to  the  plaintiff  in  error,  Frank  L.  Smith. 
At  the  same  time  the  grantors  executed  and  delivered  an- 
other deed  conveying  the  same  premises  to  the  plaintiff  in 
error,  which,  after  reciting  the  fact  of  the  death  of  Han- 
nah E.  Chester,  testate,  and  the  substance  of  the  fourth 
clause  and  residuary  clause  of  her  said  will,  proceeds  as 
follows:  "And  whereas,  the  grantor  herein,  who  is  one 
of  said  residuary  devisees  in  said  last  mentioned  residuary 
clause  named,  is  entitled  to  reversion  in  fee,  as  such  devi- 
see, in  the  premises  hereinafter  more  particularly  described 
and  conveyed,  pending  the  vesting  in  interest  or  taking  ef- 
fect in  possession  of  any  contingent  remainder,  remainders 
or  future  interests  of  any  kind  whatsoever  devised  in  and  by 
the  said  fourth  clause  of  said  will,  including  any  contingent 
remainder  or  future  interest  devised  in  and  by  said  fourth 
clause  to  the  grantor  herein,  Frank  B.  Chester ;  and  where- 
as, it  is  the  purpose  and  desire  of  the  grantor  herein,  Frank 
B.  Chester,  to  convey  and  warrant  to  the  grantee  herein 
said  reversion  in  fee  in  the  premises  hereinafter  described 
and  devised  to  this  grantor  in  and  by  said  residuary  clause 
of  the  said  will  of  Hannah  E.  Chester,  deceased,  to  the  end 
that  as  and  when  the  grantee  hereinafter  named  shall  have 
acquired  the  life  estate  of  the  aforesaid  Frank  B.  Chester, 
he  being  the  grantor  herein,  devised  to  him  by  the  fourth 
clause  of  said  will,  as  aforesaid,  the  said  life  estate  of  the 
said  Frank  B.  Chester,  the  grantor  herein,  shall  merge  in 
said  reversion  in  fee  and  be  extinguished  and  prematurely 
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destroyed  and  the  grantee  hereinafter  mentioned  be  at  once 
vested  with  a  legal  estate  in  fee  simple  in  possession,  free  of 
any  contingent  remainder  or  remainders  or  other  future  in- 
terests created  in  and  by  the  said  fourth  clause  of  the  said 
will,  including  any  such  contingent  remainder,  remainders 
or  future  interests  limited  to  the  grantor,  Frank  B.  Ches- 
ter, and  that  such  contingent  remainder  or  remainders  or 
other  future  interests  may  be  wholly  destroyed  and  held  for 
naught:  Now,  therefore,  the  grantors,  Frank  B.  Chester 
and  Emma  Chester,  his  wife,  of  Valparaiso,  in  the  county 
of  Porter,  in  the  State  of  Indiana,  for  and  in  consideration 
of  the  premises  and  of  the  sum  of  one  dollar  in  hand  paid, 
the  receipt  of  which  is  hereby  acknowledged,  convey  and 
warrant  to  Frank  L.  Smith,  of  the  village  of  Dwight,  county 
of  Livingston,  in  the  State  of  Illinois,  the  said  reversion  in 
fee  devised  to  the  grantor  herein,  Frank  B.  Chester,  in  and 
by  the  eighth  or  residuary  clause  of  the  before  mentioned 
will  of  Hannah  E.  Chester,  in  and  to  the  following  de- 
scribed real  estate." 

Chester  A.  Smith,  William  A.  Chester  and  Carrie  E. 
Turner,  the  other  residuary  devisees  and  heirs-at-law,  being 
the  same  persons  mentioned  in  clause  4  of  the  will,  with 
their  respective  wives  and  husband,  executed  and  delivered 
to  plaintiflf  in  error  similar  deeds,  both  the  warranty  and  the 
additional  conveyance  containing  the  special  recitals  above 
set  out.  The  two  children  of  Frank  B.  Chester  who  were 
then  of  age,  also  by  warranty  deed  conveyed  the  premises 
in  question  to  Frank  L.  Smith. 

Plaintiff  in  error  alleged,  among  other  things,  in  his  bill 
of  complaint,  "that  the  fourth  clause  of  said  last  will  and 
testament  devises  an  estate  for  life  to  the  said  Frank  B. 
Chester  and  creates  a  contingent  remainder  in  the  children 
of  Frank  B.  Chester  who  survive  him,  with  the  alternative 
that  if  he  die  without  issue  the  said  premises  are  to  vest  in 
his  wife,  Emma  Chester,  and  the  said  Chester  A.  Smith, 
William  A.  Chester  and  Carrie  E.  Smith,  (now  Turner,) 
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or  their  issue  if  they  be  then  deceased,  and  that  the  interest 
of  those  dying  without  issue  vest  in  the  survivor  or  sur- 
vivors; and  that  by  reason  of  the  contingencies,  as  afore- 
said, the  reversion  in  fee  was  at  the  date  of  their  convey- 
ance to  your  orator  vested  in  the  said  Frank  B.  Chester, 
William  A.  Chester,  Chester  A.  Smith  and  Carrie  E.  Smith, 
(now  Turner,)  and  by  said  conveyance  became  and  was 
vested  in  your  orator,  and  that  upon  the  conveyance  of  the 
estate  for  life  to  your  orator  by  the  said  Frank  B.  Chester 
the  said  estate  for  life  merged  in  the  fee  in  your  orator  and 
the  said  estate  for  life  in  Frank  B.  Chester  terminated  and 
your  orator  became  and  is  the  owner  of  said  premises  in 
fee  simple  absolute,  thus  defeating  and  destroying  any  in- 
terest in  said  premises,  under  the  fourth  clause  of  the  last 
will  and  testament  of  Hannah  E.  Chester,  in  the  children 
of  said  Frank  B.  Chester  or  their  issue,  in  Emma  Chester, 
Chester  A.  Smith,  William  A.  Chester  and  Carrie  E.  Smith, 
(now  Turner,)  and  their  children  who  may  survive  them." 
The  lower  court,  by  its  decree  construing  the  will,  found 
that  it  was  the  intention  of  the  testatrix  to  devise  a  life  es- 
tate in  the  land  described  in  the  fourth  clause  of  her  will 
to  Frank  B.  Chester  and  that  the  title  to  the  remainder  in 
fee  vested  in  his  children,  "but  not  to  the  extent  of  giving 
either  of  said  children  such  an  estate  as  would  pass  by  in- 
heritance to  his  or  her  issue  should  the  parent  die  before 
Frank  B.  Chester's  demise,  and  to  effectuate  such  intention 
and  bar  such  inheritance  during  Frank's  life  the  words  of 
suvivorship  were  inserted  in  the  devise  to  said  children  and 
not  for  the  purpose  of  postponing  the  vesting  of  the  re- 
mainder in  fee  until  Frank's  death;  and  the  word  *or'  in 
the  said  clause  should  be  read  'and'  to  effectuate  the  inten- 
tion of  the  testatrix  to  create  a  vested  remainder  in  Frank's 
children  upon  her  death ;  *  *  *  that  the  fourth  item  of 
the  will  of  Hannah  E.  Chester  created  a  remainder  in  fee 
in  favor  of  a  designated  class,  namely,  the  children  of  Frank 
B.  Chester,  and  one  of  the  class  being  in  esse  at  the  time 
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of  testatrix's  death,  the  remainder  in  fee  vested  in  her,  said 
Ella  Chester,  on  the  death  of  testatrix,  but  subject  to  being 
opened  up  to  let  in  after-bom  children  of  said  Frank  B. 
Chester  during  his  life ;  and  that  Charles  L.  Chester  and 
George  F.  Chester,  after-born  children  of  Frank  B.  Chester, 
were  so  let  in,  but  the  interest  of  each  of  the  three  devisees 
became  subject  to^  being  divested  by  hi^  or  her  death  prior 
to  the  father's  demise,  by  reason  of  the  words  of  survivor- 
ship inserted  to  bar  the  inheritance  of  the  issue  of  any  so 
dying  before  the  decease  of  the  life  tenant;  but  such  words 
of  survivorship  in  the  devise  to  Frank's  children  do  not  post- 
pone the  vesting  of  the  remainder  until  the  death  of  the  life 
tenant,  the  law  being  that  every  testamentary  remainder  in 
fee  supported  by  a  life  estate  created  by  the  same  instrument 
shall  be  considered  as  vesting,  upon  the  death  of  the  testa- 
tor, in  the  devisee  then  in  esse,  if  there  be  one,  unless  it 
clearly  appears  from  the  will  that  the  testator  intended  such 
remainder  should  not  vest  until  a  later  period ;  that  the  es- 
tate of  Ella  Watkins  (nee  Chester)  was  divested  by  her 
death  and  her  son  takes  nothing ;  that  in  the  event  of  the 
death  of  all  of  the  life  tenant's  children  before  his  demise 
the  remainder  in  fee  will  pass  to  the  substituted  devisees, 
Emma  Chester,  Charles  A.  Chester,  William  A.  Chester  and 
Carrie  E.  Turner,  (nee  Smith,)  but  the  estate  of  any  of  the 
last  three  named  devisees  who  may  die,  leaving  issue,  prior 
to  the  demise  of  Frank  B.  Chester  will  be  qualified  by  the 
executory  devise  over  to  his  or  her  children  so  surviving, 
and  such  executory  devise  to  them,  children  of  said  deceased 
devisees,  is  indestructible  by  any  conveyance  of  the  parent 
in  his  or  her  lifetime." 

Plaintiff  in  error  contends  that  by  the  fourth  clause  of 
the  will  Frank  B.  Chester  took  a  life  estate  in  the  lands 
described  in  said  clause,  and  the  remainder  in  fee  being  to 
those  of  his  children  who  would  survive  him,  with  the  al- 
ternative that  if  he  left  no  issue  such  remainder  should  go 
to  Emma  Chester  and  the  others  named,  the  remainder  thus 
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created  was  a  contingent  remainder  with  a  double  aspect; 
that  by  the  deeds  to  plaintiff  in  error  the  life  estate  and  the 
reversion  in  the  land  merged  in  him  and  he  should  have 
been  decreed  to  be  the  owner  in  fee.  The  assignments  of 
error  necessitate  passing  upon  this  contention. 

Defendants  in  error  are  the  defendants  to  the  bill  of 
complaint,  including  the  infant  defendant  James  Watkins, 
grandson  of  the  life  tenant,  Frank  B.  Chester,  and  the  chil- 
dren of  the  nephews  and  niece  of  the  testatrix  other  than 
Frank  B.  Chester.  Counsel  for  defendants  in  error  have 
argued  to  some  extent  that  the  words  in  the  fourth  clause, 
"or  the  survivor  or  survivors  of  them,*'  refer  to  those  chil- 
dren of  Frank  B.  Chester  who  survive  the  testatrix, — not 
Frank  B.  Chester, — but  no  cross-errors  have  been  assigned 
on  the  holding  of  the  court  in  that  regard,  and  from  the 
language  following,  and  the  expressed  intention  of  the  tes- 
tatrix as  gathered  from  the  whole  clause  and  the  entire 
will,  we  think  that  the  court  below  properly  held  that  the 
words  "survivor  or  survivors"  meant  those  of  the  children 
of  Frank  B.  Chester  who  survived  him.  Where  such  intent 
clearly  appears  from  the  instrument  it  must  be  carried  out 
by  the  courts  notwithstanding  the  law  favors  the  vesting  of 
estates.  (Starr  v.  Willoughby,  218  111.  485;  Ridgeway  v. 
Undencood,  67  id.  419.)  The  main  question  to  be  deter- 
mined is  whether  the  remainder  devised  to  the  children  of 
Frank  B.  Chester  was  a  vested  or  contingent  remainder. 

"Vested  remainders,  or  remainders  executed  whereby  a 
present  interest  passes  to  the  party  though  to  be  enjoyed  in 
future,  are  where  the  estate  is  invariably  fixed,  to  remain 
to  a  determinate  person  after  the  particular  estate  is  spent. 
Contingent  or  executory  remainders,  whereby  no  present  in- 
terest passes,  are  where  the  estate  in  remainder  is  limited 
to  take  effect  either  to  a  dubious  and  uncertain  person  or 
upon  a  dubious  and  uncertain  event,  so  that  the  particular 
estate  may  chance  to  be  determined  and  the  remainder  never 
take  effect."     (i  Cooley's  Blackstone,  168.)     Washburn,  in 
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his  work  on  Real  Property,  (vol.  2,  4th  ed.  p.  168,)  defines 
a  ve5ted  remainder  as  follows :  "An  estate  is  accordingly 
said  to  be  vested  in  one  in  possession  when  there  exists  in 
his  favor  a  right  of  present  enjoyment.  It  is  vested  in  in- 
terest when  there  is  a  present  fixed  right  of  future  enjoy- 
ment." "The  present  capacity  of  taking  eflFect  in  possession 
if  the  possession  were  now  to  become  vacant,  and  not  the 
certainty  that  the  possession  will  become  vacant  before  the 
estate  limited  in  remainder  determines,  universally  distin- 
guishes a  vested  remainder  from  one  that  is  contingent.  By 
capacity,  as  thus  applied,  is  not  meant  simply  that  there  is 
a  person  in  esse  interested  in  the  estate  who  has  a  natural 
capacity  to  take  and  hold  the  estate,  but  that  there  is  further 
no  intervening  circumstance  in  the  nature  of  a  precedent 
condition  which  is  to  happen  before  such  person  can  take, 
as,  for  instance,  if  the  limitation  be  to  A  for  life,  remainder 
to  B,  B  has  a  capacity  to  take  this  at  any  moment  when  A 
may  die,  but  if  it  had  been  to  A  for  life,  remainder  to  B 
after  the  death  of  J.  S.,  and  J.  S.  is  still  alive,  B  can  have 
no  capacity  to  take  till  J.  S.  dies."  "A  contingent  remainder 
is  one  whose  vesting  or  taking  effect  in  interest  is  by  the 
terms  of  its  creation  made  to  depend  upon  some  contingency 
which  may  never  happen  at  all  or  may  not  happen  within  a 
requisite  prescribed  time,  by  reason  whereof  its  capacity  of 
vesting  or  taking  effect  in  interest  may  be  forever  defeated." 
(Ibid.  559-) 

Contingent  remainders  are  generally  divided  into  two 
classes,  according  as  the  contingency  relates  to  the  uncer- 
tainty of  the  person  who  is  to  take  or  the  uncertainty  of 
the  event.  "The  chief  characteristic  which  distinguishes  a 
vested  from  a  contingent  remainder  is  the  principal  capac- 
ity to  take  effect  in  possession  should  the  possession  become 
vacant,  and  the  certainty  that  the  event  upon  which  the  va- 
cancy depends  will  happen  some  time,  and  not  upon  the  cer- 
tainty that  it  will  happen  or  the  possession  become  vacant 
during  the  lifetime  of  the  remainder-man.     In  the  case  of 
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a  vested  remainder  there  is  a  person  in  being  ascertained 
and  ready  to  take,  who  has  a  present  right  of  future  en- 
joyment which  is  not  dependent  upon  any  uncertain  event 
or  contingency,  while  in  the  case  of  a  contingent  remainder 
the  right  itself  is  uncertain.  The  uncertainty,  therefore, 
which  distinguishes  a  contingent  remainder  is  the  uncer- 
tainty of  the  right  and  not  of  the  actual  enjoyment,  for  in 
this  regard  any  remainder  may  be  said  to  be  uncertain,  as 
the  remainder-man  may  die  without  heirs  before  the  termi- 
nation of  the  particular  estate."     (40  Cyc.  1664.) 

The  difference  between  vested  and  contingent  remainders, 
as  stated  in  Gray's  Rule  Against  Perpetuities,  (sec.  108,) 
is  as  follows :  "Whether  a  remainder  is  vested  or  contingent 
depends  upon  the  language  employed.  If  the  conditional 
element  is  incorporated  into  the  description  of  or  into  the 
gift  to  the  remainder-man  then  the  remainder  is  contingent, 
but  if,  after  words  giving  a  vested  interest,  a  clause  is  added 
divesting  it,  the  remainder  is  vested.  Thus,  on  a  devise  to 
A  for  life,  remainder  to  his  children,  but  if  any  child  dies 
in  the  lifetime  of  A  his  share  to  go  to  those  who  survive, 
the  share  of  each  child  is  vested,  subject  to  be  divested  by 
its  death,  but  on  a  devise  to  A  for  life,  remainder  to  such 
of  his  children  as  survive  him,  the  remainder  is  contingent." 
This  rule  is  cited  with  approval  in  Lachenmyer  v.  Gehlbach, 
266  111.  II,  and  Brechheller  v.  Wilson,  228  id.  502,  and  has 
been  followed  in  this  State. 

Where  a  devise  by  its  terms  is  to  a  person  for  life  with 
a  remainder  to  such  of  the  children  of  that  person  as  sur- 
vive at  his  death  the  remainder  is  contingent,  for  the  rea- 
son that  it  cannot  be  ascertained  until  the  death  of  the  life 
tenant  who  takes  the  remainder.  (Furnish  v.  Rogers,  154 
111.  569;  Golladdy  v.  Knock,  235  id.  412;  City  of  Peoria 
V.  Darst,  loi  id.  609;  Hill  v.  Hill,  264  id.  219;  Kleinhans 
V.  Kleinhafts,  253  id.  620;  Thompson  v.  Adams,  205  id. 
552.)  On  the  other  hand,  where  the  devise  by  its  terms  is 
to  a  person  for  life,  remainder  to  the  children  of  such  per- 
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son,  with  the  provision  that  should  any  of  said  children  die 
without  issue  the  children  surviving  at  the  death  of  the  tes- 
tator shall  take  the  share  of  such  deceased  children,  the  re- 
mainder in  such  case  has  been  held  to  be  a  vested  remainder, 
as  there  is  always  someone  ready  to  take  when  the  life  es- 
tate is  determined.  {Lachenmyer  v.  Gehlbach,  supra;  Hin- 
richsen  v.  Hinrichsen,  172  111.  462;  Northern  Trust  Co.  v. 
Wheat  on,  249  id.  606;  Smith  v.  West,  103  id.  332 ;  Ducket 
V.  Burnham,  146  id.  9.)  As  said  in  the  case  last  cited,  on 
page  25  of  the  opinion :  "If  the  effect  of  the  sixth  clause 
is  to  limit  the.  remainder  to  such  of  the  children  named 
as  should  survive  their  mother,  then  the  remainder  is  un- 
questionably contingent.  But  there  are  here  no  words  or 
phrases  of  contingency  which  can  be  said  to  constitute  a 
condition  precedent,  such  as,  'if  they  shall  be  living  at  her 
death,'  or  'to  such  of  them  as  shall  be  living.'  Under  the 
construction  already  given  to  the  fifth  and  sixth  clauses, 
there  is  a  direct  gift  of  all  the  property  after  the  life  es- 
tate previously  carved  out.  The  devise  is  not  made  upon 
the  contingency  of  survivorship,  but  in  the  fifth  clause  as 
interpreted  by  the  application  thereto  of  the  testator's  words, 
'the  portions  above  given  him  or  her,'  the  devise  is  made  to 
the  devisees  by  name,  and  the  condition  appears  only  in  a 
subsequent  clause  and  after  words  which  have  already  given 

a  vested  interest.     The  devise  is  in  fee  to  the  five  chil- 
« 

dren,  subject  to  be  divested  upon  a  condition  subsequent,- 
and  therefore  they  took  a  vested  remainder."  Again,  on 
page  26  it  is  said :  "Whether  a  limitation  creates  a  vested 
or  contingent  remainder  may  depend  upon  the  intent  of  the 
testator  as  well  as  upon  the  conditions  of  its  taking  effect. 
Where  the  devise  is  to  the  testator's  wife  for  life  and  at 
her  death  to  such  of  his  children  as  shall  then  be  living,  the 
benefit  does  not  purport  to  be  conferred  on  the  children  as 
children  or  individuals  named,  but  as  survivors,  which  in- 
dicates that  an  immediate  vesting  is  not  intended.  But 
where  the  devise  is  to  the  wife  for  life  wath  remainder  to 
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certain  named  children,  and  with  a  subsequent  provision 
that  if  any  of  such  named  children  die  before  the  wife  then 
the  property  is  to  be  equally  divided  between  the  survivors, 
the  devise  of  the  remainder  is  to  certain  definitely  specified 
and  named  indivduals,  who,  as  remainder-men,  already  an- 
swer to  the  description  by  which  they  are  to  take,  'and  there 
is  no  obstacle  to  supposing  an  immediate  vesting  to  have 
been  intended.' — 4  Kent's  Com.  (13th  ed.)  marg.  page  203, 
note  I,  and  cases  cited." 

In  Smith  v.  West,  supra,  the  exact  language  in  the  in- 
strument (in  that  case  a  deed)  creating  the  life  estate  and 
remainder  is  not  set  out,  but  the  court  holds  that  under  the 
deed  to  Mrs.  West  conveying  a  life  estate  to  her  and  the 
remainder  to  the  children  of  her  body,  or  to  such  as  might 
be  living  at  her  death,  or  to  the  descendants  of  anyone  that 
might  be  then  deceased,  the  remainder  was  vested,  for  the 
reason,  as  stated  by  the  court  on  page  337  of  the  opinion : 
"When  a  conveyance  of  the  particular  estate  is  made  to  sup- 
port a  remainder  over,  the  tenant  for  the  particular  estate 
takes  it,  and  if  the  remainder-man  is  in  being  he  takes  the 
fee.  In  such  a  case  the  remainder  is  not  contingent  as  to 
its  becoming  a  vested  remainder,  because  the  title  vests  in 
the  remainder-man  on  the  delivery  of  the  deed.  The  title 
thus  vested  becomes  an  estate  of  inheritance,  and  in  case 
the  remainder-man  dies  before  the  previous  estate  is  ex- 
pended the  title  passes  to  his  heirs  unless  the  deed  directs 
otherwise."  The  decision  in  the  West  case  is  more  in  point 
with  the  cases  of  Boatman  v.  Boatman,  198  111.  414,  and 
Chapin  v.  Nott,  203  id.  341,  which  were  overruled  by  Gol- 
laday  v.  Knock,  supra. 

In  the  case  at  bar  it  is  very  clear  that,  in  effect,  the  de- 
vise of  the  remainder  is  to  such  of  the  children  of  Frank 
B.  Chester  as  shall  be  living  at  the  time  of  his  death,  and 
the  court  below  so  found.  Using  the  words  literally,  as 
making  a  devise  to  the  children  of  Frank  B.  Chester  or  the 
children  of  Frank  B.  Chester  who  survive  him,  the  devise  is 
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contradictory  if  the  children  of  Frank  B.  Chester  are  one 
class  of  persons  and  the  children  who  survive  him  are  dif- 
ferent individuals.  A  devise  of  a  remainder  to  A  or  B, 
being  to  separate  and  distinct  persons,  could  not  stand  for 
indefiniteness  and  would  be  void.  The  children  of  Frank  B. 
Chester  who  survive  him  would  be  his  children  whether 
they  were  in  being  at  the  time  the  will  took  effect  at  the 
decease  of  the  testator  or  only  such  as  survived  him.  In 
fact,  in  this  case  they  were  different  persons,  as  he  had  a 
child  living  at  the  time  the  will  was  made  and  at  the  time 
the  testatrix  died  but  which  died  during  his  lifetime,  and 
there  are  now  living  two  children  who  were  born  subse- 
quently to  the  death  of  the  testatrix  and  who  may  be  liv- 
ing at  the  time  of  his  death  or  who  may  not.  The  remain- 
der in  the  case  at  bar  was  a  remainder  in  interest.  While 
it  is  true  there  was  a  child  of  Frank  B.  Chester  living  at 
the  time  the  will  was  made  and  at  the  time  of  the  death  of 
the  testatrix,  such  child  was  not  necessarily  one  in  whom 
the  remainder  would  vest,  as  such  remainder  could  only  vest 
in  such  children  as  survive  Frank  B.  Chester.  The  words 
of  the  will  devising  the  remainder  consist  of  a  single  clause, 
"remainder  in  fee  to  the  children  of  said  Frank  B.  Chester 
or  the  survivor  or  survivors  of  them."  The  words  "sur- 
vivor or  survivors  of  them"  are  descriptive  of  the  preced- 
ing word  "children,"  and  modify  the  meaning  of  that  word 
as  a  class  and  confine  such  word  in  its  meaning  to  certain 
ones  of  that  class.  The  words  "survivor  or  survivors  of 
them"  are  incorporated  into  the  description  of  the  remain- 
der-men, and  cannot  be  given  the  effect  of  a  clause  subse- 
quent divesting  a  vested  estate.  One  rule  which  has  been 
cited  with  approval  in  distinguishing  a  vested  from  a  con- 
tingent remainder  is  as  follows:  The  uncertainty  which 
distinguishes  a  contingent  remainder  is  not  whether  the 
remainder-men  will  ever  enjoy  it,  but  whether  there  will 
ever  be  a  right  to  such  enjoyment.  (Harvard  College  v. 
Balcli,  171  111.  275;  Carter  v.  Carter,  234  id.  507;  Hawkins 
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V.  Bohling,  i68  id.  214;  Hinrichsen  v.  Hinricltsen,  supra; 
Ducker  v.  Burnham,  supra. )  Tested  by  this  rule,  it  will  be 
seen  that  whether  there  would  be  anyone  who  would  have 
the  right  to  enjoy  this  remainder  would  depend  upon  the 
contingency  of  there  being  children  of  Frank  B.  Chester 
living  at  the  time  of  his  death  as  a  condition  precedent  to 
takiijg  such  remainder.  In  Hatuard  v.  Peavey,  128  111.  430, 
it  is  said  on  page  439  of  the  opinion :  "A  remainder  is  said 
to  be  vested  where  a  present  interest  passes  to  a  party  to 
be  enjoyed  in  the  future,  so  that  the  estate  is  invariably 
fixed  in  a  determinate  person  after  the  particular  estate 
terminates,  while  a  contingent  remainder  is  one  limited  to 
take  effect  either  to  a  dubious  and  uncertain  person  or  upon 
a  dubious  and  uncertain  event.  (2  Blackstone's  Com.  168.) 
This  definition  is  adopted,  in  substance,  by  all  the  text  writ- 
ers and  is  sufficiently  accurate.  But  it  does  not  necessarily 
follow  that  every  estate  in  remainder  which  is  subject  to  a 
contingency  or  condition  is  a  contingent  remainder.  The 
condition  may  be  precedent  or  subsequent.  If  the  former, 
the  remainder  cannot  vest  until  that  which  is  contingent  has 
happened  and  thereby  become  certain.  If  the  latter,  the  es- 
tate vests  immediately,  subject  to  be  defeated  by  the  hap- 
pening of  the  condition.  (Br om field  v.  Crozvder,  i  Bos. 
&  Pul.  313;  Blanchardy,  Blanc  hard,  1  Allen,  223;  Manice 
V.  Manice,  43  N.  Y.  380;  Washburn  on  Real  Property, — 
4th  ed. — 579.)  It  is  plain  that  in  the  present  case  the  es- 
tate devised  was,  so  far  as  Robert  Haward  was  concerned, 
subject  to  a  contingency,  viz.,  his  being  alive  at  the  time 
the  particular  estate  should  be  determined  by  the  death  or 
re-marriage  of  the  widow.  Whether  this  contingency  con- 
stituted a  condition  precedent  or  subsequent  must  be  deter- 
mined by  the  language  of  the  will."  The  following  cases 
are  cited  in  the  foregoing  opinion  in  support  of  the  conclu- 
sion that  was  reached  therein :  Olney  v.  Hull,  21  Pick.  311, 
Thomson  v.  Ludington,  104  Mass.  193,  and  Nash  v.  Nash, 
12  Allen,  345. 
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In  Spcngler  v.  Kuhn,  212  111.  186,  it  was  held  that  a 
will  providing  that  upon  the  death  or  re-marriage  of  the 
widow  the  trust  in  her  favor  shall  cease  and  the  trust  prop- 
erty remaining  shall  "thereupon  go  to  and  the  title  to  the 
real  estate  become  vested"  in  the  surviving  children  and  in 
the  descendants  of  any  children  who  have  died  in  the  mean- 
time, creates  a  remainder  contingent  upon  survival  ^t  the 
termination  of  the  trust.  It  was  further  said,  on  page  193 
of  the  opinion:  "If  those  upon  whom  the  will  then  de- 
volves the  title  could  be  determined  at  the  time  of  the  death 
of  the  testator,  their  right  to  the  estate  would  be  deemed 
vested  in  right  to  take  effect  in  possession  at  the  termina- 
tion of  the  trust.  If  the  persons  to  take  be  dubious  and 
cannot  be  known  until  the  title  in  the  trustee  becomes  ex- 
tinct, then  the  right  and  title  are  contingent  and  not  vested. 
Courts  incline  to  a  construction  that  will  declare  the  right 
and  title  to  be  vested,  and  will  so  hold  unless  a  contrary 
intention  appears  in  the  will.  The  will  here  involved  pro- 
vides the  title  in  the  trustee  shall  become  extinct  when  the 
widow,  Katharina,  shall  re-marry  or  die.  The  will  declares 
that  upon  the  re-marriage  or  death  of  Katharina  'the  trust 
estate  hereby  created  shall  at  once  cease,  and  the  trust  prop- 
erty shall  thereupon  go  to  and  the  title  to  the  real  estate 
become  vested  in  my  children,  *  *  *  share  and  share 
alike,  and  if,  in  the  meanwhile,  any  or  more  of  my  chil- 
dren shall  have  died  leaving  a  descendant  or  descendants, 
said  deceased  child's  share  shall  go  to  his  or  her  issue,  de- 
scendant or  descendants.'  The  investiture  of  title  is  plainly 
to  occur  when  the  trust  has  been  determined,  either  by  the 
re-marriage  or  death  of  the  cestui  que  trust.  The  persons 
to  take  are  such  of  the  children  of  the  testator  as  are  then 
alive,  and  the  descendant  or  descendants  of  such,  if  any,  of 
said  children  who  have  died.  The  estate  did  not  vest  in 
the  children  of  the  testator  at  his  death,  for  the  reason  it 
could  not  then  be  known  that  any  child  of  his  would  sur- 
vive the  termination  of  the  trust  and  become  entitled  to  take. 
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The  testator  plainly  manifested  an  intention  that  those  to 
take  should  be  determined  at  the  time  of  the  expiration  of 
the  trust,  and  there  is  no  legal  impediment  to  the  consum- 
mation of  his  intent." 

It  will  thus  be  seen  from  all  these  decisions  that  the  in- 
tent of  the  testator  as  expressed  in  the  language  of  the  will 
must  be  taken  into  consideration,  and,  in  fact,  the  cardinal 
rule  in  the  construction  of  wills,  as  has  been  universally 
held,  is  to  ascertain  the  intent  of  the  testator  from  the  lan- 
guage used.  (Morrison  v.  Tyler,  266  111.  308,  and  cases 
cited.)  It  would  seem  tolerably  clear  from  the  fact  that 
the  testatrix,  in  the  will  under  consideration,  provided,  first, 
that  the  remainder  in  fee  in  the  land  in  controversy  should 
go  to  the  survivors  of  the  children  of  Frank  B.  Chester,  that 
it  was  her  intention  to  make  their  survivorship  a  condition 
precedent  as  to  their  taking;  and  the  further  provision  as 
to  whom  this  remainder  should  go  in  the  event  Frank  B. 
Chester  died  without  leaving  issue  (children)  emphasizes 
the  expressed  intention  of  the  testatrix  that  it  was  only  the 
surviving  children  of  Frank  B.  Chester,  if  any,  that  would 
take  this  remainder  in  fee.  In  Thompson  v.  Adams,  supra, 
the  fourth  clause  in  the  will  of  the  testator,  George  Adams, 
was  as  follows:  "And  upon  the  death  of  my  said  wife, 
Elizabeth  Adams,  while  she  remains  my  widow,  then  and  in 
that  event  it  is  my  will,  and  I  hereby  order  and  direct,  that 
my  said  estate,  both  real  and  personal,  then  remaining  be 
then  equally  divided  between  my  said  two  daughters,  Eliz- 
abeth Rebecca  Adams  and  Emma  Matilda  Thompson,  wife 
of  said  Charles  Francis  Thompson,  or  the  survivor  of  them, 
their  heirs  and  legal  representatives,  share  and  share  alike." 
In  construing  this  clause  this  court,  in  an  opinion  by  Mr. 
Justice  Scott,  said :  **  *A  contingent  remainder  is  one  lim- 
ited to  take  effect  either  to  a  dubious  and  uncertain  per- 
son or  upon  a  dubious  and  uncertain  event. — 2  Blackstone's 
Com.  168.'  (Hazmrd  v.  Peavey,  128  111.  430.)  So  far  as 
the  devise  of  the  remainder  is  concerned,  which  is  to  take 


Digitized  by 


Google 


444  Smith  v.  Chester.  [27J  DL 

effect  upon  the  re-marriage  of  the  widow,  it  is  a  remainder 
which  is  to  take  effect  upon  a  dubious  and  uncertain  event, 
because  the  widow  may  not  re-marry.  So  far  as  the  re- 
mainder is  concerned,  which  is  devised  to  take  effect  upon 
her  death,  it  is  to  'dubious  and  uncertain  persons.'  If  the 
daughters  survive  the  mother  they  become  entitled  to  the 
estate.  Their  title  is  conditional  upon  their  being  alive  at 
the  time  of  their  mother's  decease^  The  title  of  the  grand- 
child now  in  esse,  together  with  any  others  that  may  be 
born,  is  conditional  upon  the  grandchild  surviving  the  par- 
ent, upon  that  parent  not  surviving  the  grandparent,  and 
upon  the  grandparent  dying  without  re-marrying.  There  is 
another  view  to  be  taken  of  the  matter.  It  will  be  observed 
that  the  will  contains  no  words  devising  or  bequeathing 
property  to  any  of  the  descendants  of  the  testator,  except 
words  directing  distribution  to  them  upon  the  re-marriage 
or  death  of  the  widow.  This  is  an  indication  that  the  tes- 
tator did  not  intend  the  title  to  the  property  in  remainder 
to  vest  until  the  death  or  re-marriage  of  the  widow.  (Ebey 
V.  Adams,  135  111.  80.)  In  H award  v.  Peavey,  supra,  the 
testator  devised  his  estate  to  his  executor  in  trust  for  the 
use  of  his  widow  so  long  as  she  should  live  and  remain  un- 
married, with  remainder  to  such  of  his  children  as  should 
be  alive  at  the  time  of  the  widow's  death  or  re-marriage,  or 
to  the  lawful  issue  of  such  of  them  as  might  be  dead  leav- 
ing such  issue.  It  was  held  that  the  estate  devised  to  the 
children  was  a  contingent  remainder,  because  a  child  would 
not  take  unless  he  or  she  were  alive  at  the  time  of  the  death 
or  re-marriage  of  the  widow.  We  regard  that  case  as  deci- 
sive of  this  question." 

We  are  not  unmindful  of  the  rule  that  in  cases  of  doubt 
or  ambiguity  in  the  language  used  in  creating  a  remainder 
a  construction  is  favored  that  will  make  the  remainder  a 
vested  one,  but  such  rule  must  give  way  to  the  intention  of 
the  testatrix  as  expressed  in  the  will.  The  reason  for  such 
rule  was  to  prevent  the  exclusion  of  property  from  the  nat- 
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ural  laws  of  descent  and  to  permit  and  promote  the  unre- 
stricted alienation  of  property,  and  not  leave  it  tied  up  for 
long  periods,  awaiting  the  happening  of  some  contingency 
far  in  the  future.  The  purpose  of  and  reason,  for  such  rule 
wholly  fail  in  this  case,  for  while,  under  the  decree  of  the 
trial  court,  the  remainder  is  found  to  be  vested  in  the  child 
of  Frank  B.  Chester  living  at  the  death  of  the  testatrix,  the 
decree  also  finds  that  such  estate  in  remainder  was  divested 
by  the  death  of  such  child  before  the  death  of  the  life  ten- 
ant, notwithstanding  such  child  left  a  child  and  heir.  There 
is  no  reason  for  applying  the  rule  in  this  case. 

Under  the  accepted  definitions  of  a  vested  remainder, 
can  it  be  said  that  at  the  time  the  devise  creating  the  re- 
mainder went  into  effect  there  was  a  remainder-man  in  be- 
ing capable  of  taking  the  remainder?  Manifestly  not,  as 
such  remainder-man  must  be  a  child  of  Frank  B.  Chester 
who  would  be  living  at  the  time  of  his  death.  By  constru- 
ing the  clause  as  devising  the  remainder  to  the  children  of 
Frank  B.  Chester,  but  only  to  such  children  as  survive  him, 
effect  could  be  given  to  all  the  language  used  by  the  testa- 
trix. In  the  case  of  Lachenmyer  v.  Gehlbach,  supra,  it  was 
held  that  where  a  life  estate  is  devised  to  the  testator's  wife, 
and  after  her  death  the  land  is  to  go  to  the  testator's  chil- 
dren, "share  and  share  alike,  and  shall  any  of  my  children 
die,  then  the  children  of  such  deceased  child,  should  any 
children  be  surviving  such  deceased  child,  to  take  the  share 
of  the  parent  so  deceased,  and  should  any  of  my  children 
die  leaving  no  issue  then  the  share  of  such  deceased  child 
shall  be  equally  divided  among  my  surviving  children,"  the 
testator's  children  take  a  vested  remainder,  which  is  subject 
to  the  executory  devises  over  during  the  lifetime  of  the  life 
tenant.  But,  as  was  expressly  pointed  out  on  page  22  of 
the  opinion,  "there  is  nothing  in  the  context  which  could 
prevent  holding  the  remainder  in  the  children  to  be  vested, 
since  there  is  nothing  from  which  it  can  be  implied  that 
they  must  survive  the  life  tenant."     What  was  there  said 
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cannot  be  said  of  the  will  in  the  case  at  bar.  We  think  that 
the  clear  intent  of  the  testatrix  as  gathered  from  all  the  lan- 
guage of  the  will, — ^and,  after  all,  that  is  the  leading  rule  to 
be  observed  in  construing  wills, — was  to  devise  a  life  es- 
tate in  the  land  in  controversy  to  Frank  B.  Chester,  with  a 
remainder  in  fee  to  such  of  his  children  as  survived  him  and 
only  such  as  survived  him,  and  in  case  he  left  no  children 
him  surviving,  (construing  the  word  "issue"  as  children,) 
then  the  remainder  was  to  go  to  his  wife  and  the  nephews 
and  niece  of  the  testatrix  as  named,  with  an  executory  de- 
vise over  to  such  of  the  latter  as  survived  Frank  B.  Chester, 
in  case  they  died  before  him,  leaving  no  issue  (children). 
The  remainder  was  a  contingent  remainder  with  a  double 
aspect,  to  be  determined  upon  the  death  of  the  life  tenant, 
Frank  B.  Chester.  The  reversion  in  the  land  was  in  the 
nephews  and  niece  of  the  testatrix,  who  were  her  heirs-at- 
law  and  who  were  also  named  as  the  residuary  devisees  in 
her  will.  The  particular  estate  supporting  the  contingent  re- 
mainder came  to  an  end  before  the  happening  of  the  event 
upon  which  such  remainder  was  to  take  effect,  and  it  was 
defeated.  By  reason  of  the  deed  of  the  life  estate  and  of 
the  reversion  in  the  land  to  plaintiff  in  error,  the  life  estate 
and  reversion  merged  in  plaintiff  in  error  and  he  became  the 
owner  in  fee  simple.  Messer  v.  Baldwin,  262  111.  48 ;  Barr 
V.  Gardner,  259  id.  256;  Belding  v.  Parsons,  258  id.  422; 
Bond  V.  Moore,  236  id.  576. 

The  decree  of  the  circuit  court  of  Livingston  county 
will  be  reversed  and  the  cause  remanded  to  that  court,  with 
directions  to  enter  a  decree  in  conformity  with  the  views 
herein  expressed. 

Reversed  and  remanded,  with  directions. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  B.  Holtzman,  Plaintiff  in  Error. 

Opinion  filed  April  20,  ipi6. 

1.  Criminal  law — what  essential  to  information  for  obtaining 
credit  by  false  representations.  It  is  essential  to  an  information 
charging  the  obtaining  of  credit  and  money  by  means  of  false  rep- 
resentations, in  violation  of  section  97  of  the  Criminal  Code,  that 
there  be  an  allegation  that  the  party  extending  the  credit  and  loan- 
ing the  money  was  defrauded  of  his  money  or  goods;  and  the 
omission  of  such  allegation  is  not  cured  by  verdict. 

2.  Same — what  is  not  ground  for  a  conviction  for  obtaining 
credit  and  money  by  false  representations.  The  fact  that  the  de- 
fendant, in  making  a  written  statement  for  the  purpose  of  obtain- 
ing credit  and  money,  failed  to  schedule,  as  liabilities,  two  notes 
on  which  he  was  liable,  is  not  ground  for  a  conviction  under  sec- 
tion 97  of  the  Criminal  Code,  where,  so  far  as  the  evidence  shows, 
defendant  is  not  insolvent  and  has  ample  means  to  pay  all  debts. 

Writ  of  Error  to  the  Branch  "D*'  Appellate  Court  for 
the  First  District; — heard  in  that  court  on  writ  of  error 
to  the  Municipal  Court  of  Chicago;  the  Hon.  Edmund  K. 
Jarecki,  Judge,  presiding. 

O.  J.  C.  Wray,  for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  and  George  P.  Ramsey,  (Edward  E.  Wilson, 
of  counsel,)  for  the  People. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Plaintiff  in  error,  Ben  Holtzman,  was  convicted  in  the 
municipal  court  of  Chicago  on  an  information  under  sec- 
tion 97  of  the  Criminal  Code  and  sentenced  to  serve  a 
term  of  thirty  days  in  jail  and  to  pay  a  fine  of  $500.  The 
judgment  and  sentence  of  the  court  were  affirmed  by  the 
Appellate  Court,  and  a  writ  of  error  has  been  sued  out  of 
this  court  to  review  the  judgment  of  the  Appellate  Court 
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The  charging  part  of  the  information  is  in  the  follow- 
ing words:  "That  B.  Holtzman,  late  of  the  city  of  Chi- 
cago, heretofore,  to-wit,  on  the  23d  day  of  March,  A.  D. 
1914,  at  the  city  of  Chicago  aforesaid,  did  knowingly  and 
fraudulently  make  a  false  representation  in  writing  signed 
by  him  concerning  his  respectability,  wealth,  mercantile 
correspondence  and  connections,  assets  and  liabilities,  and 
fraudulently  obtained  thereon  credit  and  divers  sums  of 
money,  to-wit,  eleven  hundred  ($1100)  dollars,  from  the 
Michigan  Avenue  Trust  Coippany,  a  corporation,  contrary 
to  the  form  of  the  statute,"  etc. 

Said  section  97  provides :  "Whoever,  by  any  false  rep- 
resentation in  writing,  signed  by  him,  of  the  respectability, 
wealth,  mercantile  correspondence  or  connections,  or  assets 
or  liabilities  of  himself  or  of  any  firm  of  which  he  is  a 
member,  *  *  *  obtains  credit  for  himself  [or]  for  such 
firm,  *  *  *  and  thereby  defrauds  any  person  of  money, 
goods,  chattels  or  any  valuable  thing,  *  *  *  shall  be 
sentenced  to  return  the  money  or  property  so  fraudulently 
obtained,  if  it  can  be  done,  and  shall  be  fined  not  exceeding 
$2000  and  confined  in  the  county  jail  not  exceeding  one 
year." 

To  secure  a  conviction  under  this  section  it  is  necessan- 
for  the  State  to  prove  that  the  defendant  made  and  signed 
such  a  false  representation  in  writing  for  the  purpose  of 
inducing  the  party  defrauded  to  sell  him  goods  or  chattels 
or  to  loan  him  money  on  a  credit;  that  such  defrauded 
party  relied  upon  and  believed  the  representation  and  was 
deceived  thereby,  and  by  reason  thereof  was  induced  to  and 
did  sell  him  goods  or  chattels  or  loan  him  money  on  credit; 
that  the  defendant  was  not  worth  the  amount  represented  by 
the  instrument  in  writing  over  and  above  his  liabilities,  but 
was,  in  fact, 'insolvent  and  not  worth  enough  to  pay  his 
debts,  and  that  he  knew  the  representations  made  by  him 
were  false ;  that  he  has  not  paid  for  the  goods  and  chattels 
or  has  not  re-paid  the  money  loaned  to  him  and  is  unable 
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financially  so  to  do,  and  that  by  means  of  the  false  represen- 
tations and  the  obtaining  of  the  credit  he  defrauded  said 
party  of  his  goods  or  chattels  or  money.  Moore  on  Crim. 
Law,  (2d  ed.)  sec.  590. 

The  proof  in  this  case  discloses  that  plaintiff  in  error, 
for  the  purpose  of  obtaining  a  loan  of  $500  from  the  said 
trust  company,  on  March  23,  1914,  signed  a  written  state- 
ment and  presented  it  to  the  trust  company,  in  which  he 
listed  as  his  assets  merchandise,  bills  receivable,  cash  and 
personal  property  at  a  valuation  of  $4600,  and  as  his  total 
liabilities,  "bills  payable  to  banks,  $600."  The  proof  fur- 
ther shows  that  he  failed  to  list  as  liabilities  a  note  signed 
by  him  to  the  State  Bank  of  Italy  as  accommodation  for 
his  son  and  a  $400  note  to  one  of  his  neighbors  for  money 
borrowed  for  himself  March  2,  19 14,  three  weeks  prior  to 
the  $500  loan  in  question  to  him,  on  which  $400  note  judg- 
ment by  confession  was  taken  June  18,  1914.  Including 
the  $900  in  notes  not  listed  by  him  as  liabilities,  his  state- 
ment, if  true,  shows  that  he  had  assets  of  the  value  of  $4600 
with  which  to  pay  the  $1500  of  total  liabilities  proved,  and 
plaintiff  in  error  testified  that  he  had  all  the  property  sched- 
uled by  him,  and  that  the  reason  he  failed  to  list  the  $400 
note  was  that  he  forgot  it  entirely  and  that  he  did  not  list 
the  $500  note  because  it  was  his  son's  liability,  and  that  he 
told  the  representative  of  the  trust  company  of  the  exist- 
ence of  the  $500  note  on  March  23,  1914,  before  he  got  the 
$500  loan  in  question,  which  latter  statement  was  denied  by 
the  bank's  agent.  There  is  not  one  iota  of  evidence  in  this 
record  that  the  property  of  plaintiff  in  error  listed  to  the 
trust  company  is  not  of  the  value  of  $4600,  or  that  he  had 
disposed  of  any  of  it  since  March  23,  1914,  or  that  anyone 
had  sold  it  or  levied  on  it  for  other  debts  of  plaintiff  in  er- 
ror, or  that  plaintiff  in  error  is  insolvent  and  unable  to  pay 
the  trust  company  the  $500  loan.  The  evidence  does  show 
that  he  owed  the  trust  company  the  $600  listed  by  him  as 
liabilities,  or  $1 100  in  all,  and  that  when  the  trust  company 
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learned  that  judgment  was  taken  on  the  $400  note,  it  cred- 
ited on  "his  indebtedness"  to  it  the  amount  of  his  deposit 
with  it,  $146.26.  The  reliance  for  a  conviction  in  this  case 
is  the  proof  that  he  failed  to  schedule  the  two  notes  among 
his  liabilities,  amounting  to  $900 ;  that  the  $500  borrowed 
of  the  trust  company,  less  said  credit,  is  still  due  and  un- 
paid; that  there  is  a  judgment  on  the  $400  note,  and  that 
the  $500  note  to  the  State  Bank  of  Italy  was  paid  by  plain- 
tiff in  error  by  reason  of  his  son's  insolvency. 

The  evidence  is  wholly  insufficient  to  sustain  the  judg- 
ment of  the  court,  as  contended  by  plaintiff  in  error,  because 
it  fails  to  prove  that  the  trust  company  was  defrauded  of 
the  $500  loaned  to  plaintiff  in  error  or  of  any  part  of  it. 
So  far  as  this  evidence  shows,  plaintiff  in  error  is  not  in- 
solvent and  has  ample  means  to  pay  all  his  debts.  Defraud, 
within  the  meaning  of  said  section  of  the  statute,  means  to 
deprive  one  of  a  property  right  by  deception,  (Anderson's 
Law  Diet.  474.)  "When  the  word  'defraud'  is  used  it  nec- 
essarily implies  that  advantage  comes  to  the  party  defraud- 
ing and  corresponding  damage  to  the  party  who  is  de- 
frauded." (United  States  v.  Lee,  12  Fed.  Rep.  816.)  If 
plaintiff  in  error  had  paid  the  trust  company  in  full  it  would 
not  have  been  defrauded.  So,  also,  if  plaintiff  in  error  is 
shown  to  have  plenty  of  property  to  pay  all  he  owes,  includ- 
ing the  trust  company  loan,  the  trust  company  is  not  proven 
to  have  been  defrauded. 

It  necessarily  follows  from  what  has  heretofore  been 
said  in  this  opinion,  that  the  information  is  insufficient  to 
sustain  the  judgment  of  the  court.  The  information  does 
not  charge  that  the  trust  company  was  defrauded  of  its 
money.  It  does  not  set  out  the  instrument  in  fuse  verba 
nor  the  material  parts  of  it,  and  omits  other  allegations  nec- 
essary to  make  it  a  good  information  if  attacked  by  motion 
to  quash  it.  No  motion  was  made  to  quash  it,  but  it  is  bad 
even  after  verdict  on  the  motion  to  arrest  ihe  judgment. 
This  case  clearly  indicates  the  results  that  are  likely  to  hap- 
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pen  in  any  case  by  loose  and  slip-shod  methods  in  pleading. 
If  this  information  had  contained  the  proper  allegations  and 
had  been  proved  on  the  trial  there  doubtless  would  have 
been  no  necessity  for  a  review  of  the  judgment  in  this  court 
and  a  new  trial  of  the  cause.  The  said  section  of  Moore  on 
Criminal  Law  above  cited  indicates  fully  the  proper  allega- 
tions of  an  information  or  an  indictment  under  said  section. 
The  judgments  of  the  municipal  court  and  of  the  Ap- 
pellate Court  are  reversed  and  the  cause  is  remanded,  and 
the  State  should  be  permitted  to  amend  the  information  if 
it  so  desires.  Reversed  and  remanded. 


The  People  ex  rel.  William  M.  Webster,  Appellant,  vs. 
The  City  ok  Chicago  et  al.  Appellees. 

Opinion  Hied  April  20,  ipi6. 

1.  Municipal  corporations — it  is  primarily  the  duty  of  a  prop- 
erty owner  to  remove  garbage,  ashes  and  waste.  It  is  primarily  the 
duty  of  the  owner  of  property  in  a  city  to  remove,  at  his  own  ex- 
pense, garbage,  ashes  and  waste. 

2.  Appeals  and  errors — when  validity  of  ordinance  is  not  in- 
volved on  appeal.  Where  an  ordinance  requires  the  owners  of  flat- 
buildings  to  remove  ashes  therefrom  at  their  own  expense  and  there 
is  a  proviso  that  the  ordinance  shall  not  apply  to  flat-buildings  of 
five  apartments  or  less,  the  validity  of  such  ordinance  is  not  in- 
volved on  appeal  in  a  mandamus  proceeding  by  the  owner  of  a  six- 
apartment  flat-building  to  compel  the  city  to  remove  at  its  expense 
the  ashes  from  such  building,  even  though  the  city  is  removing 
ashes  from  the  buildings  excepted  by  the  proviso  of  the  ordinance 
with  a  fund  raised  by  general  taxation. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  H.  Fornoff,  Judge,  presiding. 

Thomas  S.  McCleu^and,  for  appellant. 

Richard  S.  Folsom,  Corporation  Counsel,  (Leon 
HoRNSTEiN,  of  counsel,)  for  appellees. 
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Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court  : 

The  relator,  William  M.  Webster,  as  owner  of  a  steam- 
heated  six-apartment  building  located  in  the  twenty-fifth 
ward  of  the  city  of  Chicago,  filed  his  petition  for  mandamus 
against  the  city,  its  mayor,  commissioner  of  public  works 
and  superintendent  of  streets  and  alleys,  to  compel  the  city, 
through  its  administrative  officers,  to  remove  ashes  and 
other  waste  material  from  said  property  without  cost  to 
him.  A  general  demurrer  was  filed  to  the  petition  and  was 
sustained  by  the  court.  The  petition  was  dismissed  by  the 
court  and  judgment  entered  against  the  relator  for  costs. 
The  case  has  been  appealed  to  this  court,  accompanied  by 
a  certificate  of  the  trial  judge  that  the  validity  of  an  ordi- 
nance of  said  city  is  involved  and  that  in  his  opinion  the 
public  interest  requires  that  this  court  should  determine  the 
validity  of  said  ordinance. 

The  petition  sets  forth,  in  substance,  that  the  said  offi- 
cers have  the  sole  and  exclusive  charge,  control  and  man- 
agement of  the  removal  of  ashes,  waste  and  garbage  from 
residential  buildings  in  said  city  and  providing  a  place  of 
deposit  for  the  same  at  the  cost  of  the  city ;  that  said  offi- 
cers are  charged  with  the  duty  of  removing  ashes,  garbage, 
etc.,  from  all  residential  buildings  in  the  city  of  Chicago 
without  discrimination  as  to  size  or  character ;  that  relator 
is,  and  since  May  i,  1907,  has  been,  the  owner  and  in  pos- 
session of  a  residential  building  consisting  of  six  apartments 
or  independent  dwelling  places  or  homes  for  six  independent 
families,  numbered  and  known  as  4322  and  4326  Sheridan 
road,  in  the  twenty-fifth  ward  of  Chicago;  that  he  has 
paid  all  taxes  and  assessments  on  said  property  since  he 
has  owned  it,  including  taxes  for  the  removal  of  ashes  and 
waste ;  that  said  building  is  heated  by  steam  produced  by 
the  use  of  coal,  and  by  hot  water  produced  by  burning  coal 
in  a  hot  water  heater,  whereby  ashes  are  produced  in  such 
quantities  as  to  make  it  necessary  for  their  removal  from 
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time  to  time ;  that  he  has  provided  necessary  vessels  as  re- 
ceptacles for  the  ashes  so  made,  and  has  maintained  said  re- 
ceptacles, as  provided  by  section  995  of  the  ordinances  of 
said  city,  for  the  deposit  of  said  ashes  and  waste ;  that  said 
city  since  September  i,  190 1,  has  been  removing  all  ashes 
from  all  steam-heated  residences  and  apartment  buildings 
containing  less  than  five  flats  or  apartments  each,  and  from 
all  stove-heated  buildings  without  regard  to  the  number  of 
flats  or  apartments  in  any  one  building  or  amount  or  quan- 
tity of  ashes  produced  in  and  about  such  stove-heated  build- 
ings, and  at  public  cost  and  expense,  out  of  the  general  taxes 
levied  and  collected  upon  and  from  all  property  of  every 
kind  and  character,  including  said  property  of  relator ;  that 
said  city,  through  its  city  council,  appropriated  $70,000  for 
dumps  or  places  for  ashes  and  $976,015  for  their  removal 
for  the  fiscal  year  191 5,  including  the  sum  of  $29,770  for 
the  twenty-fifth  ward  for  the  removal  of  ashes  therefrom ; 
that  said  officers  are 'now,  and  have  been,  removing  ashes 
from  all  stove-heated  buildings  in  said  twenty-fifth  ward 
and  from  all  steam-heated  buildings  containing  less  than 
five  flats,  and  from  all  stove-heated  buildings,  including  flats 
and  private  residences,  without  regard  to  the  number  of 
residences  in  each  stove-heated  building  or  the  quantity  of 
ashes  produced  therein,  but  that  said  city  and  its  said  offi- 
cers unlawfully  and  fraudulently  have  failed  and  refused, 
and  still  do  unlawfully  and  fraudulently  fail  and  refuse,  to 
remove  ashes  from  all  steam-heated  buildings  in  said  city, 
including  relator's,  containing  five  or  more  flats  each,  to  the 
great  damage,  wrong  and  injury  of  relator ;  that  on  Janu- 
ary 2,  19 1 5,  he  served  a  notice  and  demand  on  respondents, 
and  each  of  them,  to  move  the  ashes  from  relator's  building 
at  public  cost  and  expense,  without  cost  to  the  relator ;  that 
the  said  defendants  pretend  to  screen  and  shield  themselves 
from  the  strict  performance  of  their  legal  duties  under  the 
pretense  that  there  are  not  available  funds  sufficient  to  re- 
move ashes  from  residential  property  in  said  city  except 
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from  private  steam  and  stovc-hcated  residences  and  steam- 
heated  buildings  containing  less  than  five  flats  each  and 
except  all  stove-heated  flat-buildings,  and  further  seek  to 
screen  and  excuse  themselves  from  such  duty  because  the 
ordinances  of  said  city  relating  to  the  removal  of  ashes  and 
waste  absolve  and  prevent  them  from  removing  ashes  and 
waste  as  aforesaid;  that  such  pretenses  and  excuses  are 
mere  subterfuges,  and  that  said  appropriations  are  sufficient 
to  pay  for  the  removal  of  all  ashes  from  all  steam-heated 
flat-buildings  as  well,  if  the  removal  of  ashes,  etc.,  be  eco- 
nomically done,  "but  waiving  this,  it  is  the  legal  duty  of 
respondents  to  remove  all  ashes  and  waste  alike  in  said  city 
from  residential  buildings,  including  relator's  building."  It 
is  then  alleged  in  said  petition  that  the  ordinances  so  in- 
voked by  respondents  to  relieve  them  from  their  said  duty 
are  sections  992,  995,  996,  997,  998,  999  and  1000  of  the 
ordinances  of  said  city,  copies  of  which  are  made  exhibits 
to  said  petition.  The  last  clause  of  stetion  1000  is  alleged 
to  be  void,  as  an  unlawful  and  unreasonable  discrimina- 
tion against  owners  of  steam-heated  flats  containing  five  or 
more  apartments. 

Section  995  provides  as  follows : 

"Sec.  995.  Vessels  for  garbage,  ashes,  etc.)  It  shall  be 
the  duty  of  every  owner,  or  his  agent  or  occupant,  of  any 
house,  building,  flat,  apartment  or  tenement  in  the  city  of 
Chicago  where  persons  reside,  board  or  lodge  or  where  ani- 
mal or  vegetable  food  is  prepared  or  served,  and  which  is  a 
private  residence,  to  provide  for  such  house,  building,  flat, 
apartment  or  tenement,  and  at  all  times  to  maintain  in  good 
order  and  repair,  a  separate  vessel  or  vessels  for  garbage 
and  a  separate  vessel  or  vessels  for  ashes  and  miscellaneous 
waste,  of  the  material,  construction  and  capacity  prescribed 
in  section  996  of  this  article  and  in  number  proportioned 
as  follows:  For  every  house  or  building  other  than  flat, 
apartment  or  tenement  building,  one  vessel  for  garbage  and 
one  vessel  for  ashes  and  miscellaneous  waste." 


Digitized  by 


Google 


April,  '16J       The  People  v.  City  of  Chicago.  455 

Section  992  merely  defines  the  terms  "garbage,"  "ashes'* 
and  "miscellaneous  waste."  Section  996  prescribes  the  di- 
mensions and  character  of  the  receptacles  to  be  used  for 
garbage,  ashes  and  miscellaneous  waste  referred  to  in  sec- 
tion 995.  Section  997  simply  provides  where  the  recepta- 
cles are  to  be  placed  and  kept  upon  the  premises  where  used. 
Section  998  restricts  the  receptacles  to  the  particular  use 
for  which  provided.  Section  999  provides  that  no  person 
other  than  a  scavenger  licensed  or  employed  by  the  city 
or  the  owner  or  tenant  shall  remove  the  contents,  and  that 
no  person  other  than  the  owner  or  occupant  shall  use  the 
receptacles  for  the  deposit  of  garbage,  ashes,  etc.  The  ma- 
terial parts  of  section  1000  provide  that  it  shall  be  the 
duty  of  every  person,  firm  or  corporation  occupying,  oper- 
ating or  controlling  any  building  or  portion  thereof  in  the 
city  of  Chicago  which  is  heated  by  steam,  hot  air  or  hot 
water,  or  in  or  about  which  combustibles  are  used  or  ashes 
produced,  to  keep  in  or  about  such  building  all  ashes,  cin- 
ders and  other  waste  arising  from  combustion  and  produced 
therein,  and  to  remove  or  cause  to  be  removed  the  same 
from  said  premises  at  his,  her  or  its  own  expense,  at  such 
times  and  in  such  manner  as  the  commissioner  of  public 
works  may  direct :  "Provided,  this  section  shall  not  apply 
to  any  case  where  a  vessel  or  vessels  for  ashes  are  required 
by  the  provisions  of  section  995  of  this  article,  nor  apply 
to  any  building  containing  less  than  five  flats." 

The  right  of  appellant  to  the  writ  of  mandamus  is  based 
upon  the  claim  that  the  city  of  Chicago  had  for  the  fiscal 
year  191 5  appropriated  $70,000  for  dumps  or  places  of  de- 
posit for  ashes,  garbage  and  refuse  and  $976,015  for  their 
removal  for  that  fiscal  year,  and  that  since  September  i, 
1901,  the  city  had  been  removing  ashes,  garbage,  cinders 
and  waste  from  all  steam-heated  buildings  within  the  city 
containing  less  than  five  apartments  each,  and  from  all 
stove-heated  buildings  without  regard  to  the  number  of  flats 
or  apartments  in  any  one  building,  at  the  cost  and  expense 
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of  the  city,  out  of  the  tax  levied  and  collected  upon  and 
from  all  the  property  in  the  city.  It  is  alleged  appellees  are 
charged  with  the  duty  of  disbursing  the  public  funds  of  the 
city  for  the  benefit  of  all  tax-payers  alike,  and  are  legally 
bound  to  remove  the  ashes  from  appellant's  premises  and 
pay  the  expense  out  of  the  appropriation.  It  is  not  claimed 
the  city  is  not  removing  the  garbage  from  appellant's  prem- 
ises the  same  as  from  other  classes  of  buildings.  The  only 
complaint  is  as  to  the  failure  to  remove  ashes.  It  is  not 
contended  there  is  any  ordinance  requiring  the  city,  its  offi- 
cers or  employees  to  remove  the  ashes  from  the  appellant's 
premises,  but  it  is  conceded  that  "there  is  no  positive  law, 
ordinance  or  enactment  requiring  appellees  to  remove  any 
ashes."  The  ordinances  do  not  expressly  require  appellees 
to  remove  ashes  from  the  buildings  of  the  class  the  petition 
alleges  they  are  removing  them  from.  The  first  clause  of 
section  looo  makes  it  the  duty  of  the  owner  of  buildings 
heated  by  steam,  hot  air  or  hot  water  to  remove  or  cause  to 
be  removed  at  the  owner's  expense  all  ashes  produced,  at 
such  time  and  in  such  manner  as  the  commissioner  of  pub- 
lic works  may  direct.  By  a  proviso  to  said  section  that  sec- 
tion was  not  to  apply  to  any  case  where  vessels  for  ashes 
were  required  by  section  995  nor  to  any  building  contain- 
ing less  than  five  flats.  The  petition  alleges  the  city  authori- 
ties construe  the  ordinances  to  require  the  removal,  at  public 
expense,  of  ashes  from  all  premises  exempted  by  the  pro- 
viso to  section  1000,  but  that  as  to  buildings  not  exempted 
the  owners  are  required  to  remove  the  ashes  at  their  own 
expense.  The  case,  in  substance  and  effect,  as  made  by  the 
petition  is,  that  because  the  city  has  made  an  appropriation 
and  levied  a  tax  for  the  expense  of  the  removal  of  garbage 
and  ashes  from  buildings  and  is  expending  the  appropriation 
in  removing  the  garbage  from  all  buildings  but  the  ashes 
from  only  certain  classes  of  buildings,  the  city  is  violating 
a  legal  duty  it  owes  the  owners  of  buildings  from  which  it 
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refuses  to  remove  the  ashes  at  public  expense,  and  which 
it  may  be  compelled  to  perform  by  writ  of  mandamus. 

We  are  unable  to  see  how  the  determination  of  appel- 
lant's right  to  the  writ  involves  the  validity  of  an  ordinance. 
The  ordinances  do  not  purport  to  require  appellees  to  re- 
move ashes  from  appellant's  building,  and  whether  the  ac- 
tion of  the  city  in  levying  and  collecting  a  tax  to  pay  the 
expense  of  the  removal  of  ashes  from  buildings  imposes  a 
duty  upon  the  city  to  expend  the  tax  in  the  removal  of  ashes 
from  all  the  buildings,  the  performance  of  which  may  be 
compelled  by  mandamus,  does  not  depend  upon  whether  the 
ordinances  or  the  proviso  to  section  looo  is  valid  or  invalid. 
If  the  ordinances  were  held  valid  as  an  entirety,  we  could 
not  extend  their  operation  or  effect  beyond  the  intention  of 
the  legislative  body  which  enacted  them,  and  whether  ap- 
pellant is  entitled  to  the  relief  sought  on  the  ground  it  is 
prayed,  would  not  be  affected  by  a  decision  that  the  ordi- 
nances are  invalid.  It  is  primarily  the  duty  of  the  property 
owner,  and  one  which  he  may  be  compelled  to  perform,  to 
at  his  own  expense  remove  from  his  premises  garbage,  ashes 
and  waste  produced  thereon.  {California  Reduction  Co,  v. 
Sanitary  Reduction  Works,  199  U.  S.  306.)  Whether  the 
city  of  Chicago  has  by  its  acts  in  levying  and  collecting  a 
tax  to  remove  ashes  and  in  expending  such  tax  in  removing 
them  from  some  premises  but  not  from  all,  imposed  upon 
it  the  legal  duty  and  obligation  to  remove  ashes  from  all 
residence  property  in  the  city,  is  not  dependent  upon  or 
affected  by  the  validity  or  invalidity  of  the  ordinances  set 
out  in  the  petition.  \ 

The  validity  of  the  ordinances  not  being  necessary  to 
the  decision  of  the  case  this  court  is  without  jurisdiction  to 
entertain  the  appeal,  and  the  cause  will  be  transferred,  with 
all  the  records  and  files  in  the  case,  to  the  Appellate  Court 
for  the  First  District.  ^^^^^^  transferred. 
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H^MAN  Hysler,  Appellee,  vs.  Springfield  School  Dis- 
trict No.  1 86  et  al.  Appellants. 

Opinion  filed  April  20,  Ipi6, 

Elections — when  school  propositions  must  receive  majority  of 
all  votes  cast  at  election.  Where  the  propositions  to  acquire  a  new 
site,  build  a  school  house  and  issue  bonds  arc  submitted  to  a  vote 
of  the  people  at  a  regular  election  at  which  county,  State,  city  or 
township  officers  are  voted  for,  and  the  different  ballots  are  all 
placed  in  one  ballot-box  and  only  one  set  of  poll-books  kept  and 
returns  made,  the  propositions,  in  order  to  carry,  must  receive  a 
majority  of  all  votes  cast  at  the  election  and  not  merely  a  majority 
of  the  votes  cast  on  the  propositions.  (People  v.  Brown,  189  111. 
619,  distinguished.) 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Sangamon  county;  the  Hon.  James  A.  Creighton, 
Judge,  presiding. 

M.  U.  Woodruff,  H.  L.  Child,  Cunton  L.  Conk- 
UNG,  and  Charles  B.  Wood,  (Wilson,  Warren  &  Child, 
CoNKLiNG  &  Irwin,  and  Wood  &  Oakley,  of  counsel,) 
for  appellants. 

B.  L.  Catron,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 
This  was  a  bill  filed  in  the  circuit  court  of  Sangamon 
county,  praying  that  Springfield  School  District  No.  186, 
and  its  board  of  education  and  officers,  be  restrained  from 
purchasing  a  new  school  house  site  and  from  building  a 
school  house  thereon.  The  circuit  court  denied  the  injunc- 
tion and  dismissed  the  bill  for  want  of  equity.  The  Ap- 
pellate Court  for  the  Third  District,  on  appeal,  reversed  the 
decree  and  remanded  the  cause,  with  directions  to  grant  the 
injunction  as  prayed  for. 

Most,  if  not  all,  of  the  facts,  so  far  as  they  relate  to 
the  questions  necessary  to  be  decided  in  this  cause,  are  un- 
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disputed.  Said  school  district  includes  all  of  the  city  of 
Springfield  and  certain  adjoining  territory.  The  whole  dis- 
trict by  the  last  Federal  census  had  more  than  35,ooo  and 
less  than  100,000  inhabitants.  It  is  acting  under  a  special 
charter.  Its  affairs  are  managed  by  a  board  of  education 
of  seven  members  elected  by  the  people  and  vested  with 
the  powers  and  duties  provided  by  the  general  school  laws 
of  the  State  for  such  boards  of  education.  Schools  are 
maintained  in  many  buildings,  one  being  on  what  is  known 
as  the  Douglas  site.  Some  dissatisfaction  arose  as  to  the 
fitness  of  that  building  and  the  location  of  its  grounds  for 
school  purposes.  March  2,  19 14,  a  petition  signed  by  not 
fewer  than  500  legal  voters  was  filed  with  the  board  of  edu- 
cation, asking  that  an  election  be  called  to  submit  to  the 
voters  the  proposition  of  acquiring,  by  purchase  or  condem- 
nation, as  a  school  site  for  said  school,  certain  premises  lo- 
cated about  a  third  of  a  mile  from  the  old  site  and  of  build- 
ing a  school  house  on  said  proposed  site.  Other  residents 
of  the  district  apparently  preferred  the  old  site,  as  an- 
other petition,  signed  by  not  fewer  than  500,  was  filed  on 
March  20,  asking  the  board  to  submit  to  the  voters  the  prop- 
osition of  building  a  new  school  house  on  the  old  site.  We 
deem  it  unnecessary  to  specify  all  the  various  proceedings 
of  the  board  with  reference  to  these  two  petitions.  March 
20,  19 14,  however,  the  board  authorized  an  election  on  the 
propositions  to  acquire  a  new  site  and  to  build  a  school 
house  thereon  and  also  on  the  proposition  of  issuing  bonds 
to  pay  for  the  same,  and  called  an  election  for  April  7,  19 14, 
to  vote  on  said  three  propositions.  No  election  was  ordered 
on  the  question  of  building  a  new  school  house  on  the  old 
site.  March  21  the  board  ordered  that  the  names  of  the 
candidates  for  members  of  the  board  of  education  be  cer- 
tified to  the  board  of  election  commissioners  of  the  city  of 
Springfield,  to  be  placed  on  the  ballots  used  at  the  election 
to  be  held  in  that  part  of  the  school  district  within  said 
city  on  April  7,  19 14.     On  said  April  7  an  election  was 
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held  in  the  entire  district  as  to  said  three  propositions  and 
also  for  three  members  of  the  board  of  education.  In  that 
part  of  the  school  district  outside  the  city  of  Springfield 
each  voter  was  given  one  ballot  containing  the  names  of 
candidates  for  members  of  the  board  of  education  for  the 
three  places  to  be  filled  and  another  ballot  containing  the 
three  school  propositions.  The  voters  yrithin  the  city  of 
Springfield  were  given,  in  addition  to  these  two  ballots,  a 
ballot  containing  the  names  of  candidates  for  township  offi- 
cers and  another  ballot  upon  the  question  whether  the  city 
should  become  anti-saloon  territory.  The  proof  shows  the 
limits  of  the  city  of  Springfield  are  coincident  with  those  of 
Capital  township.  In  the  city  the  election  was  conducted 
under  the  direction  of  the  board  of  election  commissioners. 
Only  one  set  of  ballot-boxes  was  used  for  all  the  ballots  and 
one  set  of  poll-books  and  returns  made.  According  to  the 
poll-books  22,901  voters  voted  at  said  election  in  said  school 
district.  The  ballots  cast  on  the  school  propositions  were 
as  follows :  Acquiring  new  site :  for,  9152 ;  against,  7267; 
total,  16,419;  building  new  school  house  on  the  new  site: 
for,  8860;  against,  6865;  total,  15,725;  issuing  bonds: 
for,  8759;  against,  7296;  total,  16,055.  The  county  court 
thereafter  entered  an  order  to  the  eflFect  that  each  of  the 
said  three  propositions  had  failed  to  receive  a  majority  of 
the  votes  cast  at  said  election.  At  a  meeting  of  the  board 
of  education  August  4,  19 14,  that  board  adopted  a  resolu- 
tion declaring  the  proposed  new  site  for  the  Douglas  school 
to  be  the  legally  located  site  and  appointed  a  committee  to 
procure  options  on  land,  which  the  committee  proceeded  to 
do.  The  board  decided  not  to  issue  bonds  for  said  building 
but  to  take  the  necessary  amount  of  money  from  the  build- 
ing fund.  October  22,  1914,  appellee,  as  a  tax-payer  in  the 
district,  filed  this  bill,  setting  forth,  among  other  things,  that 
the  board  had  unlawfully  refused  to  submit  the  proposition 
of  building  a  new  school  house  on  the  present  site;  that 
the  ballots  were  so  prepared  and  printed  that  only  one  site 
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was  submitted  to  the  voters;  that  it  did  not  appear  from 
the  records  of  the  board  that  ten  days'  notice  was  given; 
that  the  board  was  not  authorized  by  a  majority  of  the 
votes  cast  at  the  election  to  acquire  a  new  site  and  build 
thereon.  He  therefore  prayed  an  injunction,  as  heretofore 
stated. 

The  principal  question  necessary  for  decision  in  this 
case  is  whether  a  majority  of  the  votes  cast  at  the  election 
on  the  school  propositions  was  in  favor  of  said  propositions. 

Section  119  of  chapter  122  of  the  Revised  Statutes  of 
Illinois  provides  as  follows :  "It  shall  not  be  lawful  for  a 
board  of  directors  to  purchase  or  locate  a  school  house  site, 
or  to  purchase,  build  or  move  a  school  house,  or  to  levy  a 
tax  to  extend  schools  beyond  nine  months,  without  a  vote 
of  the  people^  at  an  election  called  and  conducted  as  re- 
quired by  section  198  of  this  act.  A  majority  of  the  votes 
cast  shall  be  necessary  to  authorize  the  directors  to  act.  If 
no  locality  shall  receive  a  majority  of  the  votes,  the  direct- 
ors may  select  a  suitable  site.  The  site  selected  by  either 
method  shall  be  the  school  site  for  such  district."  (Kurd's 
Stat.  1913,  p.  2200.)  Section  127  of  said  chapter  122  pro- 
vides :  "The  board  of  education  shall  have  all  the  powers 
of  school  directors,  be  subject  to  the  same  limitations,  and 
in  addition  thereto  they  shall  have  the  power,  and  it  shall 
be  their  duty:  *  *  *  Fifth — To  buy  or  lease  sites  for 
school  houses  with  the  necessary  grounds :  Provided,  how- 
ever, that  it  shall  not  be  lawful  for  such  board  of  education 
to  purchase  or  locate  a  school  house  site,  or  to  purchase, 
build  or  move  a  school  house,  unless  authorized  by  a  major- 
ity of  all  the  votes  cast  at  an  election  called  for  such  pur- 
pose in  pursuance  of  a  petition  signed  by  not  fewer  than 
500  legal  voters  of  such  district,  or  by  one-fifth  of  all  the 
legal  voters  of  such  district,"  etc. 

Counsel  for  the  appellants  insist  that  in  order  to  decide 
whether  the  necessary  majority  of  the  votes  was  cast  in 
favor  of  the  school  propositions  we  should  only  take  into 
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consideration  the  votes  cast  on  those  propositions,  and  the 
circuit  court  so  held ;  while  counsel  for  appellee  argues  that 
to  decide  as  to  whether  the  necessary  majority  was  cast  in 
favor  of  the  school  propositions  we  must  base  the  compu- 
tation on  the  majority  of  votes  cast  at  the  election,  and  the 
Appellate  Court  so  held.  In  all  the  cases  called  to  our  at- 
tention in  this  State  when  any  given  proposition  has  been 
submitted  to  a  vote  of  the  people  at  a  regular  election  at 
the  same  time  that  the  voters  were  voting  for  county,  State, 
city  or  township  officers,  and  the  diflferent  ballots  were  all 
placed  in  one  ballot-box  and  only  one  set  of  poll-books  kept 
and  returns  made,  it  has  been  held  that  the  said  proposition, 
in  order  to  carry,  must  receive  a  majority  of  the  votes  cast 
for  the  officials  voted  on  at  the  election.  (People  v.  Brown, 
1 1  111.  478 ;  People  v.  Wiant,  48  id.  263 ;  Cliestnutwood  v. 
Hood,  68  id.  132;  People  v.  Weber,  222  id.  180;  People 
V.  Cincinnati,  Lafayette  and  Chicago  Railzvay  Co.  256  id. 
280. )  Under  the  reasoning  of  these  cases  it  must  be  hekl, 
as  22,901  voters  cast  their  ballots  at  this  election  in  this 
school  district,  that  for  any  one  of  these  propositions  to 
have  carried  it  must  have  received  a  majority  of  said  22,901 
votes, — ^that  is,  11,451  votes. 

Counsel  for  appellants  insist  that  the  holding  of  this 
court  in  People  v.  Brown,  189  111.  619,  is  not  in  harmony 
with  this  conclusion.  An  examination  of  the  opinion  and 
record  in  that  case,  we  think,  will  show  that  counsel  are 
in  error.  It  was  there  held  that  the  fact  that  an  elec- 
tion on  the  establishment  of  a  township  high  school  was 
held  at  the  same  time  and  place  as  that  at  which  the  trus- 
tees of  schools  were  elected,  did  not,  when  the  election  was 
held  on  the  annual  town  meeting  day,  make  it  a  part  of  the 
township  election,  but,  on  the  contrary,  it  remained  a  spe- 
cial election,  conducted  under  the  provisions  of  the  School 
law,  it  being  distinctly  stated  in  that  case  that  the  decision 
was  based  on  the  fact  that  there  were  two  separate  elec- 
tions, the  ballots  being  placed  in  separate  ballot-boxes,  and, 
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so  far  as  we  can  judge  from  the  record  and  the  reasoning 
of  the  opinion,  it  was  understood  by  the  court  that  the  two 
elections  were  managed  and  conducted  entirely  separately 
from  one  another,  except  that  the  same  set  of  judges  and 
clerks  conducted  them  both.  Here,  as  already  stated,  in 
that  portion  of  the  school  district  in  the  city  of  Spring- 
field, not  only  were  the  ballots  all  cast  in  one  ballot-box, 
but  only  one  set  of  poll-books  was  kept  and  one  set  of  re- 
turns made. 

If,  however,  we  were  to  assume,  for  the  purposes  of  this 
ca^,  that  the  election  as  to  the  three  school  propositions 
was  a  separate  and  special  election,  we  do  not  see  how  it 
can  be  held,  from  the  record  before  us,  that  a  majority  of 
the  votes  cast  at  such  special  school  election  on  these  propo- 
sitions was  cast  for  either  one  of  them.  The  total  vote  cast 
on  the  first  proposition,  alone,  for  and  against,  was  16,419; 
the  total  vote  cast  for  and  against  the  second  proposition 
was  15,725;  the  total  vote  cast  for  and  against  issuing 
bonds  was  16,055.  The  argument  of  counsel  for  appellants 
must  necessarily  be  based  on  the  supposition  that  no  voter 
cast  a  vote  on  either  the  second  or  third  proposition  who  did 
not  also  cast  a  vote  on  the  first  proposition.  Beyond  ques- 
tion, from  the  variation  of  the  total  vote  cast  on  each  of 
these  three  propositions,  many  voters  voted  only  on  one  or 
two  propositions  and  not  on  all  three,  and  no  one  can  de- 
termine, from  the  facts  in  this  record,  whether  all  the  peo- 
ple who  voted  on  the  second  or  third  proposition,  or  both  of 
them,  voted  on  the  first  proposition.  To  hold,  as  would  be 
necessary  to  sustain  the  position  of  appellants,  that  the  vot- 
ing on  each  one  of  these  three  propositions,  all  on  the  same 
ballot,  was  a  special  election,  each  by  itself,  obviously  would 
be  most  unreasonable.  Neither  this  court  nor  any  other, 
so  far  as  we  are  aware,  has  so  held.  We  may  say  in  pass- 
ing that  we  do  not  see  how  it  can  reasonably  be  argued 
that  the  election  on  the  school  propositions,  on  the  facts 
here  stated,  could  be  considered  a  special  election  separate 
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from  the  election  of  the  members  of  the  board  of  education 
under  any  of  the  authorities  from  this  or  other  jurisdic- 
tions. It  necessarily  follows,  in  our  judgment,  that  by  no 
process  of  reasoning  can  it  be  held  that  any  one  of  the  three 
propositions  here  in  question  received  a  majority  of  the 
votes  cast  at  that  election. 

In  view  of  the  conclusions  reached  on  the  questions 
here  discussed  we  are  not  required  to  consider  the  other 
points  raised  by  counsel  in  their  briefs. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Minnie  Clavey  et  al.  Appellants,  vs.  Charlotte  Schnadt 
et  al.  Appellees. 

Opinion  filed  April  20,  ipi6, 

1.  Practice — the  master's  conclusions  of  lazv  may  be  questioned 
without  preserving  objections  and  exceptions  in  record.  The  con- 
clusions of  law  by  a  master  in  chancery  from  the  facts  proven  may 
be  questioned  in  a  court  of  review  without  preserving  in  the  record 
the  objections  and  exceptions  to  the  report. 

2.  Husband  and  wife — what  presumed  to  be  a  gift  or  advance- 
ment. Where  a  person  purchases  a  farm  with  a  part  of  his  means 
and  has  the  deed  made  to  his  wife  the  presumption  of  law  is  that 
he  intended  the  land  as  a  gift  or  advancement  to  the  wife,  and  the 
facts  that  he  and  his  wife  and  family  move  onto  the  land  and  that 
he  improves  it  and  pays  the  taxes  is  not  inconsistent  with  such 
presumption;  and  while  such  presumption  is  not  conclusive,  the 
burden  is  on  one  who  seeks  to  overcome  it  and  establish  a  result- 
ing trust  after  the  husband's  death  to  do  so  by  clear  and  con- 
vincing proof. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hen.  Denis  E.  Sullivan,  Judge,  presiding. 

Frederick  Peake,  for  appellants. 

Mullen  &  L'Amoreaux,  (George  T.  Preschern,  of 
counsel,)  for  appellees. 
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Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  a  decree  of  the  superior  court  of 
Cook  county  dismissing  for  want  of  equity  a  bill  filed  by 
Henry  Schnadt,  Fred  Schnadt,  Minnie  Clavey,  Susanna 
Guinand  and  Viola  Metzger  against  Charlotte  Schnadt  and 
Charles  Schnadt,  seeking  to  have  the  title  to  certain  land 
held  by  Charlotte  Schnadt  declared  to  be  held  under  a  re- 
sulting trust  in  favor  of  the  heirs  of  Henry  Schnadt,  de- 
ceased. Complainants  Henry  Schnadt,  Fred  Schnadt  and 
Minnie  Clavey  are  the  children  of  Henry  Schnadt,  deceased, 
and  complainants  Susanna  Guinand  and  Viola  Metzger  are 
daughters  of  a  deceased  child  of  Henry  Schnadt.  Defend- 
ants, Charlotte  Schnadt  and  Charles  Schnadt,  are  the  widow 
and  son,  respectively,  of  Henry  Schnadt,  deceased. 

The  bill  alleged  Henry  Schnadt,  the  father,  died  Decem- 
ber 9,  191 1 ;  that  he  purchased  the  property,  a  95-acre  farm 
in  the  town  of  Northfield,  Cook  county,  Illinois,  the  title  to 
which  is  in  controversy,  on  April  23,  1892,  paid  the  con- 
sideration therefor,  went  into  possession  and  improved  the 
same ;  that  the  title  to  the  property  was  taken  in  the  name 
of  the  wife,  Charlotte  Schnadt,  in  trust  for  him,  and  that 
the  conveyance  was  not  intended  as  a  gift  or  advancement 
to  the  wife;  that  the  wife,  during  the  lifetime  of  the  hus- 
band, never  claimed  any  beneficial  interest  in  the  property ; 
that  at  the  time  of  the  purchase  the  wife  had  no  means  of 
her  own  and  her  husband  was  not  indebted  to  her,  and  that 
the  husband  either  occupied  or  rented  the  farm  up  to  the 
time  of  his  death.  The  bill  claimed  ownership  in  complain- 
ants and  defendant  Charles  Schnadt,  as  heirs  of  Henry 
Schnadt,  deceased,  subject  to  the  dower  of  the  widow,  de- 
fendant Charlotte  Schnadt,  and  asked  for  an  accounting  of 
the  rents  and  profits  since  the  death  of  said  Henry  Schnadt. 
The  widow,  Charlotte  Schnadt,  answered  the  bill.  She  ad- 
mitted the  death  of  the  husband  and  the  heirship  alleged  in 
the  bill  but  denied  the  husband  exercised  acts  of  ownership 

272  -  30 


Digitized  by 


Google 


466  Clavey  V,  ScHNADT.  [27J  ni 

over  the  property  and  alleged  his  management  of  the  farm 
was  as  her  agent;  denied  she  had  no  means  of  her  own 
at  the  time  the  property  was  purchased,  and  alleged  she 
bought  and  paid  for  the  property  with  money  received  from 
the  sale  of  other  property  given  her  by  her  husband,  and 
claimed  title  to  the  property  as  her  own.  Defendant  Charles 
Schnadt  did  not  answer  the  bill.  The  cause  was  referred  to 
a  master  in  chancery,  who  heard  the  evidence  and  reported, 
recommending  that  the  relief  prayed  for  in  the  bill  be 
granted.  The  superior  court  overruled  the  findings  and 
conclusions  of  the  master,  found  the  allegations  of  the  bill 
had  not  been  proven  aad  dismissed  the  bill  for  want  of 
equity.    This  appeal  follows. 

The  record  does  not  contain  the  objections  and  excep- 
tions of  appellees  to  the  report  of  the  master,  and  it  is  in- 
sisted by  appellants  that  the  findings  and  conclusions  of  the 
master  are  conclusive.  The  decree  recites  that  exceptions 
were  sustained  to  the  master's  report,  but,  in  any  event,  it 
was  not  the  facts  reported  by  the  master  but  his  conclusions 
of  law  from  the  facts  that  were  questioned.  This  may  be 
done  without  making  or  preserving  in  the  record  the  objec- 
tions and  exceptions  to  the  report.  Hurd  v.  Goodrich,  59 
111.  450;  VonTobel  v.  Ostrander,  158  id.  499;  Strayer  v. 
Dickerson,  213  id.  414. 

There  is  no  proof  in  the  record  that  the  consideration 
for  the  purchase  of  the  land  in  controversy  was  paid  for, 
in  whole  or  in  part,  out  of  the  separate  estate  of  Charlotte 
Schnadt.  For  about  eighteen  years  prior  to  the  purchase  of 
the  farm  the  family  of  Henry  Schnadt  lived  on  a  77-acre 
tract  of  land  called  the  Techny  farm,  the  title  to  which  was 
in  Henry  Schnadt.  In  1892  that  farm  was  sold  for  $150 
per  acre,  or  $11,550.  It  was  subject  to  a  mortgage  for 
$1000,  and  it  and  other  land  were  subject  to  another  mort- 
gage for  $700.  The  $1000  mortgage  was  assumed  by  the 
purchaser  and  the  $700  mortgage  was  released  as  to  the 
yy  acres  and  was  afterwards  paid.     The  farm  in  contro- 
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versy  was  purchased  from  Joseph  Le Vernier  for  $6175, 
which  we  understand  was  paid  in  cash.  Henry  Schnadt 
most  of  his  life  was  engaged  in  farming  and  dairying,  and 
his  whole  family,  while  his  children  remained  at  home,  as- 
sisted in  carrying  on  the  work.  When  the  farm  in  contro- 
versy was  purchased  he  caused  the  deed  to  be  made  to  his 
wife.  Under  the  facts  and  circumstances  the  presumption 
of  law  is  that  he  intended  the  land  as  a  gift  or  advancement 
to  his  wife,  and  the  fact  that  he  and  his  wife  and  family 
moved  upon  and  occupied  it  and  improved  the  property  and 
paid  the  taxes  is  not  inconsistent  with  the  presumption  that 
he  intended  it  as  a  gift  or  advancement.  {Maxzvell  v.  Max- 
well, 109  111.  588;  Johnston  v.  Johnston,  138  id.  385 ;  Dor- 
man  V.  Dorman,  187  id.  154;  Dodge  v.  Thomas,  266  id. 
76.)  Such  presumption  is  not  conclusive,  but  the  burden 
is  on  the  party  seeking  to  overcome  the  presumption  and 
establish  a  resulting  trust  to  do  so  by  clear  and  satisfactory 
evidence.  (Bachseits  v.  Leichtweis,  256  111.  357;  Dodge 
V.  Thomas,  supra,)  Upon  the  question  whether  Henry 
Schnadt  by  his  declarations  and  conduct  during  his  lifetime 
claimed  the  land  belonged  to  him  or  recognized  the  owner- 
ship to  be  in  his  wife  the  proof  is  conflicting.  Appellants 
offered  testimony  tending  to  show  he  claimed  the  land  was 
his  and  so  treated  it,  while  appellees  oflfered  proof  that  he 
said  it  belonged  to  his  wife,  and  referred  a  man  who  de- 
sired to  purchase  a  small  part  of  the  land  to  his  wife  as  the 
owner,  and  also  referred  an  applicant  to  rent  the  farm  to  his 
wife  as  the  owner.  It  would  serve  no  useful  purpose  to  set 
out  the  substance  of  all  the  testimony.  In  our  judgment  it 
fell  far  short  of  being  sufficient  to  establish  a  resulting  trust. 
No  facts  proved,  considered  in  connection  with  the  circum- 
stances, conditions  and  relations  of  the  parties,  were  suffi- 
cient to  overcome  the  presumption  that  Henry  Schnadt  in- 
tended the  conveyance  of  the  land  as  a  gift  to  his  wife. 
She  was  the  mother  of  all  his  children  and  by  their  joint 
efforts  they  had  accumulated  and  saved  the  money  to  buy 
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it,  and  by  the  laws  of  descent  when  the  wife  died  the  title 
would  go  to  their  children.  The  farm  was  not  the  only  es- 
tate or  property  owned  by  Henry  Schnadt  at  the  time  the 
deed  was  made  to  his  wife.  He  owned  another  tract  of  land 
worth  at  the  time  $900  or  $1000,  besides  personal  property 
the  value  of  which  is  not  shown.  At  the  time  of  his  death 
he  owned  a  residence  in  the  village  of  Shermerville,  w^here 
he  and  his  wife  resided,  a  note  for  $500,  and  had  on  deposit 
in  the  bank,  to  the  credit  of  Henry  Schnadt  and  Charlotte 
Schnadt,  payable  to  either  or  the  survivor,  $3000. 

In  our  judgment  the  evidence  fully  warranted  the  chan- 
cellor in  dismissing  the  bill  for  want  of  equity,  and  the  de- 
cree  is  affirmed.  Decree  affirmed. 


Arthur  Lee  Miller  et  al.  Appellants,  vs.  Bernice  May- 
field  Miller,  Appellee. 

Opinion  filed  April  20,  ipi6, 

1.  Trusts — rule  as  to  proof  required  to  establish  a  constructive 
trust,  A  constructive  trust  must  be  established  by  clear,  unmis- 
takable and  convincing  evidence;  but  the  sufficiency  of  the  proof 
required  does  not  depend  upon  the  number  of  witnesses  testifying 
to  the  facts  alleged  in  the  bill,  and  the  testimony  of  one  witness, 
if  clear  and  convincing,  may  be  sufficient 

2.  Same — what  proof  sufficient  to  establish  a  constructive  trust. 
Proof  that  a  wife,  having  an  undivided  interest  in  land  as  a  tenant 
in  common  with  her  brothers,  refused  to  sign  a  deed  of  the  land 
to  her  husband  unless  she  was  paid  for  her  interest,  and  that  the 
husband,  in  order  to  gain  her  consent  and  obtain  the  whole  title, 
agreed  that  if  she  would  sign  the  deed  he  would  erect  a  building 
and  convey  to  her  a  one-third  interest  in  the  premises,  is  sufficient 
to  establish  a  constructive  trust,  where  there  is  also  evidence  that 
after  the  wife  had  signed  the  deed  the  husband  made  the  statement 
that  his  wife  thought  she  had  made  some  agreement  with  him  for 
her  protection. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the 
Hon.  T.  M.  Harris,  Judge,  presiding. 
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C.  Everett  Smith,  and  Thomas  D.  Masters,  for  ap- 
pellants. 

C.  C.  LeForgee,  and  McCormick  &  Murphy,  (Philip 
L.  Miller,  of  counsel,)  for  appellee. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  is  the  second  appeal  in  this  case  to  this  court.  The 
original  amended  bill  prayed  for  partition  of  certain  prop- 
erty in  the  city  of  Lincoln,  Logan  county.  Leonard  Miller 
was  seized  and  possessed  of  the  property  sought  to  be  par- 
titioned at  the  time  of  his  death,  intestate,  April  17,  1913. 
The  property  described  in  the  bill  consisted  of  parts  of  two 
lots  in  the  city  of  Lincoln,  upon  which  was  a  three-story 
building.  The  first  floor  was  occupied  by  Miller  for  a  gen- 
eral store.  The  upper  stories  were  offices  and  residence 
apartments.  At  the  time  of  his  death  Miller  and  his  wife 
occupied  apartments  in  the  building  as  their  home.  Mil- 
ler left  no  children  nor  survivors  of  children,  but  left  a 
widow,  Bemice  Mayfield  Miller,  and  complainants  in  the 
original  bill,  his  mother  and  brother,  as  his  next  of  kin  and 
only  heirs.  The  bill  alleged  that  Miller  was  the  sole  owner 
in  fee  of  the  premises  sought  to  be  partitioned,  and  that 
upon  his  death  his  widow  became  the  owner  of  the  undi- 
vided one-half  thereof  and  entitled  to  dower  and  homestead 
rights  in  the  other  one-half,  and  that  the  complainants,  his 
mother  and  brother,  became  the  owners  of  the  undivided 
one-half  of  said  premises  subject  to  the  dower  and  home- 
stead rights  of  the  widow,  the  interest  of  the  mother  being 
the  undivided  two-thirds  of  one-half  and  that  of  the  brother 
one-third  of  one-half  of  said  premises.  The  widow,  Ber- 
nice  Mayfield  Miller,  answered  the  bill  and  also  filed  a  cross- 
bill, the  allegations  of  which  are  fully  set  out  in  the  opinion 
delivered  in  the  case  when  it  was  before  us  on  the  former 
appeal  and  need  not  be  here  repeated.    The  cross-bill  prayed 
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that  cross-complainant  be  decreed  to  be  the  equitable  owner 
of  the  undivided  one-third  of  said  premises  free  from  any 
claim  of  complainants  in  the  original  bill  and  that  they  be 
decreed  to  execute  conveyances  to  her  therefor.  The  cir- 
cuit court  sustained  a  demurrer  to  the  cross-bill,  dismissed 
It  for  the  want  of  equity  and  decreed  the  ownership  of  the 
premises  to  be  as  alleged  in  the  original  bill.  The  cross- 
complainant  appealed  from  that  decree  to  this  court,  and 
on  the  appeal  it  was  attempted  to  sustain  the  decree  of  the 
court  in  sustaining  the  demurrer  to  and  dismissing  the 
cross-bill,  on  the  ground  that  the  trust  set  up  in  it  was  an 
express  trust,  and  not  being  manifested  by  any  writing 
signed  by  Leonard  Miller,  could  not  be  enforced.  Cross- 
complainant  contended  that  the  cross-bill  set  up  a  construc- 
tive trust,  which  was  not  required  to  be  manifested  by  a 
writing,  and  the  circuit  court  therefore  erred  in  sustaining 
the  demurrer  to  and  dismissing  the  cross-bill.  We  held  the 
facts  alleged  in  the  cross-bill,  if  proven,  were  sufficient  to 
raise  a  constructive  trust  in  favor  of  cross-complainant  to 
one-third  of  the  property  sought  to  be  partitioned.  We 
therefore  reversed  the  decree  of  the  circuit  court  and  re- 
manded the  cause,  with  directions  to  overrule  the  demurrer 
to  the  cross-bill  and  for  further  proceedings  consistent  with 
the  views  of  this  court  expressed  in  its  opinion.  {Miller 
V.  Miller,  266  111.  522.)  Both  the  original  and  cross-bills 
prayed  other  relief  than  partition,  but  those  questions  are 
not  involved  in  this  appeal.  Upon  the  cause  being  re- 
instated in  the  circuit  court  the  demurrer  to  the  cross-bill 
was  overruled,  and  after  answer  to  it  by  complainants  in  the 
original  bill  the  cause  was  referred  to  the  master  in  chan- 
cery, who  heard  the  evidence  and  reported  it,  together  with 
his  conclusions  of  law  therefrom.  The  master  reported  his 
conclusion  from  the  evidence  to  be,  that  it  was  not  suffi- 
cient to  sustain  the  allegations  of  the  cross-bill  and  was  not 
sufficient  to  raise  a  constructive  trust  in  favor  of  Bernice 
Mayfield  Miller  as  to  one-third  of  the  premises,  and  he 
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recommended  that  the  cross-bill  be  dismissed.  The  chancel- 
lor sustained  exceptions  to  the  conclusion  and  recommen- 
dation of  the  master  and  entered  a  decree  that  the  evidence 
sustained  the  allegations  of  the  cross-bill,  and  adjudging  the 
cross-complainant  to  be  the  equitable  owner,  before  and  at 
the  time  of  her  husband's  death,  of  the  undivided  one-third 
of  the  premises,  the  title  to  which  was  held  in  trust  for  her 
by  her  husband,  and  that  complainants  had  no  interest  in 
said  one-third.  On  the  basis  that  cross-complainant  was  the 
sole  owner  of  the  undivided  one-third  of  said  premises  at 
the  time  of  her  husband's  death  and  the  complainants  in 
the  original  bill  were  interested  only  in  the  undivided  two- 
thirds,  subject  to  the  homestead  and  dower  rights  of  the 
widow,  the  court  decreed  a  partition.  Complainants  in  the 
original  bill  have  prosecuted  this  appeal  from  that  decree. 

It  would  be  inappropriate  on  this  appeal  to  enter  upon 
a  discussion  of  what  state  of  facts  is  necessary  to  raise  a 
constructive  trust.  It  was  decided  in  our  former  decision 
that  the  cross-bill  alleged  facts  which,  if  proved,  would  raise 
a  constructive  trust,  and  the  question  now  presented  for  our 
decision  is,  did  the  chancellor  err  in  holding  and  decreeing 
that  the  proof  was  sufficient  to  sustain  the  allegations  of 
the  cross-bill? 

To  support  the  cross-bill,  which  alleged  facts  sufficient, 
if  proven,  to  raise  a  constructive  trust,  appellee  introduced 
the  testimony  of  two  witnesses.  Fred  S.  May  field,  a  brother 
of  appellee,  testified  that  he,  another  brother  and  appellee 
were  formerly  owners  of  the  property  as  tenants  in  com- 
mon. In  1905  Leonard  Miller  told  witness  he  wanted  to 
change  the  location  of  his  store  and  inquired  what  the  prop- 
erty in  controversy  could  be  purchased  for.  Witness  priced 
it  at  $7500.  Miller  said  he  would  see  him  again  and  asked 
the  witness  to  say  nothing  about  it.  Shortly  afterwards 
Miller  called  to  see  the  witness  again,  said  he  had  talked 
with  the  appellee  (his  wife)  about  it,  and  had  asked  her  to 
waive  payment  for  her  interest.    He  said  he  could  pay  the 
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brothers  for  their  two -thirds  interest,  but  that  if  he  had  to 
pay  his  wife  it  would  cramp  him  so  that  he  would  have  to 
borrow  money.  Miller  said  appellee  had  refused  to  make 
the  conveyance  without  payment  for  her  interest.  The  wit- 
ness testified  he  was  anxious  to  make  the  sale  as  the  prop- 
erty was  producing  no  income,  and  he  proposed  to  Miller 
that  he  would  go  and  see  appellee,  and  Miller  said  he  wished 
he  would  do  so.  The  witness  saw  appellee  and  talked  the 
matter  over  with  her,  but  she  refused  to  join  in  the  convey- 
ance without  the  payment  to  her  for  her  interest.  The  wit- 
ness reported  this  to  Miller,  who  said  he  was  sorry ;  that  he 
wanted  the  property  but  guessed  he  would  have  to  give  it 
up.  Witness  was  anxious  to  make  the  sale,  and  he  went 
again,  the  same  day,  to  see  appellee  and  talk  the  matter  over 
with  her,  but  she  again  refused  to  sign  the  deed  unless  she 
was  paid  for  her  interest.  At  a  later  date  Miller  called  on 
the  witness  and  said  he  was  disappointed ;  that  the  location 
of  the  property  suited  him  better  than  any  other  place,  and 
that  if  witness  could  persuade  appellee  to  sign  the  deed  with- 
out him  paying  her  for  her  interest  he  would  erect  a  build- 
ing on  the  property  and  after  it  was  completed  he  would 
convey  appellee  a  one-third  interest  in  it.  Witness  prom- 
ised to  and  did  at  once  go  and  see  appellee  about  making 
the  deed.  She  still  objected  to  doing  so  without  being  paid. 
Witness  told  appellee  it  was  a  disappointment  to  him  that 
the  deal  could  not  go  through  as  he  had  counted  on  its  do- 
ing and  told  her  the  proposition  Miller  had  made, — ^that 
if  she  would  sign  the  deed  without  pay  for  her  interest  he 
would  re-convey  her  a  one-third  interest  in  the  property. 
The  witness  told  her  it  was  a  good  proposition  and  she 
ought  to  do  it ;  that  her  husband  was  a  successful  business 
man,  and  that  he  (witness)  would  guarantee  Miller  would 
fulfill  his  promise.  The  witness  admitted  the  interest  he 
took  in  the  matter  was  influenced  by  his  desire  to  sell  his 
own  interest  in  the  property.  Appellee  finally  agreed  to 
join  in  the  deed  and  the  witness  so  reported  to  her  husband. 
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He  testified  Miller  was  much  delighted  and  reiterated  his 
promise  to  convey  to  the  appellee  one-third  of  the  property 
when  the  building  was  completed  with  the  money  he  pro- 
posed to  borrow  on  the  property.  Miller  had  a  deed  pre- 
pared, which  was  signed  by  all  the  parties,  and  the  witness 
and  his  brother  were  paid  by  Miller  $2500  each.  No  con- 
sideration was  paid  appellee  other  than  the  promise  made 
by  Miller. 

J.  E.  Hoblit,  cashier  of  a  bank  in  Lincoln  of  which 
Leonard  Miller  was  a  customer,  testified  that  after  the  con- 
struction of*the  building  on  the  premises  had  been  com- 
menced, somewhere  about  the  year  1908, — ^the  witness  was 
not  certain  just  when, — Miller  was  in  the  bank  one  day  talk- 
ing over  his  business  with  the  witness  and  stated  that  when 
appellee  deeded  her  property  she  thought  there  was  some  ar- 
rangement or  agreement  between  them.  The  witness  could 
not  remember  the  language  used  but  it  was  something  to 
the  effect  stated,  and  the  impression  made  upon  the  witness' 
mind  by  what  Miller  said,  was  that  Miller  thought  he  had 
"put  one  over"  on  appellee. 

On  behalf  of  appellants,  Cora  Sarver  Harper  testified 
that  in  the  spring  of  191 1  she  was  employed  by  appellee  as 
a  nurse  and  remained  with  her  about  nine  weeks.  She  tes- 
tified she  had  several  conversations  with  appellee  about  her 
property  rights  but  she  only  remembered  a  few  sentences. 
She  testified  appellee  said  when  she  and  Miller  were  first 
married  she  gave  him  her  property  unconditionally.  That 
was  all  she  said  she  could  remember  on  the  subject. 

Mrs.  Elizabeth  VVeems  testified  she  attended  appellee  as 
nurse  one  week  in  March,  191 1 ;  that  they  had  a  conversa- 
tion about  appellee  having  conveyed  her  property  to  her 
husband  and  how  her  husband  treated  her;  that  witness 
advised  appellee  to  leave  her  husband,  and  that  appellee  said 
she  had  given  all  her  property  over  to  him  and  that  if  she 
left  him  she  could  not  get  anything;  that  she  had  been  so 
advised  by  her  relatives. 
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H.  C.  Knapp  was  called  as  an  impeaching  witness  of 
the  testimony  of  Fred  S.  Mayfield.  He  testified  that  in 
191 1  he  had  a  conversation  with  Mayfield  at  a  time  when 
the  latter  had  just  received  a  letter  from  appellee,  and  May- 
field  said,  in  substance,  Miller  had  not  treated  appellee  right; 
that  he  had  taken  title  to  her  undivided  interest  in  the  Lin- 
coln property  and  had  agreed  to  pay  her  what  it  was  worth 
but  had  not  done  so  or  given  her  any  note  or  evidence  of 
indebtedness.  Mayfield  said  he  had  been  instrumental  .in 
procuring  his  sister  to  sign  the  deed,  and  the  witness  said 
Mayfield  was  very  angry  and  said  that  Miller  agreed  to  give 
appellee  a  deed  or  mortgage  or  contract,  or  something  of 
the  kind, — the  witness  could  not  remember  which  it  was 
but  that  appellee  was  to  have  been  secured. 

Arthur  Lee  Miller,  one  of  appellants  and  a  complainant 
in  the  original  bill,  testified  that  on  April  23,  191 3,  he  had 
a  conversation  with  appellee  for  the  purpose  of  trying  to 
arrive  at  an  amicable  settlement,  and  in  that  conversation 
appellee  asked  the  witness  "how  about  the  $2500  that  is  due 
as  my  share  of  the  estate  or  the  original  lot,"  or  that  in 
substance,  and  that  the  next  statement  she  made  was  that 
she  did  not  care  to  talk  further  with  him;  that  he  would 
have  to  talk  with  her  attorneys. 

Appellee  was  called  in  rebuttal  and  denied  she  ever  told 
the  witness  Harper  that  she  had  conveyed  her  property  un- 
conditionally to  her  husband.  She  testified  that  what  she 
told  the  witness  was,  that  she  had  conveyed  the  property  to 
her  husband  on  condition.  Appellee  flatly  denied  that  she 
ever  made  the  statement  about  the  $2500  coming  to  her,  tes- 
tified to  by  Arthur  Lee  Miller,  or  anything,  in  substance, 
to  that  effect.  She  testified  Miller  spoke  to  her  once  about 
having  some  interest  in  the  property,  and  that  she  told  him 
she  did  not  care  to  discuss  the  subject  but  would  leave  it  to 
their  attorneys. 

This  is  the  substance  of  all  the  testimony  offered  on  the 
question  here  for  consideration.     It  is  clearly  shown  that 
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Leonard  Miller  was  very  anxious  to  secure  a  full  and  com- 
plete title  in  himself  to  the  property.  .The  buildings  on  the 
premises  were  then  unsuitable  for  business  purposes  and 
were  of  little  value.  He  desired  to  erect  a  three-story  build- 
ing on  the  property  and  to  mortgage  it  for  the  money  to 
pay  for  the  building.  He  was  willing  to  take  the  property 
at  the  price  of  $7500  but  claimed  it  would  embarrass  him  to 
pay  the  consideration  in  full.  He  sought  to  induce  his  wife 
to  join  in  the  deed  with  her  brothers  without  his  paying  her 
anything  for  her  interest.  Upon  her  declining  to  do  so  he 
reported  the  fact  to  his  wife's  brother,  Fred  S.  Mayfield, 
who  being  anxious  to  sell  his  interest  and  get  the  money 
for  it,  volunteered  to  try  and  influence  his  sister  (appellee) 
to  sign  the  deed  without  receiving  payment.  His  offer  to 
do  this  was  agreeable  to  Miller,  who  said  he  would  be  glad 
to  have  Mayfield  do  so.  Miller  had  not  authorized  May- 
field,  at  the  time  Mayfield  had  the  first  two  conferences  with 
appellee,  to  make  her  any  definite  or  specific  promise  to  in- 
duce her  to  sign  the  deed.  After  she  had  refused  the  second 
time  to  sign  it  and  the  sale  had  apparently  fallen  through. 
Miller  told  Mayfield  if  he  would  persuade  appellee  to  sign 
the  deed  he  would  promise  and  agree  that  when  the  build- 
ing he  proposed  to  erect  on  the  property  was  completed 
he  would  convey  her  a  one-third  interest  in  the  premises. 
Through  the  influence  of  this  promise  and  the  persuasion 
of  her  brother,  who  was  acting  at  the  request  and  on  behalf 
of  appellee's  husband,  she  agreed  to  and  did  sign  the  deed. 
Mayfield  testified  that  upon  his  informing  Miller  appellee 
had  consented  to  sign  the  deed  he  expressed  himself  as  de- 
lighted and  reiterated  his  promise  and  intention  to  convey 
her  a  one-third  interest  in  the  property  when  the  building 
was  completed. 

If  there  were  no  other  proof  in  the  record  except  the 
testimony  of  Fred  S.  Mayfield  it  could  not  be  denied  that 
the  facts  alleged  in  the  cross-bill  as  establishing  a  construc- 
tive trust  in  appellee  were  proven  by  the  testimony.    The 
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testimony  of  the  witness  Hoblit  as  to  the  statement  made 
to  him  by  Leonard  Miller,  but  not  the  impression  made  on 
his  mind  by  the  statement,  has  an  important  bearing  in  cor- 
roboration of  the  testimony  of  Mayfield.  While  the  witness 
could  not  remember  the  language  used  by  Miller,  he  does 
remember  that  it  was  to  the  effect  that  appellee  had  thought 
there  was  some  arrangement  or  agreement  for  her  protec- 
tion when  she  made  the  conveyance.  We  think,  also,  the 
testimony  of  Knapp  supports,  rather  than  impeaches,  the 
testimony  of  Mayfield.  The  evidence  to  overcome  the  proof 
supporting  the  allegations  of  the  cross-bill  is  the  testimony 
of  witnesses  Harper,  Weems  and  appellant  Arthur  Lee  Mil- 
ler. The  testimony  of  two  of  them  is  contradicted  by  ap- 
pellee, but  a  consideration  of  their  evidence  fails  to  impress 
us  that  it  seriously  affects  or  impairs  the  value,  force  and 
effect  of  the  testimony  to  support  the  cross-bill.  That  the 
allegations,  if  proven,  are  sufficient  to  establish  a  construc- 
tive trust  in  appellee  is  res  judicata  by  our  former  decision. 
It  is  true,  we  have  repeatedly  held  that  to  transfer  title  to 
real  estate  by  parol  testimony,  alone,  the  facts  relied  upon 
must  be  established  by  clear,  strong,  unequivocal  and  unmis- 
takable evidence,  but  we  are  unable  to  say  that  the  chancel- 
lor erred  in  holding  and  decreeing  that  the  evidence  in  this 
case  met  these  requirements.  The  sufficiency  of  proof  re- 
quired to  establish  a  constructive  trust  does  not  necessarily 
depend  upon  the  number  of  witnesses  testifying  to  the  facts 
alleged  and  relied  upon.  If  the  testimony  of  one  witness 
is  clear  and  convincing  it  may  be  sufficient.  {Larmon  v. 
Knight,  140  111.  232;  Stahl  v.  Stahl,  214  id.  131 ;  Wolford 
V.  Herrington,  74  Pa.  St.  31 1.)  While  the  evidence  offered 
by  appellants  tends  in  a  measure  to  contradict  the  claim  of 
appellee  as  to  the  circumstances,  terms  and  conditions  of 
the  conveyance  to  her  husband,  it  is  not  of  a  character  to 
raise  a  reasonable  doubt  of  the  reliability  of  appellee's  tes- 
timony, which  bears  inherent  evidence  of  its  truth.    There 
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is  that  in  the  circumstances  surrounding  the  transaction  and 
the  conduct  of  the  parties  in  connection  with  it,  so  fortify- 
ing and  strengthening  the  testimony  of  appellee's  witnesses 
that  we  have  no  reasonable  doubt  of  its  substantial  truth. 

It  is  contended  by  appellants  that  the  allegation  of  the 
cross-bill  that  appellee  placed  confidence  in  and  relied  upon 
the  good  faith  of  her  husband  in  keeping  his  promise  is 
not  sustained  by  the  proof ;  that  she  made  the  conveyance 
through  the  influence  and  upon  the  representation  of  her 
brother,  Fred  S.  Mayfield.  The  facts  which  we  have  above 
set  out  rather  fully  in  substance  are  a  sufficient  answer  to 
this  contention.  But  it  is  also  contended  that  the  relations 
between  appellee  and  her  husband  were  not  amicable  and 
the  trust  and  confidence  usually  existing  between  husband 
and  wife  did  not  exist  in  their  case.  At  the  time  the  deed 
was  made  the  parties  had  been  married  about  two  years, 
and  there  is  no  proof  that  at  that  time  their  relations  were 
not  pleasant  and  agreeable.  There  was  proof  that  some 
five  or  six  years  after  that  time  they  were  not  living  very 
happily  together.  It  clearly  appears  that  appellee  was  not 
willing  to  part  with  her  property  without  being  paid  for  it, 
and  we  cannot  suppose  that  she  would  have  conveyed  it  to 
anyone  upon  the  terms  and  conditions  she  did  convey  it 
except  a  husband  in  whom  she  imposed  trust  and  confidence. 
Without  regard  to  whether  she  was  inexperienced  in  busi- 
ness aflfairs  and  whether  her  husband  was  a  successful  busi- 
ness man,  the  proof  sustains  the  allegations  of  the  cross-bill 
as  to  the  terms  and  conditions  upon  which  she  made  the 
conveyance  to  her  husband,  and  the  chancellor  did  not  err 
in  so  holding  and  decreeing. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Bert  S.  Duzan,  PlaintiflF  in  Error. 

Opinion  filed  April  20,  Ipi6. 

1.  Criminal  law — when  bank  draft  is  property.  A  bank  draft 
is  property  within  the  meaning  of  the  statute. concerning  embezzle- 
ment, even  though  it  was  made  payable  to  a  named  person  as  ex- 
ecutrix and  was  indorsed  by  her  agent  in  her  name  as  executrix, 
where  the  agent  was  authorized  to  transact  all  business  of  the  es- 
tate for  the  executrix,  and  where  she  had  previously,  by  accepting 
the  proceeds  of  another  draft  indorsed  by  the  agent  in  the  same 
way,  recognized  his  authority  to  make  the  indorsement. 

2.  Same — what  admissible  for  the  purpose  of  showing  criminal 
intent.  On  the  trial  of  an  agent  charged  with  embezzlement  of  a 
draft  made  payable  to  his  principal  as  executrix  of  an  estate,  proof 
that  the  defendant  also  received  another  draft  payable  to  his  prin- 
cipal, which  he  indorsed  in  the  same  way  and  appropriated  to  his 
own  use,  is  admissible  for  the  purpose  of  showing  criminal  intent. 

3.  Same — jury  may  be  instructed  that  they  are  not  required  to 
believe  defendant's  testimony.  It  is  proper,  in  a  criminal  case,  to 
instruct  the  jury  that  they. are  not  required  to  believe  the  testimony 
of  the  defendant,  and  that  under  proper  circumstances,  explained 
in  the  instruction,  they  may  disregard  his  testimony  if  they  sec  fit 

4.  Same — jury  may  be  instructed  to  ignore  attorney's  appeal  for 
sympathy.  It  is  not  error,  in  a  criminal  case,  to  instruct  the  jury 
that  they  must  ignore  any  appeal  made  by  the  attorney  of  the  de- 
fendant to  the  sympathies  of  the  jury  in  view  of  the  consequences 
of  a  verdict  against  him,  and  that  it  is  the  duty  of  the  jury  to  con- 
sider the  case  regardless  of  such  appeal. 

5.  Same — when  afUdavits  of  juror  cannot  be  received  in  support 
of  verdict.  Where  it  is  alleged  as  error,  on  motion  for  new  trial, 
that  a  certain  instruction,  which  was  a  correct  instruction  and  read 
to  the  jury,  was  marked  "refused"  and  handed  to  the  jury  in  that 
condition  with  other  given  instructions,  affidavits  of  the  jurors  can 
not  be  received  to  show  that  they  did  not  notice  that  any  of  the  in- 
structions were  marked  "refused"  or  hear  any  other  juror  say  any- 
thing to  that  effect.  (Smith  v.  Eames,  3  Scam.  76,  Peck  v.  Brewer, 
48  111.  54,  and  Hughes  v.  People,  116  id.  330,  distinguished.) 

6.  Same — when  error  in  marking  correct  instruction  "refused" 
will  not  work  reversal.  Error  in  marking  a  correct  instruction  "re- 
fused" when  it  was,  in  fact,  read  to  the  jury  and  handed  to  them 
with  other  given  instructions  will  not  work  reversal,  even  though 
the  instruction  was  one  to  which  the  defendant  was  entitled  and 
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was  not  covered  by  any  other  instruction,  where  the  guilt  of  the 
defendant  is  so  conclusively  shown  by  the  evidence  that  the  jury 
could  not  have  done  otherwise  than  find  him  guilty  notwithstand- 
ing his  previous  good  reputation,  which  was  the  subject  of  the  in- 
struction in  question. 

7.  Same — failing  to  put  any  mark  on  one  of  defendant's  instruc- 
tions is  not  prejudicial  error.  Failure  of  the  court  to  put  any  mark 
on  one  of  the  instructions  read  to  the  jury  and  given  at  the  re- 
quest of  the  defendant  cannot  be  said  to  be  prejudicial  error. 

Writ  op  Error  to  the  Circuit  Court  of  Ogle  county; 
the  Hon.  Mazzini  Slusser,  Judge,  presiding. 

John  E.  Erwin,  for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  W.  J.  Emerson,  State's 
Attorney,  and  C.  H.  Linscott,  for  the  People. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Bert  S.  Duzan  was  convicted  of  the  crime  of  embezzle- 
ment in  the  circuit  court  of  Ogle  county  and  was  sentenced 
to  the  penitentiary  under  the  provisions  of  the  Indetermi- 
nate Sentence  act. 

Plaintiff  in  error  is  a  member  of  the  bar  of  Ogle  county. 
Alice  Petrie,  who  resided  at  the  home  of  her  sister,  Ade- 
laide Petrie,  in  the  city  of  Oregon,  in  Ogle  county,  employed 
him  to  draft  her  last  will  and  testament.  Testatrix  there- 
after died  in  the  month  of  March,  19 13.  By  her  will  she 
made  Adelaide  Petrie  her  sole  legatee  and  sole  executrix. 
Mrs.  Petrie  employed  plaintiff  in  error  to  assist  her  in  the 
probate  of  the  will,  and  after  the  will  was  admitted  to  pro- 
bate and  she  had  qualifiecj  as  executrix  she  employed  him 
to  assist  her  in  settling  the  estate.  Alice  Petrie  had  for- 
merly lived  at  Fairbury,  Nebraska,  and  she  had  property, 
at  the  time  of  her  death,  in  that  city.  It  is  uncontradicted 
that  Adelaide  Petrie  informed  plaintiff  in  error  that  there 
was  some  property  in  the  Harbine  Bank  of  Fairbury,  Ne- 
braska, and  that  she  desired  to  have  it  brought  to  the  city 
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of  Oregon.  It  was  thereafter  ascertained  that  there  was  at 
that  time  in  that  bank  the  following  property  of  the  estate 
of  Alice  Petrie:  A  savings  deposit  of  $388.79  and  one  of 
$1201.04;  2ilso  a  note  and  mortgage  upon  which  there  was 
a  balance  due  of  $900,  with  accrued  interest  from  Januarj' 
26,  191 3.  At  the  request  of  plaintiff  in  error,  the  Harbine 
Bank,  on  May  21,  19 13,  mailed  him  a  draft,  payable  to 
Adelaide  Petrie,  executrix,  for  $388.79,  (the  amount  of  the 
smaller  savings  account,)  and  on  May  23,  1913,  this  draft 
was  cashed  by  plaintiff  in  error  at  the  Oregon  City  Savings 
Bank,  he  indorsing  it,  "Adelaide  Petrie,  Executrix,  per  Bert 
S.  Duzan,  her  att'y"  Of  this  sum  plaintiff  in  error  turned 
over  to  Mrs.  Petrie  $338.79,  retaining  $50,  with  her  con- 
sent, to  apply  on  his  fee.  On  May  22,  19 13,  another  draft 
for  $1201.04,  payable  to  the  order  of  Mrs.  Petrie  as  exeai- 
trix,  was  mailed  to  plaintiff  in  error  by  the  Harbine  Bank, 
and  on  May  24,  191 3,  this  draft  was  paid  by  the  Oregon 
State  Savings  Bank  to  the  plaintiff  in  error,  he  indorsing 
it  the  same  as  he  had  the  first  draft.  On  May  28,  1913,  the 
Harbine  Bank  mailed  plaintiff  in  error  a  draft  for  $900, 
payable  to  the  order  of  Mrs.  Petrie  as  executrix,  and  on 
May  29,  19 1 3,  this  draft  was  cashed  by  plaintiff  in  error  at 
the  Oregon  State  Savings  Bank,  he  indorsing  it  the  same  as 
he  did  the  first  draft.  No  part  of  the  amounts  of  the  last 
two  mentioned  drafts  has  ever  been  paid  by  plaintiff  in  er- 
ror to  Mrs.  Petrie.  Plaintiff  in  error  was  indicted  for  the 
embezzlement  of  the  $900  draft. 

The  facts  above  detailed  are  uncontradicted.  Plaintiff 
in  error  testified  on  the  trial  that  after  he  was  employed  by 
Mrs.  Petrie  she  directed  him  to  ascertain  the  amount  of  the 
mortgage  and  the  money  on  deposit  in  the  Harbine  Bank, 
and  that  on  April  9,  1913,  he  wrote  a  letter  to  the  bank  in- 
quiring what  was  on  deposit  and  also  about  the  mortgage; 
that  in  reply  to  this  letter  the  bank  wrote  him  that  Mrs. 
Petrie  had  a  balance  in  the  savings  department  of  $388.79 
and  a  mortgage  due  about  February  i,  19 14,  amounting  to 
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$900,  which  was  all  that  could  be  found ;  that  he  later  saw 
Mrs.  Petrie  and  advised  her  of  the  contents  of  this  letter; 
that  at  this  interview  Mrs.  Petrie  was  accompanied  by  her 
daughter,  Florence  Dexter.  He  testified  that  in  that  con- 
versation Mrs.  Petrie  expressed  the  desire  to  have  the  bal- 
ance in  the  savings  account  and  the  note  and  mortgage  sent 
to  Oregon,  and  that  he  told  her  that  the  mortgage  was  no 
doubt  drawing  a  higher  rate  of  interest  in  Nebraska  than 
she  could  secure  here  and  that  she  had  better  leave  it  there, 
but  she  insisted  upon  having  the  same  sent  to  Oregon ;  that 
he  thereupon  wrote  the  bank  to  send  the  balance  of  the  sav- 
ings account  and  to  return  the  note  and  mortgage;  that 
in  response  to  this  letter  the  bank  sent  him  the  draft  for 
$388.79  but  stated  that  the  mortgagor  preferred  that  the 
mortgage  be  kept  at  home,  and  offered  to  send  a  draft  for 
$900  and  close  the  deal ;  that  upon  receiving  this  letter  he 
sent  for  Mrs.  Petrie  and  she  came  to  his  office ;  that  he  read 
this  letter,  which  was  dated  Ma^  21,  1913,  told  her  that  he 
had  received  a  draft  for  $388.79,  and  thereupon  paid  her 
the  amount  of  that  draft  less  $50  which  it  was  agreed  he 
should  apply  upon  his  fees;  that  he  told  Mrs.  Petrie  that 
he  was  in  need  of  some  money,  and  that  since  the  bank 
wanted  to  keep  the  mortgage  there,  if  they  would  send  on 
the  $900  he  could  use  it  and  would  pay  her  five  per  cent  on 
it  for  the  full  year  from  the  date  of  the  note  and  mort- 
gage, which  was  January  26;  that  she  said  she  did  not 
need  the  money, — just  so  she  was  sure  she  would  get  it 
when  it  was  time  to  close  the  estate  it  would  be  satisfactory 
to  her ;  that  at  that  time  Mrs.  Petrie  talked  to  him  about  a 
niece  who  was  consulting  an  attorney  and  was  threatening 
to  bring  a  suit  to  contest  the  will  of  Alice  Petrie ;  that  in 
the  afternoon  of  May  24,  191 3,  he  received  another  letter 
from  the  Harbine  Bank,  which  was  dated  May  23,  stating 
that  in  looking  over  their  books  they  had  discovered  that 
Mrs.  Petrie  had  two  savings  accounts,  in  one  of  which  she 
had  the  amount  which  had  previously  been  sent  to  plaintiff 

272  -  31 

Digitized  by  VjOOQ IC 


482  The  People  v.  Duzan.  B78  DL 

in  error  and  in  the  other  the  sum  of  $1201.04,  for  which 
they  inclosed  a  draft;  that  upon  receiving  that  letter  he 
at  once  sent  for  Mrs.  Petrie;  that  she  came  to  his  office 
and  he  read  this  letter  to  her  and  talked  to  her  about  using 
the  $900  and  paying  her  interest  upon  it,  and  told  her  that 
he  could  use  this  additional  sum  of  $1201.04  nicely  at  that 
time  and  pay  her  interest  upon  it ;  that  he  had  money  com- 
ing in  later  and  no  doubt  would  have  plenty  of  it  by  the 
time  the  estate  would  be  closed  up,  so  there  would  be  no 
question  about  being  able  to  pay  it  over  at  that  time ;  that 
he  told  her  of  several  sources  from  which  he  expected  to 
receive  money  in  the  near  future;  that  she  gave  her  con- 
sent for  him  to  use  these  sums  and  told  him  to  keep  a  record 
of  it;  that  as  far  as  she  cared,  he  could  have  the  money 
if  he  would  have  it  ready  for  her  when  it  was  time  to 
close  the  estate;  that  he  stated  to  her  that  he  had  cashed 
the  first  draft  that  was  payable  to  her  as  executrix,  as  her 
attorney,  and  told  her  if  if  was  all  right  with  her  he  would 
cash  the  draft  for  $1201.04  in  the  same  way  and  keep  a 
record  of  it  and  use  the  money,  and  that  she  replied,  "Ver>' 
well ;"  that  he  also  told  her  he  had  written  that  morning  to 
the  bank  to  send  the  $900  and  no  doubt  it  would  come  pay- 
able to  her  as  executrix  and  asked  for  permission  to  indorse 
that  draft  as  her  attorney,  and  that  she  told  him  it  would 
be  all  right  so  far  as  she  was  concerned ;  that  on  February 
14,  1914,  he  paid  Mrs.  Petrie  $45,  being  the  amount  of  in- 
terest due  on  January  26  under  their  agreement  in  reference 
to  the  $900  loan ;  that  at  the  time  he  gave  her  this  check 
he  told  her  it  was  for  the  interest  on  the  $900  loan;  that 
he  also  told  her,  in  explaining  why  he  did  not  pay  the  in- 
terest on  the  $1201.04  loan  at  that  time,  that  there  was  a 
balance  due  him  for  services  rendered  the  estate  and  there 
would  be  more  services  to  be  rendered,  and  if  it  was  sat- 
isfactory to  her  he  would  let  the  interest  on  the  $1201.04 
apply  on  his  services,  which  would  amount  to  practically 
the  same  as  the  interest,  to  which  she  assented ;   that  in  the 
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book  in  which  plaintiff  in  error  kept  account  of  his  business 
transactions  with  different  people  he  kept  his  account  with 
Mrs.  Adelaide  Petrie  as  executrix,  but  that  he  never  gave 
Mrs.  Petrie  a  note  or  any  other  written  memorandum  of 
this  indebtedness  and  never  made  any  other  record  of  it 
except  that  which  he  made  in  his  own  book  account;  that 
in  March,  1914,  he  asked  her  to  loan  him  $2000  which  she 
had  on  deposit  in  the  Ogle  County  Bank;  that  in  April, 
19 1 4,  her  niece  and  nephew  filed  a  bill  to  contest  the  will, 
and  she  came  to  his  office  in  reference  to  it  and  paid  him 
a  retainer  in  that  proceeding  of  $200,  which  was  to  apply 
on  his  fees  in  the  matter  of  the  contest  of  the  will ;  that  he 
was  at  the  residence  of  Mrs.  Petrie  on  February  13,  191 5, 
when  he  told  her  that  he  did  not  have  the  money  but  that 
he  expected  to  have  it  in  a  day  or  two  and  that  she  would 
be  paid;  that  the  daughter,  Mrs.  Dexter,  was  there,  and 
Mrs.  Petrie  said  that  she  did  not  want  to  make  plaintiff 
in  error  any  trouble,  and  he  said  that  he  did  not  want  any 
trouble  or  embarrassment  about  it  and  that  he  would  get 
the  money ;  that  she  said  she  had  seen  the  State's  attorney, 
and  she  seemed  to  be  vindictive. . 

Adelaide  Petrie  testified  that  at  the  time  she  employed 
the  plaintiff  in  error  she  told  him  she  did  not  know  much 
about  business,  and  he  told  her  she  did  not  need  to, — that 
he  would  do  all  the  business  and  wanted  her  to  leave  it  to 
him;  that  he  advised  her  to  leave  the  $900  in  Nebraska, 
and  that  she  did  not  know  until  January,  191 5,  that  he  had 
collected  the  $900  or  had  received  the  draft  for  $1201.04; 
that  she  never  had  any  such  conversations  with  plaintiff  in 
error  as  he  related  in  reference  to  borrowing  either  the  $900 
or  the  $1201.04;  that  in  January,  191 5,  she  employed  Ly- 
man Dexter  to  find  out  for  her  the  condition  of  the  estate, 
and  he  discovered  that  plaintiff  in  error  had  received  the 
draft  for  $900  and  a  draft  for  $1201.04  fi*c>m  the  Harbine 
Bank,  and  that  this  was  the  first  time  that  she  had  ever 
known  that  these  amounts  had  been  received  by  plaintiff  in 
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error ;  that  plaintiff  in  error  had  never  told  her  at  any  time 
that  he  had  collected  these  amounts  on  the  drafts  and  she 
had  never  given  her  consent  to  collect  the  amount  of  the 
mortgage ;  that  plaintiff  in  error  had  never  turned  over  to 
her  any  part  of  the  amount  he  had  collected  on  these  two 
drafts;  that  on  February  13,  191 5,  plaintiff  in  error  was 
at  her  home  and  she  told  him  she  needed  the  money  and 
that  if  he  did  not  get  it  it  would  cripple  her,  and  that  he 
said  if  it  would  cripple  her  what  would  it  do  to  him;  that 
from  May,  191 3,  until  January,  191 5,  plaintiff  in  error  was 
acting  as  her  attorney  in  the  matter  of  the  estate ;  that  he 
was  employed  to  do  all  the  business  connected  with  the  es- 
tate and  that  she  was  simply  to  be  the  nominal  executrix; 
that  she  did  not  recollect  that  he  had  ever  given  her  a  check 
for  $45  as  interest  on  the  $900,  although  she  admitted  that 
the  check  was  indorsed  on  the  back  in  her  handwriting; 
that  she  supposed  this  note  was  still  in  Nebraska,  and  that 
he  came  to  her  house  in  March,  19 14,  and  asked  her  to  loan 
him  $2000  which  she  had  in  the  bank  at  Oregon.  This 
loan  was  not  made. 

Mrs.  Florence  Dexter  testified  that  she  was  at  plaintiff 
in  error's  office  with  her  mother  on  one  occasion ;  that  she 
asked  him  at  that  time  how  much  money  there  was  in  the 
bank  in  Nebraska,  and  he  replied  $900;  that  her  mother 
stated  that  she  had  heard  her  sister  say  two  years  before 
that  she  had  $2000  in  the  bank,  and  that  plaintiff  in  error 
replied,  "No,  there  was  $900;"  that  her  mother  said  that 
she  had  better  have  that  brought  here,  and  plaintiff  in  er- 
ror advised  her  not  to  do  so ;  that  she  was  present  at  her 
mother's  home  on  February  13,  1915,  when  plaintiff  in  er- 
ror was  there ;  that  he  was  to  have  had  the  money  for  her 
mother  that  day,  and  he  told  her  he  did  not  have  it  but 
would  have  it  by  the  following  Monday;  that  her  mother 
said  to  him,  "Bert,  I  want  you  to  get  that  money  for  me; 
if  I  don't  get  it  it  will  cripple  me,  because  I  need  it,"  and 
he  said,  "Mrs.  Petrie,  I  surely  will  have  your  money  for 
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you;  if  it  will  do  that  for  you  what  will  it  do  for  me? 
surely  will  have  the  money  for  you;  I  know  the  penalty;" 
that  she  said,  "You  must  get  me  the  money  on  account  of 
your  wife  and  babies,"  and  he  said,  "I  will  get  it  for  you ; 
I  will  have  it  for  you." 

Lyman  Dexter,  an  attorney  at  law,  testified  that  in  Jan- 
uary, 191 5,  Mrs.  Petrie  employed  him  in  the  matter  of  the 
estate  of  Alice  Petrie;  that  prior  to  that  time  he  had  been 
engaged  in  reference  to  the  will  contest ;  that  in  the  latter 
part  of  January,  191 5,  he  had  a  conversation  with  plaintiff 
in  error,  in  which  he  stated  that  he  had  in  the  neighborhood 
of  $1200  belonging  to  the  estate  of  Alice  Petrie  of  which 
no  one  except  himself  had  any  knowledge;  that  he  had 
refrained  from  telling  anyone  concerning  it  so  that  no  one 
would  know  what  funds  there  were  in  the  estate  and  it 
would  be  possible  to  get  a  better  settlement  of  the  will  con- 
test; that  he  asked  the  witness  to  accompany  him  to  his 
office,  which  he  did,  and  while  there  plaintiff  in  error  pro- 
duced a  book  and  enumerated  the  funds  he  had  collected  or 
had  in  his  possession  belonging  to  the  estate,  reciting  one 
item  of  $1201.04,  oric  of  $900  and  one  of  $388.79;  that  he 
stated  that  he  had  settled  with  Mrs.  Petrie  for  the  last  item 
but  that  he  had  the  proceeds  from  the  $1201.04  and  $900 
Collections  in  his  possession,  and  that  he  said  he  expected  to 
make  that  good  and  would  immediately  make  an  effort  to 
produce  the  money. 

It  is  hardly  necessary  to  discuss  the  contention  that  the- 
verdict  of  the  jury  and  judgment  of  the  court  are  contrary 
to  the  evidence.  The  evidence  of  guilt  is  convincing.  The 
testimony  of  plaintiff  in  error,  standing  alone,  is  far  from 
satisfactory  as  an  exposition  of  his  innocence.  While  an 
attorney  may  be  so  lacking  in  prudence  as  to  borrow  money 
in  the  hands  of  his  client  as  executrix  and  give  his  client 
no  evidence  whatever  of  the  indebtedness,  if  he  indulges 
in  that  practice  he  must  not  complain  if  his  actions  and 
his  testimony  are  subjected  to  the  closest  scrutiny  and  re- 
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garded  with  grave  suspicion  when  there  are  so  many  cir- 
cumstances which  tend  to  utterly  discredit  the  story  he  tells. 
In  this  case  the  contention  of  plaintiff  in  error  that  he  bor- 
rowed this  money  is  thoroughly  discredited.  He  indorsed 
the  name  of  his  client  on  the  draft  for  $388.79  without  any 
question  and  cashed  it.  Mrs.  Petrie  accepted  the  amount  of 
this  draft  and  did  not  question  his  right  to  indorse  it.  Nev- 
ertheless, plaintiff  in  error  was  particular,  according  to  his 
story,  to  secure  her  specific  consent  to  indorse  her  name  on 
the  other  two  drafts.  He  states  that  he  offered  in  May  to 
pay  a  full  year's  interest  on  the  $900  from  the  26th  of  Jan- 
uary preceding  in  consideration  for  the  loan  being  made  to 
him,  that  date  being  fixed  because  it  was  the  date  of  the 
mortgage  and  the  accrued  interest  was  forfeited  when  the 
mortgage  was  paid  before  maturity.  There  would  appear 
to  be  some  reason  for  the  making  of  such  an  agreement  as 
to  the  payment  of  interest  on  that  amount.  The  $1201.04, 
however,  was  a  savings  deposit,  and  it  does  not  appear  that 
any  interest  was  forfeited  upon  the  collection  of  that  ac- 
count. He  does  not  state  that  any  special  arrangement  was 
made  in  reference  to  the  time  of  the  payment  of  interest  on 
this  sum,  yet  he  testified  that  when  he  paid  Mrs.  Petrie,  in 
February,  the  $45  which  was  due  on  the  $900  on  Janu- 
ary 26,  1914,  he  explained  as  a  reason  for  not  paying  the 
interest  on  the  $1201.04  at  that  time  that  she  owed  him 
some  fees  in  the  matter  of  the  estate  and  that  by  the  time 
the  estate  was  closed  up  his  fees  would  equal  the  amount 
of  interest  due  on  that  loan,  although  it  then  lacked  three 
months  of  being  a  year  from  the  time  he  claims  he  bor- 
rowed the  $1201.04  from  Mrs.  Petrie.  Plaintiff  in  error 
admits  that  in  March,  1914,  he  attempted  to  borrow  from 
Mrs.  Petrie  $2000  which  she  had  on  deposit  in  the  bank  at 
Oregon.  From  a  consideration  of  all  the  evidence  it  is  evi- 
dent that  if  he  had  secured  this  loan  his  purpose  was  to  re- 
place the  money  he  had  appropriated  from  the  funds  of  the 
estate  before  time  for  final  settlement.     He  also  testified 
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that  in  May,  19 14,  at  the  time  the  bill  to  contest  the  will 
was  filed,  Mrs.  Petrie  paid  him  a  retainer  of  $200.  At  that 
time  he  was  indebted  to  her,  according  to  his  own  testimony, 
over  $2100.  While  it  is  true  that  the  mere  fact  that  the 
plaintiff  in  error  may  have  owed  this  money  to  Mrs.  Petrie 
would  not  have  precluded  him  from  collecting  a  retainer, 
still  a  few  months  previous  to  this  time,  according  to  his 
testimony,  he  was  offering  to  offset  his  fees  due  from  Mrs. 
Petrie  against  the  amount  of  interest  due  from  him  on  the 
pretended  loan.  The  time  for  closing  the  estate  had  ar- 
rived, when  the  loans  were  due  according  to  the  testimony 
of  plaintiff  in  error,  and  it  seems  unreasonable  if  this  loan 
was  made  by  Mrs.  Petrie,  as  plaintiff  in  error  testified,  that 
she  would  pay  him  a  retainer  of  $200  without  some  protest 
and  without  asking  to  have  it  applied  on  the  amount  then 
due  her.  While  plaintiff  in  error  denies  that  he  used  the 
language  attributed  to  him  by  Mrs.  Petrie  and  Mrs.  Dexter 
on  the  occasion  when  he  called  at  Mrs.  Petrie's  home  on 
February  13,  191 5,  he  admits  that  Mrs.  Petrie  did  tell  him 
that  she  had  consulted  the  State's  attorney,  and  he  told  her 
he  didn't  want  any  trouble  or  embarrassment  and  would  get 
her  the  money,  but  he  does  not  say  that  he  called  her  atten- 
tion to  the  fact  that  the  State's  attorney  could  do  nothing 
because  this  was  a  loan.  From  his  own  recital  of  what  oc- 
curred on  that  occasion  he  placed  himself  in  the  position  of 
admitting  his  culpability. 

The  plaintiff  in  error  seeks  to  destroy  the  effect  of  Mrs. 
Petrie's  testimony  by  calling  attention  to  the  indisputable 
proof  that  he  made  her  a  payment  by  check  of  $45  at  about 
the  time  the  interest  would  become  due  on  the  $900  note 
and  mortgage,  together  with  her  testimony  that  he  had 
never  paid  her  interest  on  this  amount.  Mrs.  Petrie  was 
a  woman  seventy-four  years  of  age,  who  had  never  had 
any  business  experience  and  who  could  not  be  expected  to 
understand  all  the  details  of  this  business  as  well  as  a  per- 
son who  had  had  more  experience  along  this  line.     But 
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while  she  had  no  recollection  of  this  payment  being  made 
to  her,  she  did  admit  that  her  signature  was  indorsed  on 
the  back  of  the  check.  It  is  not  remarkable  that  this  trans- 
action did  not  particularly  impress  Mrs.  Petrie.  She  had 
employed  plaintiflF  in  error  to  transact  all  the  business  in 
the  matter  of  the  estate  and  no  doubt  accepted  any  payments 
made  to  her  as  a  matter  of  course.  The  $900  mortgage 
was  drawing  interest  at  the  rate  of  five  per  cent,  and  even 
had  plaintiff  in  error  explained  to  her  when  he  paid  her  the 
$45  that  it  was  interest  on  the  $900,  if  she  believed  that 
that  loan  was  still  in  Nebraska  she  would  naturally  have 
associated  the  payment  as  one  being  made  on  that  note  and 
mortgage. 

A  careful  consideration  of  the  testimony  does  not  leave 
the  vestige  of  a  doubt  of  the  guilt  of  plaintiff  in  error. 

The  indictment  charged  plaintiff  in  error  with  the  em- 
bezzlement of  the  $900  draft.  Upon  the  theory  that  this 
draft  was  payable  to  Adelaide  Petrie,  executrix,  and  that 
it  had  never  been  delivered  to  the  payee  personally  nor  to 
a  person  authorized  by  her  to  receive  it,  it  is  contended  that 
it  was  not  property  within  the  meaning  of  the  statute,  and 
that  there  is  consequently  no  evidence  upon  which  to  sustain 
the  verdict  and  the  judgment  of  the  court.  This  contention 
cannot  be  sustained.  It  is  conclusively  shown  that  plaintiff 
in  error  was  the  authorized  agent  of  Mrs.  Petrie  to  transact 
all  the  business  arising  in  the  matter  of  this  estate.  That 
she  recognized  his  authority  to  indorse  her  name  by  himself 
as  her  attorney  to  secure  the  payment  of  a  draft  is  shown 
by  the  transaction  in  reference  to  the  draft  for  $388.79. 
When  that  draft  was  received  by  the  plaintiff  in  error,  al- 
though it  was  made  payable  to  Adelaide  Petrie,  executrix, 
he  cashed  the  same  at  the  bank  by  indorsing  her  name  as 
her  attorney,  and  Mrs.  Petrie  approved  the  transaction  and 
accepted  the  amount  of  the  draft  less  the  fee  which  he  re- 
tained out  of  the  same.  Plaintiff  in  error  was  authorized 
by  Mrs.  Petrie  to  receive  any  money  or  evidence  of  indebt- 
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edness  belonging  to  her  as  executrix  of  this  estate,  and 
when  he  received  the  draft  for  $900  it  became  property 
within  the  meaning  of  the  statute,  just  as  effectively  as 
though  it  had  been  received  by  Mrs.  Petrie  herself. 

The  indictment  consisted  of  three  counts.  By  the  first 
count  plaintiff  in  error  was  charged  with  the  embezzlement 
of  the  $900  draft,  by  the  second  count  he  was  charged  with 
larceny  as  bailee,  and  by  the  third  count  with  larceny.  It 
is  contended  that  the  court  erred  in  denying  the  motion  of 
plaintifl  in  error  to  require  the  People  to  elect  as  to  which 
count  of  the  indictment  they  would  proceed  under.  We 
are  unable  to  find  from  the  abstract  that  any  such  motion 
was  made,  but,  in  any  event,  the  court  instructed  the  jury 
that  the  only  question  submitted  for  their  determination  was 
whether  plaintiff  in  error  had  embezzled  the  $900  draft. 

Over  the  objection  of  plaintiff  in  error  the  court  admit- 
ted evidence  of  the  receipt  of  the  draft  for  $1201.04  ^^d 
its  appropriation  by  plaintiff  in  error,  and  it  is  contended 
that  this  was  error.  It  is  proper  to  prove  other  acts  of 
embezzlement  similar  to  the  one  charged,  for  the  purpose 
of  showing  criminal  intent.  {Schintz  v.  People,  178  111. 
320;  Juretich  v.  People,  223  id.  484;  People  v.  Hagenozv, 
236  id.  514;  People  v.  Dougherty,  266  id.  420.)  The  court 
expressly  limited  the  admission  of  this  testimony  to  that 
purpose  and  did  not  err  in  admitting  it. 

Complaint  is  made  of  the  giving  of  a  number  of  instruc- 
tions on  the  part  of  the  People  and  of  the  refusal  to  give 
five  instructions  asked  on  the  part  of  plaintiff  in  error.  The 
first  given  instruction  complained  of  contained  the  defini- 
tion of  embezzlement  as  it  is  found  in  the  statute,  and  it 
is  claimed  that  this  was  error,  because  in  defining  what  con- 
stitutes embezzlement  the  instruction  included  elements  not 
appearing  in  the  indictment.  The  part  of  the  instruction 
which  is  apparently  complained  of  is  that  which  states  that 
if  any  officer,  agent,  clerk  or  servant  of  any  incorporated 
company,  or  if  a  clerk,  agent,  servant  or  apprentice  of  any 
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person  or  co-partnership  or  society,  takes  and  secretes  with 
intent  to  embezzle  or  with  intent  to  fraudulently  convert  to 
his  own  use  any  property,  he  shall  be  deemed  guilty  of 
larceny.  The  error,  if  any,  in  giving  this  instruction  was 
harmless,  as  it  is  not  coiitended  that  plaintiff  in  error  took 
and  secreted  any  property  with  intent  to  embezzle,  and  there 
is  no  proof  to  that  effect.  All  the  proof  is  to  the  effect 
that  he  embezzled  the  draft  immediately  upon  its  receipt. 

Given  instructions  numbered  5,  6  and  7  are  complained 
of  on  the  ground  that  they  invade  the  province  of  the  jury. 
They  are  not  subject  to  that  criticism. 

It  is  contended  that  under  the  holding  in  People  v.  Ris- 
cho,  262  111.  596,  instruction  No.  14  was  erroneous.  This 
instruction  is  materially  different  from  the  tenth  instruction 
complained  of  in  the  Rischo  case,  supra.  Here  the  jury  are 
not  told  that  if  they  are  convinced  that  they  have  an  abid- 
ing conviction  of  the  guilt  of  the  defendant  then  they  are 
satisfied  beyond  a  reasonable  doubt. 

Plaintiff  in  error  urges  that  under  the  holding  in  People 
V.  Barkas,  255  111.  516,  instruction  No.  26  is  erroneous.  It 
is  proper  to  instruct  the  jury  that  they  are  not  required  to 
believe  the  testimony  of  a  defendant,  and  that  under  proper 
circumstances  they  may,  if  they  see  fit,  disregard  his  testi- 
mony. This  instruction  differs  materially  from  the  fifth 
given  instruction  in  the  Barkas  case,  supra,  and  is  not  sub- 
ject to  the  objections  made  to  that  instruction. 

The  twenty-seventh  given  instruction  told  the  jury  that 
they  must  ignore  any  appeal  made  by  the  attorney  for  the 
defendant  to  the  sympathies  of  the  jury  in  view  of  the  con- 
sequences of  a  verdict  against  him,  and  that  it  was  the 
jury's  duty  to  consider  the  case  regardless  of  such  appeal. 
It  was  not  error  to  give  this  instruction. 

Plaintiff  in  error  produced  twelve  witnesses  who  testi- 
fied that  the  plaintiff  in  error's  reputation  for  honesty  and 
integrity  in  that  community  was  good.  The  People  pro- 
duced six  witnesses  who  testified  that  his  reputation  in  that 
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respect  was  bad.  The  eighteenth  instruction  offered  on  be- 
half of  plaintiff  in  error  was  on  the  question  of  the  good 
character  of  plaintiff  in  error  and  correctly  stated  the  law. 
This  instruction  was  read  to  the  jury  and  was  included  in 
and  bound  with  the  series  of  given  instructions.  Upon  this 
instruction  the  court  indorsed  the  word  "refused,"  and  it 
was  so  handed  to  the  jury  and  taken  by  them  to  the  jury 
room.  The  action  of  the  court  in  thus  indorsing  this  in- 
struction was  no  doubt  inadvertent,  as  there  is  no  conten- 
tion that  it  was  not  read  with  the  given  instructions.  Upon 
the  hearing  of  the  motion  for  a  new  trial  each  of  the  jurors 
made  affidavit  that  he  remembered  that  the  presiding  judge 
read  to  the  jury  a  large  number  of  instructions  in  the  case 
and  that  the  instructions  were  taken  by  the  jury  to  the  jury 
room  when  they  retired;  that  he  did  not  notice  that  any 
of  said  instructions  had  written  on  the  margin  the  word 
"refused,"  and  that  he  did  not  hear  any.  member  of  the 
jury  say  anything  to  the  effect  that  any  of  said  instructions 
had  the  word  "refused"  written  on  the  margin,  and  that 
he  did  not  know,  at  any  time  during  the  consideration  of 
the  case,  that  any  instruction  had  the  word  "refused"  writ- 
ten thereon.  Plaintiff  in  error  moved  to  strike  these  af- 
fidavits from  the  files,  which  motion  was  overruled,  and 
thereafter  the  motion  for  a  new  trial  was  overruled.  The 
People  contend  that  these  affidavits  were  properly  received 
and  considered,  and  that  they  cured  the  error  of  the  court, 
if  such  it  was,  in  indorsing  the  word  "refused"  on  the  mar- 
gin of  plaintiff  in  error's  instruction  No.  i8.  In  support 
of  this  contention  Smith  v.  Barnes,  3  Scam.  76,  Peck  v. 
Brewer,  48  111.  54,  and  Hughes  v.  People,  116  id.  330,  are 
cited.  It  is  true  that  in  those  cases  the  general  rule  is  an- 
nounced that  the  affidavits  of  jurors  cannot  be  received  to 
impeach  their  verdict  but  may  be  received  to  support  it. 
An  examination  of  the  cases  relied  on  discloses  that  in  each 
instance  where  this  rule  was  invoked  in  favor  of  receiving 
such  affidavits  complaint  had  been  made  of  the  misconduct 
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of  the  jury  after  they  had  retired  to  consider  of  their  ver- 
dict, or  of  the  incapacity  of  some  juror  occurring  after  they 
had  retired  to  consider  of  their  verdict,  or  the  like.  In  no 
instance  has  the  rule  ever  been  applied  where  the  error  com- 
plained of  had  been  committed  by  the  court  either  in  the  ad- 
mission of  testimony  or  in  giving  instructions  to  the  jury. 
In  such  cases  the  affidavit  of  a  juror  that  the  error  com- 
plained of  did  not  affect  the  verdict  cannot  be  received. 
The  jurors  can  no  more  be  heard  to  say  that  in  arriving  at 
their  verdict  they  ignored  certain  evidence  which  had  been 
admitted  or  did  not  give  any  consideration  whatever  to  cer- 
tain instructions  given,  in  order  to  support  their  verdict, 
than  they  would  be  heard  to  impeach  the  verdict.  The  af- 
fidavits were  improperly  received  and  cannot  be  considered 
in  determining  whether  or  not  this  was  prejudicial  error. 
This  was  the  only  instruction  offered  on  this  subject.  The 
defendant  had  the  right  to  prove  his  general  reputation  for 
honesty  and  integrity,  and  it  was  a  material  matter  to  be 
considered  in  case  he  elected  to  put  his  reputation  in  issue. 
He  produced  twelve  witnesses  who  testified  to  his  good  rep- 
utation in  this  respect.  On  the  other  hand,  the  People  pro- 
duced six  representative  citizens, — ^two  bank  presidents,  one 
bank  cashier,  one  book-keeper  in  a  bank,  one  merchant  and 
one  abstracter, — who  testified  that  his  reputation  for  hon- 
esty and  integrity  was  bad.  It  is  true  that  these  witnesses 
did  not  testify  that  his  reputation  had  been  bad  much  be- 
yond the  time  that  this  transaction  concerning  the  $900 
draft  occurred.  The  mere  fact  that  the  People  were  able 
to  produce  witnesses  who  testified  to  the  bad  reputation  of 
plaintiff  in  error  did  not  preclude  him  from  having  the  jury 
properly  instructed  upon  this  question.  We  are  of  the  opin- 
ion, however,  from  a  consideration  of  the  whole  case,  that 
the  marking  of  this  instruction  "refused"  and  giving  the 
same  in  that  condition  to  the  jury  does  not  constitute  preju- 
dicial error.  The  guilt  of  plaintiff  in  error  is  so  conclu- 
sively shown  from  this  record  that  it  is  not  possible  to  con- 
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ceive  how  the  jury  could  have  come  to  any  other  conclusion 
even  if  they  believed  that  plaintiff  in  error  had  previously 
borne  a  good  reputation  for  honesty  and  integrity.  If  any 
doubt  whatever  of  the  guilt  of  plaintiff  in  error  could  be 
grounded  upon  the  facts  disclosed  an  entirely  different  situ- 
ation would  be  presented,  but  as  we  view  the  proof  made, 
we  are  of  the  opinion  that  plaintiff  in  error  was  not  preju- 
diced by  this  action  of  the  court. 

The  court  failed  to  place  any  mark  whatever  upon  in- 
struction No.  21  given  on  behalf  of  plaintiff  in  error,  and 
this  is  assigned  as  error.  We  do  not  think  that,  in  any 
event,  the  reading  of  an  instruction  to  the  jury  and  the 
handing  of  it  to  them  without  putting  any  mark  upon  it  at 
all  would  constitute  prejudicial  error.  No  reasonable  man 
could  draw  any  conclusion  prejudicial  to  a  defendant  from 
the  fact  that  the  court  had  given  the  jury  an  instruction 
without  marking  it  "given."  Hart  v.  Wabash  Southern 
Railway  Co.  "238  111.  336. 

Complaint  is  made  of  the  action  of  the  court  in  refus- 
ing to  give  five  instructions  asked  on  behalf  of  plaintiff  in 
error.  The  competent  parts  of  these  instructions  were  all 
included  in  instructions  which  were  given  on  the  part  of 
plaintiff  in  error,  and  there  is  no  ground  for  complaint  on 
account  of  the  refusal  of  any  of  them. 

It  is  claimed  that  plaintiff  in  error  was  prejudiced  on 
the  trial  by  the  misconduct  of  Mrs.  Florence  Dexter  while 
her  mother  was  upon  the  stand.  While  the  record  discloses 
that  counsel  for  plaintiff  in  error  objected  to  the  conduct 
of  Mrs.  Dexter,  it  appears  that  the  court  did  not  observe 
any  misconduct  on  her  part,  and  there  is  nothing  in  the  rec- 
ord to  disclose  to  us  what  that  misconduct  consisted  of,  if 
there  was  any.  There  is  nothing  presented  for  review  on 
that  question. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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The  People  ex  rcL  Thomas  J.  Dale,  County  Collector,  Ap- 
pellee, vs,  William  J.  Jackson,  Receiver,  Appellant. 

Opinion  filed  April  20,  ipid, 

1.  Taxes — when  item  of  county  tax  is  sufficiently  specific.  An 
item  of  a  county  tax  for  **Public  buildings,  light,  heat  and  repairs, 
$12,000,"  is  valid,  as  being  for  the  general  purpose  of  maintenance, 
care  and  repair  of  public  buildings,  and  it  is  not  necessary  that 
the  amounts  required  for  each  part  of  such  general  purpose  be 
stated  separately. 

2.  Same — county  board  cannot  levy  full  amount  for  salaries  of 
State's  attorney  and  his  assistant.  The  power  of  the  county  board 
to  make  a  levy  to  pay  the  salaries  of  the  State's  attorney  and  his 
assistant  extends  only  to  such  sum  as  in  the  reasonable  discretion 
of  the  board  will  equal  the  deficiency  in  the  collections  of  the 
State's  attorney's  office  out  of  which  such  salaries  are  paid,  and  it 
is  without  power  to  levy  an  amount  equal  to  the  full  salaries  of 
such  officers. 

3.  Same — the  county  board  may  authorise  the  employment  of  a 
stenographer  for  State's  attorney  and  levy  a  tax  for  compensation. 
If  the  employment  of  a  stenographer  is  necessary  to  the  perform- 
ance of  the  duties  of  the  State's  attorney  the  county  board  may 
authorize  such  employment  and  levy  a  tax  for  the  necessary  salary, 
as  the  act  of  191 3  in  regard  to  State's  attorneys  contemplates  the 
employment  of  other  employees  besides  the  assistant  State's  attor- 
ney and  the  incurring  of  other  legal  expenses  of  the  State's  attor- 
ney's office. 

4.  Same — item  for  State  aid  roads  and  bridges  should  be  sepa- 
rated. An  item  of  $61,000  for  State  aid  roads  and  bridges  should 
be  separated  so  as  to  show  the  amount  required  for  roads  and  the 
amount  required  for  bridges.  (People  v.  Illinois  Central  Railroad 
C(7.  266III.  183,  followed.) 

5.  Same — section  22  of  the  Roads  and  Bridges  law  presupposes 
a  levy  antecedent  to  the  appropriation.  Section  22  of  the  Roads 
and  Bridges  law  of  191 3,  which  provides  that  the  county  board 
may  appropriate  the  necessary  funds  for  the  construction  of  State 
aid  roads  if  there  be  sufficient  in  the  treasury  applicable  to  the  pur- 
pose, presupposes  a  levy  antecedent  to  the  appropriation,  and  as  it 
cannot  be  known,  when  the  levy  is  made,  what  the  county's  allot- 
ment from  the  State  will  be,  the  county  board  may  exercise  a  rea- 
sonable discretion  in  making  the  levy,  and  the  fact  that  the  amount 
levied  exceeds  the  amount  which  may  be  allotted  to  the  county  in 
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any  one  year  does  not  render  the  excess  void  for  want  of  power  to 
make  the  appropriation. 

6.  Same — requirement  of  statute  for  separate  statement  of  items 
of  tax  does  not  apply  to  town  tax.  The  requirement  of  section  121 
of  the  Revenue  act  that  the  county  board  shall  state  separately  the 
amount  required  for  each  purpose  does  not  apply  to  town  taxes, 
which  are  governed  by  section  122,  and  it  is  not  necessary  that  the 
tax  for  town  purposes  shall  be  itemized,  so  as  to  show  the  amount 
levied  for  each  purpose. 

7.  Same — judgment  for  town  tax  should  not  be  against  all  of 
railroad  company's  property  in  the  county.  A  judgment  for  a  town 
tax  should  not  be  against  all  of  the  objecting  railroad  company's 
property  in  the  county  but  only  against  the  portion  in  the  town. 

8.  Same — determination  of  the  rate  at  the  meeting  on  the  first 
Tuesday  in  September  is  not  sufficient.  At  the  meeting  of  the  high- 
way commissioners  on  the  first  Tuesday  in  September  the  commis- 
sioners are  required  to  determine  and  certify  the  amount,  in  dollars 
and  cents,  required  for  road  and  bridge  purposes,  and  it  is  not  suf- 
ficient to  merely  determine  and  certify  the  rate  per  cent. 

Appeal  from  the  County  Court  of  Vermilion  county; 
the  Hon.  Lawrence  T.  Allen,  Judge,  presiding. 

H.  M.  Steely,  and  H.  M.  Steely,  Jr.,  for  appellant. 

John  H.  Lewman,  State's  Attorney,  (Acton  &  Acton, 
Rearick  &  Meeks,  George  A.  Ray,  and  Thomas  A.  Gra- 
ham, of  counsel,)  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Vermilion  county  overruling  objections  to  certain  taxes 
and  rendering  judgment  and  order  of  sale  against  the  prop- 
erty of  appellant,  receiver  of  the  Chicago  and  Eastern  Illi- 
nois and  Eastern  Illinois  and  St,  Louis  Railroad  Companies. 

Objections  were  made  to  the  county  tax  as  to  the  item 
for  "public  buildings,  light,  heat  and  repairs,  $12,000,"  on 
the  ground  that  the  levy  was  for  several  purposes  and  the 
amounts  were  not  separately  stated.  The  statute  requiring 
the  levy  of  a  county  tax  for  several  purposes  to  state  the 
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amount  for  each  purpose  separately  does  not  require  the 
subdivision  of  items  which  are  properly  embraced  within 
some  general  designation.  This  court  has  said  that  it  is 
neither  necessary  nor  practicable  that  each  particular  pur- 
pose for  which  the  tax  is  levied  be  specifically  stated.  The 
statute  must  receive  a  reasonable  and  common  sense  con- 
struction. (People  V.  Cairo,  Vincennes  and  Cliicago  Rail- 
way Co.  237  111.  312.)  In  People  v.  Chicago,  Burlington 
and  Quincy  Railroad  Co.  266  111.  196,  an  item  "for  repairs 
upon  and  care,  support  and  maintenance  of  court  house, 
$4000,"  was  objected  to  on  the  ground  that  the  purposes 
were  not  separately  itemized.  The  court  there  held  that 
the  items  were  sufficiently  specific.  The  words  used  there 
are  no  more  specific  than  those  here  under  consideration. 
In  both,  the  purpose  was  the  maintenance,  repair  and  care 
of  public  buildings.  The  trial  court  rightly  overruled  this 
objection. 

A  further  objection  was  made  to  two  items,  "State's 
attorney's  salary,  $5000,"  and  "State's  attorney's  assist- 
ant, $2100,"  because  these  two  salaries  were,  under  the 
law,  (except  the  part  from  the  State,)  payable  out  of  fees, 
fines,  forfeitures  and  penalties  collected  by  the  State's  at- 
torney's office,  and  only  the  deficit,  if  any,  should  be  in- 
cluded in  the  tax  levy.  It  was  also  objected  that  since 
$400  of  the  State's  attorney's  salary  was  payable  by  the 
State  the  county  had  no  right  to  levy  a  tax  for  that  por- 
tion. This  court  has  held  that  a  levy  might  properly  be 
made  of  an  amount  sufficient  to  make  up  an  estimated  de- 
ficiency in  fees,  fines,  forfeitures  and  penalties  to  pay  the 
salary  of  a  State's  attorney  and  his  assistants.  (People  v. 
Toledo,  St.  Louis  and  Western  Railroad  Co.  265  111.  502; 
People  V.  Toledo,  St.  Louis  and  Western  Railroad  Co.  267 
id.  142.)  While  these  salaries,  under  section  2  of  the 
State's  Attorneys  act  of  1913,  (Laws  of  1913,  p.  360,)  are 
a  proper  charge  against  the  county,  payable  out  of  its  gen- 
eral funds,  that  statute  provides  that  all  fees,  fines,  forfeit- 
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ures  and  penalties  collected  by  the  State's  attorney  should 
be  paid  into  the  county  treasury,  to  be  held  as  a  special 
fund  for  the  payment  of  the  salary  of  that  official  and  his 
assistants.  The  only  amount  that  should  be  raised  by  tax- 
ation for  the  payment  of  such  salaries  is  the  deficiency,  if 
any,  between  the  amount  of  said  fees,  fines,  forfeitures  and 
penalties  so  collected  and  the  amount  necessary  for  the  pay- 
ment of  the  salaries.  The  evidence  shows  that  in  previous 
years  the  State's  attorney  collected  in  such  fees,  fines,  for- 
feitures and  penalties  within  two  or  three  hundred  dollars 
of  an  amount  sufficient  to  pay  such  salaries.  The  county 
board  has  a  reasonable  discretion  to  determine  in  advance 
the  amount  that  must  be  levied  to  meet  such  deficiency  and 
furnish  that  portion  of  the  salaries  required  to  be  raised 
by  general  taxation.  (People  v.  Illinois  Central  Railroad 
Co.  266  111.  126;  People  v.  Atchison,  Topeka  and  Santa  Fe 
Railway  Co,  261  id.  33.)  The  county  board  in  this  case, 
however,  did  not  exercise  its  judgment  or  discretion  but 
arbitrarily  levied  the  full  amount  for  the  salaries  of  the 
State's  attorney  and  his  assistant,  without  deducting  even 
the  $400  payable  by  the  State.  Counsel  for  the  People 
argue  that  the  amount  of  the  fees,  fines,  forfeitures  and 
penalties  to  be  collected  by  the  State's  attorney  was  taken 
into  consideration  in  determining  the  amount  of  the  county 
tax  levy,  being  deducted  from  the  total  of  that  levy.  This 
is  not  in  accordance  with  the  statute.  The  law  requires 
the  levy  to  specify  the  amount  levied  for  each  purpose, 
creating  out  of  the  collections  by  the  State's  attorney's 
office  a  special  fund  for  the  payment  of  these  salaries.  The 
county  board  could  only  levy  a  tax,  as  to  salaries  of  the 
State's  attorney  and  his  assistant,  for  an  amount  equal  to 
the  estimated  deficiency  in  the  collections  of  the  State's  at- 
torney's office.  The  trial  court  should  have  sustained  this 
objection. 

The  further  objection  is  made  that  an  item  of  $600 
"for  State's  attorney's  stenographer"  was  improperly  in- 
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eluded  in  the  levy.  Said  State's  Attorneys  act  of  191 3 
provides  in  section  3,  among  other  things,  that  the  special 
fund  collected  from  fees,  fines,  forfeitures  and  penalties 
shall  be  paid  out  and  distributed  as  follows :  "Out  of  said 
fund  the  salaries  of  the  State's  attorney  and  all  assistant 
State's  attorneys  shall  be  paid,  or  so  much  thereof  as  said 
fund  will  meet,  the  balance  of  said  salaries,  if  any,  to  be 
paid  by  said  county  as  herein  otherwise  provided:  And, 
further,  provided,  that  on  July  first  of  each  year,  the  county 
treasurer  shall,  if  there  remain  in  said  fund  after  paying 
said  salaries  then  due  and  lawful  employees  of  said  State's 
attorney's  office  and  other  legal  expenses,  of  said  State's  at- 
torney's office,  and  retaining  a  sum  sufficient  to  pay  one 
quarterly  payment  of  said  salaries,  and  [any]  balance,  pay 
over  said  balance  to  the  county  superintendent  of  schools 
of  said  county  to  be  by  him  turned  into  and  to  become  a 
part  of  the  distributable  school  fund,"  etc.  (Laws  of  1913, 
p.  360.)  Before  said  State's  Attorneys  act  of  1913,  just 
quoted  from,  became  law,  this  court  held  in  People  v.  Cin- 
cinnati,  Lafayette  and  Chicago  Raihvay  Co,  247  111.  506, 
that  there  was  no  such  officer  as  a  county  stenographer  and 
no  authority  for  the  appointment  of  one,  and  that  the  sal- 
ary of  such  officer  could  not  be  included  in  a  levy  of  a 
county  tax  in  the  item  "salaries  for  county  officers,"  the 
plain  intimation  of  the  opinion  being  that  the  legislature 
could  authorize,  by  appropriate  legislation,  the  appointment 
and  payment  of  a  county  stenographer.  Manifestly,  it  was 
intended  by  said  section  3  of  the  State's  Attorneys  act  that 
other  employees  than  assistant  State's  attorneys  could  be 
lawfully  employed  in  the  State's  attorney's  office  and  paid 
out  of  any  excess  in  fees,  fines,  forfeitures  and  penalties 
collected  by  such  office.  In  the  larger  counties  of  the  State 
a  stenographer  may  be  as  necessary  for  the  proper  perform- 
ance of  the  State's  attorney's  duties  as  an  assistant.  Un- 
der proper  conditions  the  county  board  may  authorize  such 
employment  and  pay  therefor,  provided  the  State's  attor- 
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ney  does  not  collect  fees,  fines,  forfeitures  and  penalties 
sufficient  to  pay  such  stenographer,  as  provided  in  said  sec- 
tion 3  of  the  State's  Attorneys  act.  Indeed,  this  court  has 
sanctioned  the  payment  of  "court  stenographer's"  fees  by 
the  county  out  of  general  taxes  before  the  passage  of  said 
State's  Attorneys  act.  (People  v.  Bowman,  253  III.  234.) 
This  conclusion  is  not  in  conflict  with  any  decision  hereto- 
fore handed  down  by  this  court.  . 

Appellant  further  objects  to  the  item  of  $61,000  for 
State  aid  roads  and  bridges.  Counsel  earnestly  argue  that 
this  amount  is  excessive.  It  is  shown  that  the  amount  allot- 
ted by  the  State  Highway  Commission  to  Vermilion  county 
for  State  aid  roads,  including  the  re-allotment,  March  10, 
191 5,  was  $34,133,  and  that  the  county  board  at  its  Sep- 
tember meeting,  191 3,  levied  and  appropriated  for  State 
aid  roads  the  sum  of  $30,476.  It  is  argued  that  the  dif- 
ference ($3657)  is  all  that  the  county  board  had  any  au- 
thority to  levy  at  its  September  meeting,  19 14.  The  present 
Road  and  Bridge  law  provides  for  the  allotment  by  the 
State  Highway  Commission  each  year  to  each  county,  from 
appropriations  made  by  the  General  Assembly  for  carrying 
out  the  provisions  of  this  law,  of  an  amotmt  bearing  the 
same  ratio  to  the  total  State  appropriation  for  that  year 
that  the  total  amount  levied  in  such  county  for  roads  and 
bridges  bears  to  the  total  amount  levied  in  all  the  counties 
in  the  State  as  determined  from  the  last  report  in  the  office 
of  the  Auditor  of  Public  Accounts.  The  law  further  pro- 
vides that  the  sum  so  allotted  to  each  county  shall  be  used 
to  defray  the  ^ost  of  constructing  State  aid  roads,  but  that 
it  shall  not  be  used  to  defray  more  than  one-half  the  cost 
of  any  improvement  made  under  the  provisions  of  said 
law.  Obviously,  therefore,  the  amount  to  be  allotted  to  any 
county  depends  not  only  upon  the  amount  of  such  county's 
appropriation  but  upon  the  State's  appropriation  and  the 
amount  of  the  appropriations  in  other  counties.  The  Forty- 
ninth  General  Assembly,  for  the  purpose  of  building  and 
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maintaining  State  aid  roads  for  each  of  the  years  beginning 
July  I,  1915,  and  July  i,  1916,  appropriated  $1,000,000. 
Section  22  of  the  said  Road  and  Bridge  law  provides  that 
the  county  board  may  appropriate  the  necessary  funds  for 
the  construction  of  State  aid  roads  if  there  be  sufficient  in 
the  treasury  available  for  the  purpose.  This  necessarily 
presupposes  a  levy  prior  to  the  making  of  the  appropria- 
tion, otherwise  there  could  be  no  funds  in  the  treasury  ap- 
plicable to  the  purpose.  To  secure  an  allotment  from  the 
appropriation  for  the  two  years  just  referred  to,  beyond 
question  it  was  necessary  for  the  county  board  to  make  an 
appropriation.  The  county  could  not  receive  an  allotment 
larger  than  the  amount  appropriated  or  larger  than  its 
proper  amount  of  the  total  appropriation.  It  follows  that 
the  county  board  must  exercise  its  judgment  as  to  the 
amount  which  should  be  appropriated.  There  was  allotted 
to  the  county  in  July,  1915,  the  sum  of  $29428.78.  The 
county  has  appropriated,  therefore,  $27,914.22  more  than 
has  been  allotted  to  it,  but  a  further  allotment  will  be  made 
hereafter.  When  this  levy  was  made  there  was  no  means 
of  knowing  that  a  sum  equal  to  the  allotment  of  July,  191 5, 
would  not  be  allotted  to  the  county  within  the  year.  Even 
though  the  amount  levied  exceeds  the  amount  which  may 
be  allotted  to  the  county  for  any  one  year,  the  excess  can 
not  be  said  to  be  void  for  want  of  power  in  the  county 
board  to  make  the  appropriation,  as  the  board  has  the  right 
to  exercise  reasonable  discretion  and  business  judgment  as 
to  the  amount  of  the  levy.  People  v.  Atc/tison,  Topeka  and 
Santa  Fe  Railway  Co.  supra. 

The  further  objection  is  made  that  the  amount  of  this 
appropriation  levied  for  roads  should  have  been  ^stated  sep- 
arately from  the  amount  levied  for  bridges.  This  court 
held  that  these  amounts  should  be  levied  in  separate  items 
in  People  v.  Illinois  Central  Railroad  Co,  266  111.  183. 
The  conclusions  in  that  case  must  control  here,  under  the 
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present  wording  of  the  statute.  This  objection  on  this 
point  should  have  been  sustained. 

The  further  objection  was  made  to  the  following  items 
in  the  town  tax  pf  Ross :  "Lighting  town  hall  in  Rossville, 
repair  of  closets  and  heating  plant  at  Rossville  and  Alvin 
town  halls,  janitor  service  at  Alvin  town  hall,  repair  of 
buildings  and  grounds  of  town  halls,  $1797."  It  is  argued 
that  the  amount  of  this  levy  should  have  been  itemized, 
designating  the  amount  for  each  purpose  separately.  The 
provisions  of  the  Revenue  law  requiring  a  separate  state- 
ment by  the  county  board  of  the  amount  required  for  each 
purpose  for  which  taxes  are  levied  does  not  apply  to  the 
town  tax.  The  requirement  of  section  122  in  regard  to 
the  levying  of  town  taxes  is  only  that  the  proper  authori- 
ties shall  certify  to  the  county  clerk  the  amounts  that  they 
require  to  be  raised  by  taxation.  The  information  as  to 
the  separate  items  can  be  found  by  the  tax-payer  in  the 
town  clerk's  office.  (People  v.  Cairo,  Vincennes  and  Chi- 
cago Railway  Co.  266  111.  557.)  The  judgment  for  this 
tax  was,  however,  rendered  against  all  of  the  property  of 
appellant  located  in  said  county.  It  should  have  been  lim- 
ited to  appellant's  property  in  said  town  of  Ross.  People 
v.  Toledo,  St  Louis  and  Western  Railroad  Co,  266  111.  112. 

The  further  contention  is  made  that  the  objection  to 
the  road  and  bridge  taxes  of  the  towns  of  Danville,  Pilot 
and  Sidell  should  have  been  sustained  because  the  highway 
commissioners  of  each  of  said  towns  certified  a  rate  per 
cent  to  be  expended  for  road  and  bridge  purposes  instead 
of  certifying  a  specific  amount  in  dollars  and  cents.  Under 
the  statutes  as  construed  by  this  court  this  objection  should 
have  been  sustained.  People  v.  Nezv  York  Central  Rail- 
road Co.  271  111.  231 ;  People  v.  Illinois  Central  Railroad 
Co.  271  id.  236. 

The  judgment  will  be  reversed  and  the  cause  remanded, 
with  directions  to  sustain  appellant's  objection  to  the  sal- 
aries of  the  State's  attorney  and  his  assistant,  to  the  road 
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and  bridge  taxes,  including  those  of  the  towns  of  Danville, 
Pilot  and  Sidell,  and  to  overrule  all  other  objections  and 
to  render  judgment  accordingly,  limiting  the  judgment  for 
the  town  tax  for  the  town  of  Ross  to  the^ property  of  ap- 
pellant located  in  that  town. 

Reversed  and  remanded,  with  directions. 


The  People  of  the  State  of  Illinois  vs.  Leonard 
Banks  et  al.  Appellees. — (John  F.  Welch,  Interven- 
ing Petitioner,  Appellant.) 

Opinion  Hied  April  20,  ipid. 

1.  Tax  deeds — what  must  be  done  by  purchaser  at  foreclosure 
of  tax  lien.  Where  the  purchaser  at  the  sale  in  a  tax  lien  fore- 
closure proceeding  by  the  People  under  section  253  of  the  Revenue 
act  makes  application  to  the  court  for  a  deed  to  be  issued  to  him 
in  accordance  with  the  decree  and  order  of  sale,  it  is  incumbent 
upon  him  both  to  allege  and  prove  compliance  with  section  216  of 
the  Revenue  act,  concerning  the  giving  of  notice;  and  such  com- 
pliance must  be  shown  by  direct  and  positive  statements  of  the 
facts  and  not  be  left  to  inference  or  doubt. 

2.  Same — an  averment  that  notice  has  been  given  as  provided 
by  the  statute  is  a  mere  conclusion.  The  question  whether  notice 
has  been  given,  as  required  by  the  Revenue  act,  as  a  condition  to 
obtaining  a  tax  deed  is  a  mixed  question  of  law  and  fact,  which 
can  only  be  made  to  appear  to  the  court  by  specifically  setting  out 
in  h(£c  verba  the  notice  given  or  the  facts  and  acts  relied  upon  as 
constituting  such  notice,  and  an  averment  that  the  petitioner,  in 
accordance  with  the  statute,  gave  notice  as  required  by  the  Reve- 
nue act  is  a  mere  conclusion  of  the  pleader  and  is  not  sufficient. 

3.  Same — notice  must  contain  every  essential  element.  The 
notice  to  be  given,  under  section  216  of  the  Revenue  act,  by  the 
holder  of  a  certificate  of  purchase  at  a  sale  foreclosing  a  tax  lien 
under  section  253  of  said  act  must  contain  every  essential  statu- 
tory requirement,  as  otherwise  any  deed  issued  pursuant  thereto 
will  be  void. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the 
Hon.  Albert  Akers,  Judge,  presiding. 
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W.  VV.  Whitmore,  and  Charles  M.  Peirce,  for  ap- 
pellant. 

F.  B.  McKennan,  and  Hubbard  &  Groves,  for  ap- 
pellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

On  May  i8,  1909,  the  People  of  the  State  of  Illinois 
filed  their  bill  in  chancery  in  the  circuit  court  of  Adams 
county  to  foreclose  a  tax  lien  on  certain  property  in  that 
county  owned  by  Leonard  Banks  for  delinquent  taxes  lev- 
ied and  assessed  against  it  by  the  Lima  Lake  Drainage  Dis- 
trict, and  thereafter  such  proceedings  were  had  in  the  cause 
that  a  decree  of  foreclosure  was  entered  and  the  property 
advertised  and  sold  on  August  31,  1909,  by  the  county  col- 
lector of  Adams  county  to  F.  B.  McKennan  for  $1074.26, 
the  amount  of  the  special  taxes  and  assessments  due  and 
unpaid.  The  sale  was  duly  reported  to  the  court  and  ap- 
proved and  a  certificate  of  purchase  issued  to  the  purchaser, 
which  was  in  turn  assigned  by  him  to  appellant,  John  P. 
Welch,  on  November  27,  1911.  The  cause  was  docketed  in 
that  court  and  is  known  as  case  No.  2418.  No  further  pro- 
ceedings appear  to  have  been  had  in  that  case  after  the  en- 
try of  the  order  approving  the  report  of  sale  until  the  con- 
vening of  the  June  term,  1914,  when  the  appellant  filed  his 
petition  in  said  cause  praying  that  a  deed  be  issued  to  him 
pursuant  to  the  decree  of  foreclosure.  A  general  and  spe- 
cial demurrer  was  sustained  to  the  petition,  and  appellant 
electing  to  abide  by  his  petition  the  same  was  dismissed  for 
want  of  equity.    This  appeal  followed. 

It  appears  that  the  general  and  special  taxes  on  the  prop- 
erty for  the  two  years  following  the  foreclosure  were  not 
paid,  and  that  on  June  9,  19 11,  the  People  of  the  State  of 
Illinois  filed  another  bill  in  chancery  in  that  court  against 
Leonard  Banks  and  others  to  foreclose  the  tax  lien  for  such 
delinquent  taxes.    This  cause  was  docketed  and  known  as 
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case  No.  2727.  Thereafter  such  proceedings  were  had  in 
that  cause  that  on  December  11,  191 1,  a  decree  of  fore- 
closure was  entered  and  the  property  ordered  sold  for  such 
delinquent  taxes.  On  January  18,  1912,  the  county  collector 
again  sold  the  property,  pursuant  to  this  last  decree,  to  John 
T.  Inghram  for  $275.40.  The  sale  was  reported  to  and  ap- 
proved by  the  court  and  a  certificate  of  purchase  issued  to 
the  purchaser,  who  in  turn  assigned  the  same  to  appellant 
December  31,  19 12.  Appellant  appears  to  have  relied  upon 
McKennan,  who  had  acted  as  his  attorney  in  the  first  fore- 
closure proceeding,  to  do  all  things  necessary  to  be  done  in 
order  to  perfect  the  title  in  appellant  under  the  certificate 
issued  pursuant  to  the  first  foreclosure  decree.  McKennan 
seems  to  have  neglected  to  take  any  action  in  the  premises, 
and  thereafter,  and  more  than  three  months  prior  to  the  ex- 
piration of  two  years  from  the  date  of  sale  of  the  property 
under  the  last  decree,  appellant  attempted  to  give  statutor}' 
notice  and  secure  title  under  the  provisions  of  sections  211 
and  216  of  the  Revenue  act.  In  the  meantime  the  title  to 
the  property  had  passed  to  Delia  M.  Armstrong,  who  ngw 
claims  to  be  the  owner  of  the  same  in  fee.  Thereafter,  at 
the  Jime  term,  19 14,  appellant,  as  above  shown,  filed  his 
petition  in  case  No.  2418,  setting  up  the  proceedings  had  in 
the  causes  above  referred  to,  the  failure  of  the  owners  of 
the  property  to  make  redemption  of  the  same  from  such 
sales  within  two  years  from  the  date  of  the  last  sale,  held 
on  January  18,  191 2,  and  with  respect  to  the  action  taken  by 
him  upon  which  he  based  his  right  to  a  deed  to  the  property 
pursuant  to  such  foreclosure  proceedings  and  subsequent 
action  taken  by  him,  alleged  as  follows :  "That  your  peti- 
tioner, in  accordance  with  the  statute,  gave  statutory  notice, 
as  provided  by  the  Revenue  act  and  as  provided  by  sec- 
tion 211,  more  than  three  months  prior  to  the  expiration  of 
two  years  from  date  of  sale  of  said  tracts  of  land  made  un- 
der the  decree  in  chancery  cause  No.  2727,"  had  on  Janu- 
ary 18,  191 2;  that  in  order  to  redeem  it  was  necessary  for 
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the  owners  to  tender  the  amount  due  under  the  certificates 
dated  January  i8,  1912,  also  the  amount  paid  by  appellant 
for  each  of  the  certificates  issued  to  McKennan  on  August 
31,  1909;  "that  in  truth  and  in  fact  no  such  sum  was  ten- 
dered to  the  proper  officer  in  and  for  the  county  of  Adams 
authorizing  redemption  from  certificates  covering  each  of 
said  tracts  *  *  *  mentioned  in  chancery  cause  No.  2418 ; 
that  by  reason  of  proper  notice  having  been  given  more  than 
three  months  prior  to  the  expiration  of  two  years  from  the 
second  sale  of  each  of  said  tracts,  bearing  date  of  January 
18,  1912,"  the  appellant  is  entitled  to  a  deed  to  the  land 
pursuant  to  the  certificates  issued  under  the  decree  in  case 
No.  2418;  that  he  has  made  demand  upon  the  county  col- 
lector of  Adams  county  for  deeds  in  accordance  with  the 
statute,  who  has  refused  to  issue  the  deeds  to  him,  and  prays 
that  the  court  order  the  county  collector  to  execute  and  de- 
liver to  appellant  the  proper  deeds  of  conveyance,  pursuant 
to  the  certificates  dated  August  31,  1909,  for  each  of  the 
respective  tracts  of  land  in  question,  and  for  general  relief. 

The  county  collector  of  Adams  county  and  F.  B.  Mc- 
Kennan were  made  parties  defendant  to  the  petition,  and  by 
leave  subsequently  granted  Delia  M.  Armstrong  was  per- 
mitted to  intervene  and  become  a  party  defendant.  Each  of 
the  defendants'  filed  a  general  and  special  demurrer  to  the 
petition,  in  which  there  were  set  forth  as  special  grounds  of 
demurrer  that  the  petition  shows  on  its  face  that  appellant 
has  been  guilty  of  laches;  that  it  failed  to  show  that  the 
lands  in  controversy  were  again  sold  for  taxes  before  the 
expiration  of  the  last  day  of  the  second  annual  sale,  and  that 
it  does  not  show  that  notice  was  given,  as  required  by  law, 
of  the  sale  held  on  August  31,  1909.  The  court  sustained 
the  demurrers  to  the  petition,  and  appellant  electing  to  abide 
by  his  petition,  the  court  dismissed  the  same  for  want  of 
equity,  as  above  stated. 

The  proceedings  in  question  were  had  under  the  pro- 
visions of  section  253  of  the  Revenue  act.     (Hurd's  Stat. 
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^9i3»  P-  2o6g.)  Where  proceedings  are  had  under  this  sec- 
tion for  the  foreclosure  of  a  tax  lien  and  the  purchaser  at 
such  sale  makes  an  application  to  the  court  to  have  a  deed 
issued  to  him  pursuant  to  such  decree  and  order  of  sale,  it 
is  incumbent  upon  him  to  both  allege  and  prove  compliance 
with  the  provisions  of  section  216  of  the  Revenue  act.  This 
question  was  fully  considered  in  Clark  v.  Zaleski,  253  III. 
63,  and  we  there  held  that  section  253  of  the  act  contem- 
plated that  when  a  tax  lien  had  been  foreclosed  pursuant  to 
the  provisions  of  that  section,  the  purchaser  at  such  sale,  in 
order  to  be  entitled  to  a  deed,  must  comply  with  the  provi- 
sions of  section  216  of  the  act  by  giving  notice,  as  required 
by  that  section,  before  he  would  be  entitled  to  a  deed  under 
his  decree.  It  was  there  further  held  that  section  217  of 
the  act,  requiring  an  affidavit  of  service  of  such  notice  to 
be  made  and  filed  with  the  officer  authorized  by  law  to  is- 
sue the  deed,  did  not  apply  to  proceedings  held  under  sec- 
tion 253  of  the  act,  and  that  when  a  court  of  chancery  ac- 
quires jurisdiction  in  the  foreclosure  proceedings  under  that 
section  it  would  retain  jurisdiction  of  the  cause  until  all  of 
the  proceedings  necessary  to  invest  the  purchaser  with  title 
to  the  remainder  had  been  consummated,  and  that  the  evi- 
dence that  such  steps  had  been  taken  might  properly  be  pre- 
served in  the  records  of  the  court  in  such  proceedings.  In 
Wright  v.  Glos,  264  111.  261,  we  held  that  before  a  pur- 
chaser at  a  tax  sale  would  be  entitled  to  a  deed  he  must 
show  strict  compliance  with  all  of  the  provisions  of  sec- 
tion 216  of  the  act.  Other  cases  holding  to  the  same  effect 
are  Wilson  v.  McKennan,  52  111.  43,  Wisner  v.  Chamberlin, 
117  id.  568,  Stilhvcll  V.  Brammell,  124  id.  338,  and  Van- 
Matre  v.  Sankey,  148  id.  536.  Such  compliance  must  be 
shown  by  direct  and  positive  statements  of  the  facts  consti- 
tuting such  service  and  not  be  left  to  inference  from  doubt- 
ful or  equivocal  language.  (  Wilson  v.  Glos,  266  III.  392. j 
If  the  notice  omits  any  one  of  the  essential  statutory  re- 
quirements the  deed  issued  pursuant  thereto  wnll  be  abso- 
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lutely  void.  Drake  v.  Ogden,  128  111.  603;  Gage  v.  Lyons, 
138  id.  590. 

In  the  present  case  the  petition  does  not  allege  the  par- 
ticular acts  done  and  relied  upon  by  appellant  as  constitut- 
ing the  service  of  the  notice  required  by  section  216  of  the 
act,  but,  on  the  contrary,  only  alleges  "that  your  petitioner, 
in  accordance  with  the  statute,  gave  statutory  notice,  as 
provided  by  the  Revenue  act  and  as  provided  by  section  211, 
more  than  three  months  prior  to  the  expiration  of  two  years 
from  the  date  of  sale  of  said  tracts  of  land  made  under  the 
decree  in  chancery  cause  No.  2727,"  etc.  Appellant  argues 
that  this  is  a  sufficient  allegation  of  the  giving  of  the  statu- 
tory notice,  for  the  reason  such  allegation  would  put  him 
upon  proof  that  such  notice  was,  in  fact,  given  as  is  required 
by  the  various  provisions  of  the  Revenue  act,  whether  found 
in  section  216,  section  211,  or  in  some  other  section  of  the 
act.  With  this  contention  we  do  not  agree.  The  allegation 
that  notice  was  given  as  required  by  the  Revenue  act  is  but 
the  conclusion  of  the  pleader.  (31  Cyc.  57.)  Whether  or 
not  the  notice  given  was  such  a  one  as  is  required  by  the 
provisiqns  of  the  Revenue  act  is  a  mixed  question  of  law 
and  fact,  which  could  only  be  made  to  appear  to  the  court 
by  specifically  setting  forth  in  hcec  verba  the  notice  given  or 
the  facts  and  acts  relied  upon  as  constituting  such  notice,  so 
that  the  court  could  see,  from  the  facts  alleged,  whether  or 
not  the  notice  given  actually  complied  with  the  requirements 
of  the  statute.  Kedsie  v.  West  Chicago  Park  Comrs,  1 14 
111.  280 ;  Stannard  v.  Aurora,  Elgin  and  Chicago  Raikvay 
Co,  220  id.  469,  and  cases  cited. 

As  the  petition  wholly  fails  to  show  compliance  with  the 
imperative  requirements  of  the  Revenue  act  the  demurrers 
to  the  petition  were  properly  sustained.  It  is  therefore  un- 
necessary to  consider  the  other  points  urged. 

For  the  reasons  given,  the  decree  of  the  circuit  court  of 
Adams  county  will  l^e  affirmed.  ^^^^^^  affirmed. 
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Eliza  F.  Conzet  et  al.  Appellants,  vs.  Nett  Hibben  et  al. 

Appellees. 

Opinion  filed  April  20,  Jpl6. 

1.  Parties — who  are  proper  parties  to  proceeding  to  probate  a 
second  will.  Where  a  will  leaving  all  of  the  testator's  property  to 
his  widow  in  fee  is  probated,  the  widow  dies  testate  and  her  will  is 
probated,  the  executors  of  her  will  are  proper  parties  to  a  proceed- 
ing to  probate  an  instrument  which  appears  to  be  a  later  will  of 
the  testator  leaving  his  property  to  his  wife  for  life,  only. 

2.  Wills — when  heirs  are  estopped  to  seek  probate  of  later  will. 
If  the  heirs  of  the  testator,  with  knowledge  of  the  existence  of  the 
testator's  last  will,  consent  to  the  probate  of  an  earlier  will  leaving 
all  of  the  testator's  property  to  his  widow  in  fee,  and  the  latter  dies 
leaving  a  will  that  is  also  probated,  such  heirs  are  estopped  subse- 
quently to  seek  to  probate  the  later  will. 

3.  Same — practice  where  consent  to  probate  of  an  earlier  will  is 
obtained  by  fraud  or  mistake.  Where  the  consent  of  the  heirs  to 
the  probate  of  a  will  leaving  all  of  the  testator's  property  to  his 
widow  is  obtained  by  fraud  or  mistake  and  without  their  knowledge 
of  the  existence  of  a  later  will  leaving  the  property  to  the  widow 
for  life  with  remainder  to  the  testator's  heirs,  the  heirs  are  entitled, 
upon  proof  of  the  facts,  to  have  the  later  will  admitted  to  probate, 
even  though  the  statutory  time  for  contesting  the  earlier  will  and 
setting  aside  its  probate  has  expired;  but  they  must  do  so  in  one 
proceeding  setting  up  the  facts  and  seeking  to  set  aside  the  earlier 
probate  for  the  fraud  or  mistake,  and  not  merely  by  petition  seek- 
ing only  to  probate  the  later  will. 

4.  Practice — record  of  court  may  be  called  to  its  attention  with- 
out filing  a  plea.  In  a  proceeding  to  probate  an  alleged  will  in  the 
same  court  in  which  another  will  of  the  same  testator  has  been  pro- 
bated the  record  of  the  probate  of  the  earlier  will  may  be  called  to 
the  court's  attention  without  filing  a  plea. 

Appeal  from  the  Circuit  Court  of  Cumberland  county; 
the  Hon.  Walter  Brewer,  Judge,  presiding. 

W.  E.  Redmon,  and  W.  H.  McDonald,  for  appellants, 

Levi  N.  Brewer,  Edward  C.  Craig,  and  Donald  B. 
Craig,  for  appellees. 
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Mr.  Chikf  Justice  Farmer  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  a  judgment  of  the  circuit  court 
of  Cumberland  county  affirming  a  judgment  of  the  county 
court  of  said  county  refusing  the  probate  of  an  instrument 
alleged  to  be  the  last  will  and  testament  of  Charles  Conzet, 
deceased. 

Charles  Conzet  died  December  lo,  19 12,  leaving  surviv- 
ing him  a  widow,  Louisa  C.  Conzet,  and  Edward  Conzet, 
J.  C.  Conzet,  John  Conzet,  Eliza  Conzet  and  Henrietta 
Meeker,  his  brothers  and  sisters,  as  his  next  of  kin  and  only 
heirs-at-law.  At  the  January,  191 3,  term  of  the  county 
court  of  Cumberland  county  an  instrument  bearing  date  of 
February  21,  1896,  was  admitted  to  probate  as  the  last  will 
and  testament  of  Charles  Conzet,  deceased.  By  the  terms 
of  such  will  all  testator's  property  was  given  in  fee  simple 
to  his  widow,  Louisa  C.  Conzet.  The  widow  was  named  as 
executrix  without  bond,  but  she  waived  her  right  so  to  act 
and  the  court  appointed  Ed.  E.  Elstun  to  act  as  administra- 
tor with  the  will  annexed.  The  widow  and  all  the  brothers 
and  sisters  of  testator,  being  all  the  heirs-at-law  and  next  of 
kin,  filed  in  the  probate  court  their  written  appearance  and 
consent  that  the  will  be  probated  at  that  term  without  fur- 
ther notice  to  them.  The  estate  was  administered  by  said 
Elstun,  his  final  report  filed  and  approved,  and  he  was  dis- 
charged November  9,  1914.  The  widow,  Louisa  C.  Conzet, 
died  testate  September  9,  19 14.  Her  will  was  admitted  to 
probate  and  her  executor  and  executrices  are  now  settling 
her  estate.  At  the  June,  191 5,  term  a  bill  was  filed  in  the 
circuit  court  of  Cumberland  county  to  "set  aside  or  con- 
strue the  will"  of  Louisa  C.  Conzet.  All  the  brothers  and 
sisters  of  said  Charles  Conzet,  deceased,  together  with  the 
heirs  of  said  brothers  and  sisters  who  had  died  since  the 
death  of  said  Charles  Conzet,  were  made  parties  to  such 
proceeding.     The  court  sustained  and  construed  the  said 
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will  of  Louisa  C.  Conzet,  the  terms  and  provisions  of  which 
need  not  here  be  noticed. 

August  13,  191 5,  appellants,  Eliza  Conzet  and  Howard 
D.  Conzet,  the  former  being  a  sister  of  Charles  Conzjet,  de- 
ceased, filed  their  petition  in  the  probate  court  of  Cumber- 
land county  to  have  probated  an  instrument  bearing  date 
June  18, 1907,  as  the  last  will  and  testament  of  Charles  Con- 
zet, deceased.    By  the  terms  of  this  instrument  the  widow, 
Louisa  C.  Conzet,  was  given  a  life  estate  in  the  property 
of  her  husband,  and  the  remainder  at  her  death,  after  the 
payment  of  debts  that  might  then  be  owing  by  her,  was  to 
go  to  the  testator's  brothers  and  sisters  in  equal  parts.    The 
testator's  brother  John  Conzet  and  his  sister  Eliza  Conzet 
were  named  executor  and  executrix,  respectively,  of  the 
will,  which  was  witnessed  by  Hallie  Brady  and  Daisy  D. 
Himes.    The  matter  of  the  probate  of  said  instrument  came 
on  to  be  heard  September  6,  191 5,  when  the  executrices  and 
executor  of  the  will  of  Louisa  C.  Conzet,  deceased,  appeared 
an4  upon  leave  granted  were  made  parties  and  filed  a  paper 
denominated  a  plea,  setting  up  the  will  of  Charles  Conzet, 
deceased,  dated  February  21,  1896,  and  the  order  admitting 
the  same  to  probate  at  the  January,  191 3,  term,  and  the  rec- 
ord of  the  court  with  reference  to  the  probate  of  said  will; 
also  the  death  of  Louisa  C.  Conzet,  testate,  a  copy  of  her 
will  showing  the  appointment  of  Nett  Hibben,  Bonnie  Kelly 
and  Ed.  E.  Elstun  as  executrices  and  executor  thereof,  and 
reciting  said  executrices  and  executor  have  accepted  said 
office  and  were  then  executing  said  will  and  testament.    The 
"plea"  also  recited  the  filing  of  the  suit  in  the  circuit  court 
to  contest  or  construe  the  will  of  Louisa  C.  Conzet,  in  which 
proceeding  all  the  brothers  and  sisters  of  Charles  Conzet, 
deceased,  were  made  parties  defendant ;  that  the  order  ad- 
mitting the  will  of  Charles  Conzet  dated  February  21,  1896, 
to  probate  at  the  January,  191 3,  term,  had  never  been  set 
aside,  and  that  the  time  within  which  the  order  allowing  the 
probate  of  such  will  could  be  set  aside  on  appeal  to  the  cir- 
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cuit  court  or  by  a  bill  filed  in  the  circuit  court  to  contest 
the  same  had  gone  by,  and  that  there  could  not  be  two 
last  wills  and  testaments,  and  therefore  the  paper  presented 
bearing  date  of  June  i8,  1907,  should  not  be  admitted  to 
probate.  The  probate  court,  after  a  hearing,  in  which  proof 
was  made  of  the  facts  set  forth  in  the  alleged  "plea,"  en- 
tered an  order  refusing  the  probate  of  the  said  instrument, 
and  thereupon  an  appeal  was  taken  to  the  circuit  court  of 
said  county.  The  "plea"  of  the  executrices  and  executor  of 
the  last  will  and  testament  of  Louisa  C.  Conzet,  deceased, 
filed  in  the  probate  court,  was  allowed  to  stand  in  the  cir- 
cuit court  over  the  objections  of  appellants  that  the  same 
should  be  stricken  on  the  ground  that  such  executrices  and 
executor  were  not  proper  parties  in  the  proceeding  to  pro- 
bate the  will,  being  neither  heirs-at-law  nor  legatees  un- 
der the  will,  and  that  the  circuit  court,  on  appeal  from  the 
county  court,  had  no  jurisdiction  to  hear  or  try  any  matter 
except  the  question  whether  the  paper  produced  was  the  wall 
of  Charles  Conzet,  deceased,  and  properly  executed  by  him. 
On  the  hearing  in  the  circuit  court  Daisy  D.  Himes  testi- 
fied to  the  execution  of  the  instrument  dated  June  18,  1907. 
The  other  subscribing  witness,  Hallie  Brady,  was  dead,  but 
six  or  seven  witnesses  testified  the  signature  appearing  on 
the  instrument  was  her  signature.  The  record  of  the  pro- 
bate court  admitting' the  former  will,  dated  February  21, 
1896,  to  probate,  was  introduced  in  evidence  by  the  execu- 
trices and  executor  of  the  will  of  Louisa  C.  Conzet.  The 
circuit  court  denied  admission  of  the  1907  will  to  probate, 
and  this  appeal  is  prosecuted  from  such  order. 

The  executrices  and  executor  of  the  will  of  Louisa  C. 
Conzet  were  interested  in  the  application  to  probate  the  1907 
will,  slnd  it  was  not  improper  to  allow  them  to  be  made 
parties.  (Mosser  v.  Flake,  258  111.  233.)  Whether  the  so- 
called  plea  was  a  proper  pleading  or  not,  it  worked  no  in- 
jury to  the  appellants.     The  record  of  the  probate  of  the 
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former  will  could  have  been  called  to  the  court's  attention 
without  filing  the  plea. 

The  appellants'  view  of  the  law  and  the  procedure  in 
cases  of  this  character  is,  that  they  were  not  required  to 
first  procure  the  setting  aside  of  the  probate  of  the  prior 
will  nor  to  ask  that  the  prior  judgment  admitting  the  prior 
will  to  probate  be  set  aside  in  the  same  proceeding  in  which 
admission  to  probate  of  the  second  will  is  asked,  but  that 
when  they  made  proof  of  the  execution  of  the  later  will  in 
accordance  with  the  requirements  of  the  statute  it  was  the 
duty  of  the  probate  court  to  admit  it  to  probate,  and  then 
by  another  proceeding,  either  by  motion  in  the  probate  court 
or  by  bill  in  chancery,  they  could  have  the  prior  order  of 
probate  annulled  and  set  aside.  If  appellants  are  correct  in 
this  position  the  judgments  of  the  probate  and  circuit  courts 
are  erroneous.  So  far  as  we  are  advised  the  question  has 
never  been  passed  upon  in  this  State.  In  Schultz  v.  Schults, 
10  Gratt.  358,  (60  Am.  Dec.  335,)  the  question  was  dis- 
cussed at  considerable  length.  It  was  held  in  that  case  that 
where  a  later  will  contains  an  express  clause  of  revocation 
of  a  former  will  or  makes  a  disposition  of  the  testator's 
property  incompatible  with  a  'former  will  which  has  been 
admitted  to  probate,  the  probate  court  should  admit  the 
later  will,  leaving  it  to  have  such  effect  as  the  law  would 
necessarily  attach  to  it,  without  by  some  proceeding  first  set- 
ting aside  the  probate  of  the  prior  will.  In  Cousens  v.  Ad- 
vent Church  of  Biddeford,  93  Me.  292,  it  was  held  that  the 
prior  probate  of  an  earlier  will  does  not  preclude  the  pro- 
bate of  a  later  will,  and  if  the  later  will  revokes  the  former 
upon  its  probate,  the  court  authorized  to  admit  wills  to  pro- 
bate has  authority  to  revoke  the  former  decree  so  far  as  to 
give  effect  to  the  last  will.  While  the  courts  that  decided 
those  cases  are  recognized  as  courts  of  great  ability,  we  are 
not  sufficiently  impressed  with  the  reasoning  in  support  of 
the  conclusions  reached  as  to  be  willing  to  adopt  the  nile 
laid  down  in  those  cases. 
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It  is  not  contended  by  appellants  that  the  simple  admis- 
sion to  probate  of  the  later  will  ipso  facto  revokes  the  judg- 
ment of  probate  of  the  former  will  but  it  is  conceded  some 
other  action  would  be  required  to  be  instituted,  either  by- 
motion  in  the  probate  court  or  by  bill  in  chancery,  to  revoke 
the  former  judgment  of  probate.  Here  the  will  sought  to 
be  probated  not  only  makes  a  disposition  of  the  testator's 
property  inconsistent  with  the  prior  will,  but  it  contains  an 
express  revocation  of  all  former  wills  made  by  the  testator. 
The  two  wills  could  not  stand  at  the  same  time.  If  the  es- 
tate is  to  be  administered  under  the  later  will  then  the  pro- 
bate of  the  former  must  be  set  aside,  and  it  seems  to  us  the 
better  practice  would  be  to  ask  that  the  former  judgment 
of  probate  be  set  aside  at  the  same  time  the  application 
is  made  and  passed  upon  for  the  probate  of  the  later  will. 
This  question  was  passed  upon  by  the  Supreme  Court  of 
Rhode  Island  in  Bowen  v.  Johnson,  5  R.  I.  112,  (73  Am. 
Dec.  49.)  The  court  said:  "Now,  it  would  seem  to  be 
quite  congruous  with  the  statute  mode  of  conferring  this 
power  of  revoking  the  old  probate,  to-wit,  as  incidental  to 
the  power  of  taking  probate  of  the  later  will  when  discov- 
ered, for  the  court  to  exercise  this  power  of  revocation  as 
incidental  to  the  new  grant  of  probate,  rather  than  to  make 
it  necessarily  the  subject  of  preliminary  and  separate  action. 
Such  a  practice  would  save  the  delay  and  expense  of  double 
proceedings  and  enable  the  court  to  revoke  or  modify  the 
old  probate,  as  the  old  will  utterly  conflicted  or  was  capable 
of  partially  standing  with  the  new  one.  Notice  of  the  peti- 
tion for  the  probate  or  for  filing  and  recording  of  the  new 
will  must  necessarily  be  given  to  the  parties  interested  un- 
der the  old  one,  and  the  prayer  of  such  a  petition  inci- 
dentally involves  the  revocation  of  the  probate  of  the  will 
of  prior  date  so  far  as  such  will  conflicts  with  the  provisions 
of  the  will  of  later  date.  We  can  perceive  no  danger  of 
confusion  or  injustice  in  allowing  this  double  but  depend- 
ent duty  to  be  performed  by  the  court  upon  a  mere  petition 
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for  the  probate  of  the  later  will,  and  its  simplicity  and  di- 
rectness commend  it,  as  a  matter  of  practice  in  other  re- 
spects, to  our  favor." 

The  rule  laid  down  in  the  above  case  and  the  reasoning 
in  support  of  it  appeal  more  strongly  to  our  judgment  than 
the  rule  in  the  cases  first  referred  to.  The  determination  of 
the  correct  rule  in  this  respect  is  of  the  utmost  importance 
in  this  case,  for  in  our  view  the  decision  depends  upon  that 
question.  All  of  the  next  of  kin  and  heirs-at-law  of  Charles 
Conzet,  the  testator,  were  made  parties  to  the  proceeding 
for  the  probate  of  the  prior  will.  They  entered  their  ap- 
pearances in  writing  in  that  proceeding  and  consented  to 
the  probate  of  the  will.  They  now  ask  to  be  relieved  from 
the  effect  of  the  judgment  they  consented  to.  If  they  knew 
of  the  existence  of  the  later  will  at  the  time  they  consented 
to  the  probate  of  the  former,  we  are  of  opinion  they  are 
now  estopped  to  ask  to  be  relieved  from  the  consequence  of 
their  own  acts.  If  their  consent  to  the  probate  of  the  for- 
mer will  was  procured  by  fraud  or  through  mistake  this 
should  have  been  shown  by  proof,  and  upon  that  subject 
there  is  no  proof  whatever.  There  is  some  proof  tending 
to  show  that  the  widow  of  the  testator  knew  he  had  exe- 
cuted another  will,  but  there  is  no  proof  that  appellants  and 
the  heirs  of  testator  had  no  knowledge  of  it.  It  was  not 
shown  that  the  widow  knew  the  later  will  was  in  existence 
when  the  former  was  probated,  nor  is  it  shown  where  the 
later  will  was  from  the  time  of  the  death  of  the  testator  un- 
til offered  for  probate  nor  when  knowledge  of  its  existence 
first  came  to  the  parties  interested  in  seeking  its  probate. 
The  making  of  such  proof  would  not  be  in  violation  of  the 
rule  governing  the  proof  competent  to  be  heard  upon  the 
application  of  the  admission  of  a  will  to  probate,  either  in 
the  probate  court  or  in  the  circuit  court  on  appeal.  Such 
proof  would  only  go  to  the  purpose  of  showing  the  admis- 
sion of  the  first  will  was  procured  by  fraud  or  mistake  and 
not  to  the  establishment  of  the  due  execution  of  the  later 
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will.  Conceding  that  the  later  will  is,  so  far  as  shown  by 
the  proof,  the  valid  last  will  ancj  testament  of  Charles  Con- 
zet,  deceased,  if  his  heirs,  with  knowledge  of  its  existence, 
aided  in  procuring  the  probate  of  the  former  will  they  ought 
not  to  be  heard  now  to  ask  that  its  probate  be  set  aside. 
The  grounds  upon  which  the  probate  court  may  exercise  its 
jurisdiction  to  revoke  a  former  judgment  of  probate  are 
fraud  and  mistake,  and  it  seems  to  us  the  burden  is  upon 
those  asking  to  have  the  former  judgment  of  probate  set 
aside  to  show  that  it  was  procured  through  fraud  or  mis- 
take. That  a  party  may  by  his  conduct  estop  himself  from 
procuring  the  probate  of  a  subsequent  will  is  supported  by 
In  re  Lyman,  36  N.  Y.  Supp.  117,  and  Foote  v.  Foote,  61 
Mich.  181.  We  think,  also,  the  general  rules  governing  the 
doctrine  of  estoppel  are  applicable  under  the  circumstances 
of  this  case.  The  only  purpose  to  be  served  by  the  admis- 
sion of  the  later  will  to  probajte  would  be  the  disposition  of 
the  testator's  estate  according  to  its  provisions.  To  effect 
this  purpose  it  will  be  necessary  to  revoke  the  former  pro- 
bate, and  we  can  see  no  good  reason  for  instituting  two  sep- 
arate proceedings  to  accomplish  that  purpose.  The  same 
proof  would  be  required  in  a  separate  proceeding  to  set 
aside  the  probate  of  a  former  will  as  in  the  proceeding  with 
reference  to  the  application  to  admit  the  later  will  to  pro- 
bate. If  the  probate  court  had  admitted  the  later  will  it 
would  be  incumbent  upon  those  interested  in  its  provisions, 
if  they  instituted  a  separate  proceeding  to  revoke  the  for- 
mer judgment  of  probate,  to  show  that  their  consent  to  that 
judgment  was  procured  through  fraud  or  mistake,  and  it 
does  not  seem  logical  or  necessary  to  require  a  separate  pro- 
ceeding for  that  purpose.  If  we  are  correct  in  these  con- 
clusions it  necessarily  follows  that  the  probate  and  circuit 
courts  did  not  err  in  refusing  to  admit  the  later  will  to 
probate. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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The  PEOPI.E  OF  THE  State  of  Ilunois,  Appellee,  vs. 
Jasper  Tice  et  al.  Appellants. 

Opinion  Hied  April  20,  igi6, 

1.  Bastardy — judgment  in  a  bastardy  proceeding  is  not  a  lien 
upon  property.  An  order  of  court  requiring  the  statutory  payments 
to  be  made  by  the  defendant  in  a  bastardy  proceeding  has  none  of 
the  characteristics  of  an  ordinary  judgment  in  a  civil  action  and  is 
not  a  lien  upon  the  property  of  the  defendant,  even  though  a  bas- 
tardy proceeding  is  a  civil  proceeding. 

2.  Same — amount  which  defendant  in  bastardy  proceeding  must 
pay  is  not  a  debt.  The  amount  which  the  defendant  in  a  bastardy 
proceeding  is  ordered  by  the  county  court  to  pay  for  the  support 
of  the  child  does  not  constitute  a  debt. 

3.  Same — bondsmen  in  bastardy  proceeding  not  liable  in  ordi- 
nary action  at  law.  Since  the  liability  on  the  bond  of  the  defend- 
ant in  a  bastardy  proceeding  is  not  a  debt,  the  bond  is  not  such  an 
instrument  as  constitutes  a  common  law  undertaking  upon  which 
the  obligors  would  be  liable  in  an  ordinary  action  at  law  for  a 
breach  of  the  bond,  but  the  only  remedy,  in  case  of  default,  is  the 
special  one  provided  for  in  the  Bastardy  act. 

4.  Same — bondsmen  in  a  bastardy  proceeding  are  released  by 
death  of  the  principal.  The  obligation  assumed  by  the  sureties  on 
the  bond  of  the  defendant  in  a  bastardy  proceeding  is  to  guarantee 
that  the  principal  will,  if  living,  pay  the  installments  as  they  come 
due  unless  he  shall  marry  the  mother  of  the  child,  and,  since  the 
statute  has  not  otherwise  provided,  the  death  of  the  principal  re- 
leases the  sureties  from  further  obligation  on  the  bond. 

Appeai.  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  county  court 
of  Brown  county ;  the  Hon.  W.  Y.  Baker,  Judge,  presiding. 

R.  E.  Vandeventer,  and  J.  F.  Regan,  for  appellants. 

O.  T.  Briggs,  for  the  People. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

At  the  January  term,  1914,  of  the  county  court  of 
Brown  county,  Albert  Tice  was  by  the  verdict  of  a  jury 
found  to  be  the  father  of  a  certain  bastard  child,  and  was 
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by  the  judgment  of  the  court  condemned  to  pay  to  the  clerk 
of  said  court,  for  the  support,  maintenance  and  education 
of  said  child,  the  sum  of  $ioo  for  the  first  year  after  the 
birth  of  the  child,  which  occurred  on  September  19,  1913, 
and  $50  per  year  thereafter  for  nine  years,  the  payments  to 
be  in  equal  quarterly  installments,  and  to  be  made  on  the 
19th  day  of  December,  March,  June  and  September  of  each 
year.  The  court  also  by  its  judgment  required  Tice  to  give 
bond  in  the  penal  sum  of  $800,  with  security  to  be  approved 
by  the  judge  of  said  court,  conditioned  for  the  due  and 
faithful  payment  of  said  yearly  sums,  in  equal  quarterly  in- 
stallments, at  the  time  specified,  to  the  clerk  of  said  court. 
Albert  Tice  gave  the  bond  required  by  the  court,  with  Jas- 
per Tice  and  John  Craven  as  sureties  thereon,  and  paid  the 
quarterly  installments  up  to  and  including  June  19,  1914. 
Thereafter,  on  July  18,  1914,  Albert  Tice  died.  On  No- 
vember 2yy  1914,  the  mother  of  the  child  filed  her  petition  in 
the  county  court  of  Brown  county  alleging  the  facts  above 
recited ;  alleging  that  the  fourth  installment,  which  became 
due  September  19,  19 14,  had  not  been  paid,  and  praying 
that  Jasper  Tice  and  John  Craven,  the  sureties  on  said  bond, 
be  cited  to  appear  in  court  on  the  first  day  of  December, 
1914,  to  show  cause  why  execution  should  not  be  issued 
against  them  for  the  amount  of  the  said  fourth  installment. 
In  response  to  the  citation  which  was  issued  upon  the  peti- 
tion Jasper  Tice  and  John  Craven  appeared  in  court  and 
answered  the  petition,  admitting  the  averments  thereof  but 
alleging  that  by  reason  of  the  death  of  Albert  Tice  he  was 
rendered  incapable  of  further  complying  with  or  perform- 
ing the  terms  of  said  judgment  and  bond,  and  that  they,  as 
sureties,  were  by  the  statutes  and  laws  of  this  State  relieved 
and  discharged  from  making  any  further  payments  on  said 
bond  and  are  not  liable  so  to  do.  Upon  these  pleadings  the 
court  rendered  judgment  against  Jasper  Tice  and  John  Cra- 
ven for  $25  in  favor  of  the  People  of  the  State  of  Illinois 
for  the  use  of  the  mother  of  the  child,  from  which  judg- 
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ment  Tice  and  Craven  appealed  to  the  Appellate  Court  for 
the  Third  District.  The  Appellate  Court  affirmed  the  judg- 
ment of  the  county  court  but  granted  a  certificate  of  im* 
portance,  and  Tice  and  Craven  have  prosecuted  a  further 
appeal  to  this  court. 

The  Bastardy  act  provides  that  in  a  prosecution  there- 
under, in  case  the  issue  be  found  against  the  defendant,  he 
shall  be  condemned  by  the  order  and  judgment  of  the  court 
to  pay  a  sum  of  money  not  exceeding  $ioo  for  the  first 
year  after  the  birth  of  the  child  and  a  sum  not  exceeding 
$50  per  year  for  the  nine  succeeding  years  for  the  support, 
maintenance  and  education  of  such  child.  This  order  or 
judgment  has  none  of  the  characteristics  of  the  ordinary 
judgment  in  a  civil  action  and  does  not  constitute  a  lien 
upon  the  property  of  defendant.  On  the  contrary,  the  stat- 
ute provides  that  the  defendant  shall  be  required  to  give  a 
bond,  with  sufficient  security,  for  the  payment  of  such  sums 
of  money  in  quarter-yearly  installments,  which  bond  shall 
be  payable  tb  the  People  of  the  State  of  Illinois,  and  in  case 
the  defendant  shall  refuse  or  neglect  to  give  such  security 
he  shall  be  committed  to  jail,  there  to  remain  until  he  has 
complied  with  the  order  or  shall  be  discharged  by  due  course 
of  law.  After  six  months  have  elapsed  he  may  be  dis- 
charged for  insolvency  or  inability  to  give  the  bond. 

While  it  has  been  uniformly  held  that  a  prosecution  un- 
der the  Bastardy  act  is  a  civil  and  not  a  criminal  proceed- 
ing, the  object  being,  not  the  imposition  of  a  penalty  for 
the  commission  of  an  immoral  act  but  merely  to  compel  the 
defendant  to  contribute  to  the  support  of  his  illegitimate 
child,  it  has  also  been  held  that  the  relation  of  debtor  and 
creditor  cannot  exist  between  the  reputed  father  of  a  bas- 
tard child  and  the  people,  who  prosecute  to  compel  him  to 
support  his  illegitimate  child,  and  therefore  the  amount 
which  the  defendant  in  a  bastardy  proceeding  has  been  con- 
demned by  order  of  the  court  to  pay  for  the  support  of  the 
child  does  not  constitute  a  debt.     {Rich  v.  People,  66  111. 
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513.)  In  the  case  just  cited,  Rich  was  found  guilty  of  be- 
ing the  father  of  a  bastard  child  and  was  committed  to  jail 
in  default  of  a  bond  to  secure  the  payment  of  the  sums  of 
money  which  he  was  condemned  to  pay  by  order  of  the 
court.  The  judgment  of  the  circuit  court  was  reviewed  on 
writ  of  error,  and  the  claim  was  made  that  the  law  author- 
izing imprisonment  in  bastardy  cases  was  unconstitutional, 
as  it  provided  for  an  imprisonment  for  debt.  In  passing 
upon  this  question  we  said :  "While  this  prosecution  may 
be  so  far  a  civil  proceeding  as  to  dispense  with  the  strict 
proof  required  in  criminal  cases,  yet  the  money  which  the 
reputed  father  is  condemned  to  pay  for  the  support,  main- 
tenance and  education  of  the  child  is  in  no  sense  a  debt. 
The  prosecution  is  a  matter  of  public  concern.  It  is  car- 
ried on  in  the  name  of  the  people.  The  bond  is  made 
payable  to  the  people.  The  reputed  father,  upon  the  non- 
payment of  any  installment  of  the  money  when  due,  may 
be  proceeded  against  as  for  a  contempt  of  court  and  com- 
mitted to  jail.  The  chief  object  of  the  prosecution  is  the 
protection  of  the  public  from  liability  for  the  support  of  the 
child.  If  the  child  should  die  after  judgment  and  execu- 
tion of  the  bond  and  the  fact  should  be  suggested  upon  the 
record  of  the  court,  the  bond  would  thenceforth  be  void. 
These  peculiarities  do  not  pertain  to  ordinary  debts.  Judg- 
ments for  debts  arising  out  of  contracts,  express  or  implied, 
cannot  thus  be  enforced  and  thus  discharged." 

The  liability  on  the  bond  constituting  in  no  sense  a  debt, 
it  follows  that  the  bond  is  not  such  an  instrument  as  con- 
stitutes a  common  law  undertaking  upon  which  the  obligors 
would  be  liable  in  an  ordinary  action  at  law  upon  a  breach 
thereof.  The  only  remedy  in  case  of  default  is  the  special 
statutory  remedy  provided  in  the  Bastardy  act.  By  that 
act  it  is  provided  that  when  default  shall  be  made  in  the 
payment  of  any  installment  mentioned  in  the  bond,  the 
judge  of  the  court  wherein  the  bond  is  filed  shall,  upon  the 
request  of  the  proper  person,  issue  a  citation  to  "the  princi- 
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pal  and  sureties  in  said  bond/*  requiring  them  to  appear 
and  show  cause  why  execution  should  not  issue  against 
them  for  the  amount  due  and  unpaid,  and  if  the  amount 
due  shall  not  be  paid  before  the  time  stated  for  showing 
cause,  judgment  shall  be  rendered  in  favor  of  the  people 
and  against  the  principal  and  sureties  who  have  been  served, 
for  the  amount  due  and  unpaid  on  the  bond  and  the  costs 
of  the  proceeding,  and  that  execution  shall  issue  against  the 
goods  and  chattels  of  the  persons  against  whom  the  judg- 
ment shall  be  rendered,  for  the  amount  of  such  judgment 
and  costs.  The  judge  is  also  given  the  power,  in  case  of 
default,  to  adjudge  the  reputed  father  guilty  of  contempt 
and  to  order  him  to  be  committed  to  jail  until  the  amount 
in  default  shall  be  fully  paid,  together  with  the  costs  of  the 
commitment,  which  commitment  shall  not  operate  to  stay  or 
defeat  the  obtaining  of  judgment  or  collection  by  execution 
against  the  principal  and  sureties  on  the  bond.  The  statute, 
by  providing  that  the  court  shall  issue  the  citation  to  the 
''principal  and  sureties"  in  the  bond,  thus  presupposes  that 
the  principal  is  not  deceased  and  that  the  default  has  been 
willful  upon  his  part.  The  petition  of  the  mother  in  this 
case  set  up  the  death  of  Albert  Tice  and  disclosed  that  the 
default  was  occasioned  by  reason  of  his  decease.  It  was 
therefore  impossible  for  the  court  to  observe  the  provisions 
of  the  statute  and  issue  a  citation  against  the  principal  in 
the  bond. 

As  the  obligation  of  this  bond  did  not  constitute  a  debt, 
the  payment  of  which  was  guaranteed,  in  any  event,  by  the 
sureties  in  the  bond,  the  sureties  cannot  be  held  liable  for 
the  payment  of  any  installments  becoming  due  after  the 
death  of  the  principal  unless  the  statute  specifically  provides 
that  they  shall  be  so  liable.  As  the  statute  does  not  so  pro- 
vide, the  death  of  the  principal  absolves  the  sureties  from 
all  further  liability  on  the  bond.  The  obligation  assumed 
by  the  surety  in  such  a  bond  is  to  guarantee  that  the  prin- 
cipal, if  living,  will  pay  the  installments  as  they  become 
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due,  unless  he  shall  marry  the  mother  of  the  child  or  the 
child  shall  die. 

The  judgments  of  the  Appellate  and  county  courts  are 
reversed  and  the  cause  is  remanded,  with  directions  to  dis- 
miss the  petition. 

Reversed  and  remanded,  zvith  directions. 


Harry  E.  Woods,  Appellee,  vs.  Hannah  Youngren, 
Appellant. 

Opinion  Hied  April  20,  ipi6. 

1.  Appeals  and  errors — when  a  decree  will  not  he  reversed  on 
facts.  A  decree  in  accordance  with  findings  of  fact  by  the  chan- 
cellor, based  upon  the  conflicting  testimony  of  witnesses  heard  in 
open  court,  will  not  be  reversed  by  the  Supreme  Court  as  not  sus- 
tained by  the  evidence  unless  the  findings  are  clearly  erroneous. 

2.  Contracts — what  is  ground  for  setting  aside  contract  as  a 
cloud.  Where  a  contract  for  the  sale  of  land  provides  that  it  is  to 
be  held  by  a  third  person  for  the  benefit  of  the  parties  pending  the 
performance  of  certain  things,  the  recording  of  the  contract  with- 
out the  consent  of  the  parties  is  ground  for  setting  it  aside  as  a 
cloud  on  the  title  of  the  proposed  vendor  and  in  refusing  to  spe- 
cifically enforce  it  on  the  cross-bill  of  the  vendee,  particularly 
where  there  is  evidence  of  unfairness  connected  with  the  contract. 

Appeai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Oscar  E.  Heard,  Judge,  presiding.  . 

H.  G.  Coi^oN,  for  appellant. 

Moses,  Rosenthal  &  Kennedy,  (Walter  Bachrach, 
and  Sigmund  W.  David,  of  counsel,)  for  appellee. 

Mr.  Chief  Justice  Farmer  delivered  the  opinion  of 
the  court : 

Appellee,  Harry  E.  Woods,  filed  a  bill  in  the  circuit 
court  of  Cook  county  May  i,  1914,  praying  for  the  removal 
of  a  cloud  upon  the  title  of  property  owned  by  him  and 
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described  as  lots  7  and  8,  block  4,  in  Morton  Park,  a  sub- 
division of  the  northeast  quarter  of  section  28,  town  39, 
north,  range  13,  east  of  the  third  principal  meridian,  in 
Cook  county,  Illinois.  The  cloud  consisted  of  a  contract  on 
file  in  the  recorder's  office  of  Cook  county,  entered  into  be- 
tween appellee  and  appellant,  Hannah  Youngren,  Septem- 
ber 7,  191 1,  by  the  terms  of  which  appellee  agreed  to  sell, 
and  appellant  to  buy,  said  lots  7  and  8  for  the  sum  of  $615. 
The  bill  of  complaint  alleges  the  contract  above  referred  to 
is  inoperative  and  void,  having  been  obtained  through  the 
trickery  and  fraud  of  appellant  and  her  agent.  Appellant 
answered  the  bill,  denying  the  contract  was  obtained  by 
trickery  and  fraud,  and  filed  a  cross-bill  asking  for  the  spe- 
cific performance  of  the  same.  The  bill  of  appellee  by  stip- 
ulation stood  as  an  answer  to  the  cross-bill  and  was  amended 
on  the  trial,  alleging  appellant  was  guilty  of  laches  in  the 
performance  of  the  terms  of  the  contract  and  hence  not  en- 
titled to  the  relief  prayed  in  her  cross-bill.  The  cause  was 
heard  by  the  chancellor  and  the  relief  prayed  in  the  origi- 
nal bill  was  granted  and  the  cross-bill  dismissed  for  want 
of  equity.  This  appeal  followed,  and  the  only  ground 
urged  for  reversal  is  that  the  decree  is  not  supported  by 
the  evidence. 

It  appears  from  the  evidence  that  appellee  is  the  owner 
of  the  lots  in  question;  that  his  wife,  Harriet  S.  Woods, 
as  agent,  in  August,  19 10,  gave  to  one  Zbetovsky  the  right 
to  sell  the  property.  Mrs.  Woods  had  the  abstract  to  the 
lots  and  gave  the  same  to  Zbetovsky  about  September  18, 

19 10.  Some  time  during  the  month  of  October  Mrs.  Woods 
learned  that  appellant  was  the  prospective  buyer  and  that 
a  Mr.  Krueger  was  appellant's  agent.  An  objection  was 
made  to  the  title  shown  by  the  abstract  concerning  a  cer- 
tain unreleased  trust  deed.  This  was  the  only  objection  of 
which  appellee  had  knowledge,  and  it  was  cured  May  20, 

191 1,  and  the  appellant's  agent,  Krueger,  was  so  notified. 
Krueger  had  written  an  opinion  of  title  making  some  minor 
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objections  besides  the  one  with  reference  to  the  trust  deed, 
but  Mrs.  Woods  testified  neither  she,  appellee  nor  Zbetov- 
sky  had  ever  seen  the  opinion  or  knew  what  the  other  ob- 
jections were,  although  repeated  requests  had  been  made 
for  the  same.  These  negotiations  between  Mrs.  Woods, 
her  agent,  Zbetovsky,  and  the  real  estate  firm  of  Griflfen- 
berg  &  Buck,  who  officed  in  the  same  room  with  Zbetovsky 
and  had  been  taken  into  the  deal  by  him,  on  the  one  hand, 
and  appellant  and  her  agent,  Krueger,  on  the  other,  dragged 
along  during  the  spring  and  summer  of  191 1  although  re- 
peated demands  were  made  by  Mrs.  Woods  that  the  deal 
be  closed.  On  September  2,  191 1,  she  notified  all  interested 
parties  that  if  there  was  going  to  be  any  transfer  of  prop- 
erty the  transaction  must  be  concluded  not  later  than  Sep- 
tember 7,  191 1.  On  the  morning  of  that  day  Mrs.  Woods 
called  on  appellant  and  told  her  the  transaction  must  be 
concluded  that  day.  By  agreement  all  the  parties  met  that 
afternoon  at  Krueger's  office  in  the  court  house,  where  the 
contract  here  sought  to  have  canceled  of  record  and  re- 
moved as  a  cloud  upon  the  title  to  appellee's  property  was 
entered  into.  The  evidence  of  what  took  place  at  this  meet- 
ing is  very  contradictory.  Mrs.  Woods  contends  she  and 
appellee  brought  with  them  to  this  meeting  a  deed  to  the 
property,  and  that  at  Krueger's  request  Zbetovsky  took  their 
acknowledgments  to  the  deed;  that  the  deed  was  handed 
Krueger,  who  then  produced  the  contract  here  involved  and 
asked  Mrs.  Woods  and  appellee  to  sign  the  same.  The  con- 
tract was  for  the  sale  of  the  two  lots  of  appellee  to  appel- 
lant for  $615,  of  which  $25  had  been  paid  as  earnest  money, 
and  the  balance,  $590,  appellant  agreed  to  pay  after  the 
title  had  been  examined  by  her  and  found  good.  The  con- 
tract further  provided  the  vendor  should  furnish  the  pur- 
chaser a  complete  merchantable  abstract  of  title  brought 
down  to  date,  and  that  the  purchaser,  within  ten  days  after 
receiving  such  abstract,  should  deliver  to  the  vendor  a  mem- 
orandum in  writing  specifying  objections  to  the  title,  if 
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any.    The  contract  provided  it  and  the  earnest  money  should 
be  held  by  Krueger  for  the  mutual  benefit  of  the  parties 
concerned.     Appellee  and  Mrs.  Woods  testified  they  read 
the  contract  over,  and  said  that  inasmuch  as  the  transaction 
was  to  be  concluded  that  day  no  contract  was  needed,  and 
that  Zbetovsky  made  a  similar  statement.    Mrs.  Woods  tes- 
tified she  told  Krueger  she  heard  he  had  raised  several  ob- 
jections to  the  title  and  that  if  the  contract  was  signed  he 
might  urge  such  objections;  that  he  stated  he  would  waive 
such  objections;  and  that  he  only  wanted  to  satisfy  himself 
that  no  further  instruments  than  those  shown  by  the  abstract 
had  been  placed  upon  record,  and  that  as  county  auditor 
he  could  get  the  information  at  once;   that  the  signing  of 
the  contract  was  a  mere  formality.    Appellee,  Mrs.  Woods, 
Zbetovsky  and  Griff enberg  &  Buck  thereupon  signed  the 
contract.     Krueger  and  appellee  went  down-stairs,  where 
Krueger  placed  the  contract  on  file  for  record.     He  and 
appellee  were  unable  to  ascertain  from  the  recorder's  office 
whether  any  instruments  had  been  placed  on  record  affecting 
the  title  to  the  lots  subsequent  to  the  date  of  the  abstract 
and  returned  to  Krueger 's  office,  where  he  so  informed  Mrs. 
Woods  and  said  nothing  could  then  be  done  about  closing 
the  deal.     Mrs.  Woods  replied  that  ended  the  transactioa 
Krueger  then  told  her  he  had  the  contract,  and  handed  her 
a  written  opinion  stating  the  objections  to  the  title.     Mrs. 
Woods  stated  the  contract  was  obtained  by  trickery  and  de- 
clared the  deal  off,  and  she  and  appellee  left  the  office. 

Appellant's  and  Krueger's  statements  of  what  took  place 
at  this  meeting  are,  that  it  was  Mrs.  Woods  who  insisted 
upon  the  contract  being  signed,  and  that  the  contract  had 
been  prepared  two  or  three  days  previous  by  Buck  at  the 
request  of  Mrs.  Woods.  Krueger  testified  he  told  Mrs. 
Woods  there  was  no  need  of  the  new  agreement ;  that  on 
his  informing  Mrs.  Woods  the  recorder  could  not  make 
the  continuation  of  the  abstract  that  afternoon  she  became 
much  excited  and  demanded  a  return  of  the  contract.     He 
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testified  he  told  her  he  could  not  do  that,  as  he  held  the 
contract  and  earnest  money  in  escrow.  He  testified  he  thien 
counted  out  $590,  the  balance  of  the  purchase  price,  and  ten- 
dered it  to  Mrs.  Woods,  requesting  a  deed  showing  good 
title  and  a  compliance  with  the  terms  of  the  contract,  but 
that  Mrs.  Woods  refused  to  take  the  money  and  the  meet- 
ing ended.  These  statements  of  Krueger  are  denied  by 
Mrs.  Woods. 

The  testimony  is  contradictory  as  to  whether  any  de- 
mand was  subsequently  made  upon  appellee  for  the  deliv- 
ery of  an  abstract  and  that  the  contract  be  carried  out,  ap- 
pellant claiming  a  letter  to  this  effect  was  sent  to  appellee 
November  2,  191 1,  while  appellee  claims  it  was  not  until 
December,  1912,  that  appellant,  in  answer  to  a  letter  of  ap- 
pellee asking  that  the  contract  be  canceled  of  record,  stated 
that  she  was  willing  and  able  to  carry  out  the  contract.  No 
action  was  taken  by  appellant  to  enforce  the  contract  until 
she  filed  her  cross-bill  to  this-suit,  begun  by  appellee  in  May, 
19 1 4,  seeking  to  cancel  the  contract  of  record  and  remove  it 
as  a  cloud  on  appellee's  title. 

No  benefit  could  be  derived  from  a  further  recital  or 
review  of  the  evidence  in  this  case.  It  is  most  contradictory 
and  conflicting  and  cannot  be  reconciled.  The  chancellor, 
with  the  witnesses  before  him,  was  better  able  to  determine 
the  credibility  to  be  given  the  testimony  that  is  a  •review- 
ing court,  and  the  finding  of  a  chancellor  upon  questions 
of  fact,  based  upon  the  statements  of  witnesses  whom  he 
saw  and  heard  testify,  will  be  accepted  by  this  court  unless 
found  to  be  clearly  and  palpably  erroneous.  (Kinnah  v. 
Kimtah,  184  111.  284;  Lasher  v.  Loeffler,  190  id.  150;  Hig- 
gins  V.  Wisner,  170  id.  220.)  We  cannot  say  the  decree  is 
not  supported  by  the  evidence.  If  the  contract  was  pro- 
cured to  be  signed  under  the  conditions  and  circumstances 
testified  to  by  the  witnesses  for  appellee  the  chancellor  was 
clearly  warranted  in  the  findings  and  conclusions  set  forth 
in  the  decree.     (Cowan  v.  Curran,  216  111.  598.)     The  re- 
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cording  of  the  contract  by  Krueger  (which  the  contract 
recites  and  which  he  testified  he  held  for  the  benefit  of 
both  parties)  without  the  consent  of  the  parties  justified  the 
court  in  refusing  to  enforce  its  specific  performance  and  in 
setting  it  aside  as  a  cloud  upon  the  title  to  the  property. 
Sugar  v.  Froehlich,  229  111.  397,  and  tases  there  cited. 

We  are  of  opinion  the  decree  is  contrary  neither  to  the 
evidence  nor  the  law,  and  it  is  aflfirmed. 

Decree  affirmed. 


WiLUAM  NowLAN  et.  al.  Defendants  in  Error,  vs,  Ed- 
ward NowLAN  et  al. — (George  Nowlan,  Plaintiff  in 
Error. ) 

Opinion  filed  April  20,  ipid, 

1.  Wills — express  devise  of  land  to  trustee  with  power  to  sell 
vests  trustee  with  the  fee.  An  express  devise  of  land  to  a  trustee, 
coupled  with  the  power,  in  his  discretion,  to  sell  the  land  and  con- 
vey a  perfect  title,  vests  the  trustee  with  the  fee,  even  though  the 
will  provides  the  trustee  shall  not  sell  without  the  consent  of  the 
cestui  que  trust. 

2.  Same — when  the  rule  in  Shelley's  case  applies.  Where  a 
will  devises  the  legal  title  to  land  to  a  trustee  to  hold  for  the  bene- 
fit of  the  testator's  son  for  life  and  at  his  death  the  trust  to  cease 
and  the  land  to  go  to  the  lawful  heirs  of  such  son  according  to 
the  law%  of  Illinois,  the  life  estate  of  the  son  and  the  remainder 
to  his  heirs  are  both  equitable  estates,  and  being  of  the  same  qual- 
ity the  rule  in  Shelley's  case  applies  and  the  son  takes  an  equitable 
fee  simple  estate  under  the  will. 

3.  Release  of  errors — what  does  not  bar  party  from  prosecut- 
ing writ  of  error.  Where  land  is  devised  in  trust  for  two  brothers 
in  equal  undivided  shares  and  one  brother  dies  intestate,  the  facts 
that  the  survivor  sells  to  a  stranger  the  interest  which  he  has  in- 
herited from  his  brother,  and  that  the  purchaser  acquiesces  in  the 
construction  thereafter  placed  upon  the  will  by  the  decree  in  a  pro- 
ceeding by  the  heirs  of  the  deceased  brother  to  set  off  and  parti- 
tion his  share  of  the  land,  do  not  preclude  the  surviving  brother 
from  seeking  a  reversal  of  the  decree  in  so  far  as  it  affects  his 
own  interest  under  the  will. 

Dunn,  Cartwright  and  Craig,  JJ.,  dissenting. 
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Writ  of  Error  to  the  Circuit  Court  of  Stark  county; 
the  Hon.  John  M.  Niehaus,  Judge,  presiding. 

T.  W.  HooPES,  for  plaintiff  in  error. 

J.  H.  Rennick,  amicus  curi(B, 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Michael  Nowlan  died  testate  in  1881,  seized  in  fee  of 
certain  real  estate  in  Stark  county.  The  fourth  clause  of 
his  will  was  as  follows : 

"Fourth — To  my  son  William  Nowlan  I  give  and  de- 
vise the  following  described  real  estate,  to-wit :  Lot  No.  4 
in  the  southwest  quarter  of  section  No.  13,  in  township 
No.  13,  north,  range  4,  east,  in  the  county  of  Knox  and 
State  of  Illinois,  containing  ten  acres  more  or  less;  also 
the  following  lands  in  Stark  county,  Illinois,  viz.,  the  north 
half  of  the  northeast  quarter  of  section  No.  28,  in  township 
No.  13,  north,  range  No.  5,  east  of  the  fourth  principal 
meridian;  also  the  remainder  in  the  west  half  of  the  south- 
west quarter  of  section  No.  22,  in  the  township  last  afore- 
said, after  the  determination  of  the  life  estate  hereinbefore 
granted  to  my  wife,  Frances  Nowlan,  or  in  case  the  said 
Frances  Nowlan  shall  not  survive  me,  then  I  give  and  de- 
vise the  tract  last  named  directly  to  the  said  William  Now- 
lan, all  of  which  real  estate  so  devised  to  the  said  William 
Nowlan  is  in  trust  and  for  the  uses  and  purposes  herein- 
after set  forth,  to-wit : 

"First,  one  undivided  half  of  the  said  lot  No.  4  of  the 
southwest  quarter  of  section  No.  13,  township  13,  north, 
range  4,  east,  he  shall  have  and  hold  in  his  own  right  in 
fee  simple. 

''Second,  the  other  undivided  half  of  said  lot  No.  4,  to- 
gether with  the  west  half  of  the  southwest  quarter  of  sec- 
tion No.  22,  in  township  No.  13,  north,  range  5,  east,  or 
the  remainder  thereof  after  the  death  of  my  said  wife,. 
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Frances  Nowlan,  if  she  survives  me,  shall  be  held  in  trust 
by  said  William  Nowlan  for  the  use  and  benefit  of  my  son 
Henry  Nowlan  solely,  for  and  during  his  natural  life,  and 
at  the  death  of  the  said  Henry  Nowlan  this  trust  shall  cease 
and  determine  and  the  said  premises  so  held  shall  descend 
and  go  to  the  lawful  heirs  of  the  said  Henry  Nowlan  ac- 
cording to  the  laws  of  the  State  of  Illinois,  in  the  same 
manner  in  which  it  would  descend  if  held  by  the  said  Henry 
Nowlan  in  fee  simple:     Provided,  however,  that  at  any 
time  during  the  life  of  said  Henry  Nowlan  it  shall  be  the 
option  of  said  trustee,  William  Nowlan,  and  said  Henry 
Nowlan,  that  it  will  be  beneficial  to  said  Henry  Nowlan  to 
have  the  said  premises  sold  and  the  proceeds  thereof  in- 
vested for  the  use  and  benefit  of  said  Henry  Nowlan,  then 
in  such  case  the  said  trustee  (by  and  with  the  consent  of 
said  Henry  Nowlan,  to  be  manifested  by  his  signing  the 
deed  for  that  purpose  with  said  trustee,)  may  sell,  dispose 
of  and  convey  said  premises  in  such  way  as  they  may  think 
most  conducive  to  the  interest  of  said  Henry  Nowlan,  and 
such  conveyance  shall  vest  a  perfect  title  in  the  purchaser 
thereof.     It  is  further  my  will  that  the  rents,  issues  and 
profits  of  said  premises,  after  deducting  taxes  and  neces- 
sary expenses  for  repairs  and  for  improvements  and  for 
costs  and  charges  of  carrying  out  this  trust,  shall  be  paid 
by  said  trustee  to  said  Henry  Nowlan  annually,  or  oftener 
if  he  shall  so  receive  the  same.     And  I  do  further  direct 
that  in  case  the  said  Henry  Nowlan  shall  desire  to  have 
possession  of  and  occupy  the  said  premises,  or  any  portion 
thereof,  during  his  lifetime  or  at  any  time,  that  he  shall 
have  the  right  to  do  so  without  rents  further  than  pay- 
ment of  taxes  and  other  expenses  above  enumerated  upon 
said  premises. 

"Third,  the  said  north  half  of  the  northeast  quarter  of 
section  No.  28,  in  township  No.  13,  north,  range  5,  east, 
above  devised  to  said  William  Nowlan,  trustee,  shall  be 
held  by  him  in  trust  for  the  use  and  benefit  of  my  sons 
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George  Nowlan  and  Joseph  Nowlan,  upon  the  same  terms, 
conditions  and  trusts  hereinbefore  annexed  to  the  devise  for 
the  use  and  benefit  of  Henry  Nowlan,  the  said  trustee  to 
have  the  same  powers  and  to  perform  the  same  duties  re- 
quired there  in  said  foregoing  devise,  and  the  said  George 
Nowlan  and  Joseph  Nowlan  to  have  equal  and  undivided 
interests  in  this  devise,  and  with  all  the  rights  and  privileges 
of  sale  and  occupancy  of  the  premises  herein  devised  which 
the  said  Henry  Nowlan  has  in  and  to  the  premises  de- 
scribed in  the  foregoing  devises  for  his  benefit." 

Joseph  Nowlan,  one  of  the  beneficiaries  mentioned  in 
the  third  division  of  the  fourth  clause  of  the  will,  died  in- 
testate May  21,  1912.  Thereafter  certain  of  his  heirs  filed 
their  bill  in  the  circuit  court  of  Stark  county,  setting  forth 
the  will  of  Michael  Nowlan  and  the  death  and  heirship  of 
Joseph  Nowlan,  and  alleging  that  upon  his  death  the  trust 
created  by  said  will  as  to  him  terminated,  and  his  undivided 
interest  in  the  north  half  of  the  northeast  quarter  of  said 
section  28  was  by  the  terms  of  said  will  held  in  trust  for 
his  heirs  and  the  other  one-half  interest  was  held  in  trust 
for  the  heirs  of  George  Nowlan,  and  that  said  trust  has 
not  terminated;  that  by  reason  of  the  death  of  Joseph 
Nowlan  his  heirs,  some  of  whom  were  complainants  and 
the  others  defendants,  became  seized  in  fee  simple  of  the 
undivided  one-half  of  said  premises,  and  that  each  of  them 
became  seized,  by  descent  from  said  Joseph  Nowlan,  of  cer- 
tain portions  of  said  real  estate  particularly  specified  in  the 
bill.  The  prayer  of  the  bill  was  that  the  undivided  one- 
half  of  the  premises  held  in  trust  for  George  Nowlan  be 
set  apart  from  the  undivided  one-half  which  was  held  in 
trust  for  the  use  of  Joseph  Nowlan ;  that  that  half  be  par- 
titioned among  the  heirs  of  Joseph  Nowlan,  and  that  all  of 
the  premises  last  above  described  be  partitioned  among  the 
owners  according  to  their  respective  interests  as  set  forth 
in  the  bill. 

272  -  34 
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Thereafter  E.  H,  Lloyd  was  permitted  to  intervene  and 
become  a  party  defendant  upon  his  petition,  setting  forth 
that  on  February  9,  1914,  after  the  bill  was  filed,  he  had 
purchased  the  undivided  one-ninth  interest  of  the  defendant 
George  Nowlan  in  the  undivided  one-half  interest  which 
George  Nowlan  had  inherited  as  one  of  the  heirs  of  Jo- 
seph Nowlan. 

All  of  the  defendants,  including  George  Nowlan,  de- 
faulted, and  the  bill  was  taken  as  confessed.  The  cause 
was  referred  to  the  master,  evidence  was  taken  and  the 
master  made  his  report  to  the  court,  recommending  that 
the  undivided  one-half  interest  held  in  trust  by  William 
Nowlan  for  the  use  of  George  Nowlan  be  set  apart  from 
the  other  undivided  one-half  interest,  and  that  the  latter 
one-half  interest  be  partitioned,  as  prayed  for  in  the  bill, 
among  the  heirs  of  Joseph  Nowlan.  Upon  the  evidence 
taken  before  the  master  and  the  master's  report  the  court 
entered  a  decree  containing  the  following  findings,  among 
others:  That  the  north  half  of  the  northeast  quarter  of 
said  section  28  was  by  the  will  of  Michael  Nowlan  "devised 
to  William  Nowlan  in  trust  for  the  use  and  benefit  of  the 
said  George  Nowlan  and  Joseph  Nowlan  for  and  during 
their  natural  lives,  the  said  George  Nowlan  and  Joseph 
Nowlan  to  have  equal  and  undivided  interests  in  said  de- 
scribed real  estate,  and  that  at  the  death  of  the  said  Joseph 
Nowlan  the  said  trust  as  to  him  shall  cease  and  terminate 
and  the  fee  simple  title  in  and  to  said  undivided  one-half 
in  said  premises  in  which  said  Joseph  Nowlan  had  such 
life  estate  shall  vest  in  the  heirs-at-law  of  the  said  Joseph 
Nowlan,  deceased,  according  to  the  laws  of  descent  of  the 
State  of  Illinois,  and  that  at  the  death  of  the  said  George 
Nowlan  said  trust  created  for  his  benefit  shall  terminate 
and  the  fee  simple  title  to  the  undivided  one-half  of  said 
premises  in  which  the  said  George  Nowlan  has  such  life 
estate  shall  vest  in  his  heirs-at-law ;"  that  "the  undivided 
one-half  of  said  real  estate  that  was  devised  to  William 
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Nowlan  in  trust  for  George  Nowlan  is  still  being  held  by 
said  William  Nowlan,  trustee,  for  the  use  and  benefit  of 
said  George  Nowlan  for  and  during  his  lifetime,  and  at  his 
death  said  trust  to  cease  and  the  remainder  in  fee  simple 
to  go  to  the  heirs-at-law  of  said  George  Nowlan;"  that. 
"William  Nowlan  holds  the  other  undivided  one-half  of 
said  real  estate  in  trust  for  the  benefit  of  George  Nowlan 
for  and  during  his  life,  and  at  the  death  of  the  said  George 
Nowlan  said  trust  terminates  and  the  fee  simple  title  in 
and  to  said  last  mentioned  undivided  one-half  vests  in  the 
heirs-at-law  of  the  said  George  Nowlan.'*  The  decree  pro- 
vided that  the  undivided  one-half  held  in  trust  by  William 
Nowlan  for  George  Nowlan  be  set  off  from  the  other  half 
owned  by  the  heirs  of  Joseph  Nowlan,  deceased,  and  that 
a  further  division  and  partition  be  made  of  the  one-half 
belonging  to  the  heirs  of  Joseph  Nowlan  and  other  parties 
in  interest  according  to  their  respective  interests  as  set 
forth  in  the  decree. 

The  commissioners  appointed  by  the  court  to  make  par- 
tition set  off  to  William  Nowlan,  trustee,  for  the  use  and 
benefit  of  George  Nowlan  in  severalty  for  the  interest  and 
share  of  said  trustee  in  the  premises,  the  north  half  of  the 
premises  described  in  the  third  division  of  the  fourth  clause 
of  the  will,  and  reported  that  the  remaining  one-half  was 
not  susceptible  of  division  without  manifest  prejudice  to 
the  parties  in  interest  and  fixed  a  value  on  the  same.  The 
court  thereafter  entered  a  decree  confirming  the  report  of 
the  commissioners,  and  ordering  that  William  Nowlan,  trus- 
tee for  George  Nowlan,  hold  in  severalty  the  share  set  off 
and  assigned  to  him  by  the  commissioners,  and  that  said 
share  be  vested  in  William  Nowlan,  trustee,  for  the  use 
and  benefit  of  George  Nowlan,  according  to  said  assign- 
ment, and  ordering  a  sale  of  the  other  half  of  said  lands. 

George  Nowlan  has  sued  out  this  writ  of  error,  seek- 
ing a  reversal  of  the  decree  of  partition  on  the  ground  that 
the  decree  erroneously  finds  that  he  has  only  a  life  estate 
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in  the  land  set  off  to  William  Nowlan,  as  trustee,  in  sev- 
eralty, because  plaintiff  in  error,  under  the  will  of  Michael 
Nowlan,  took  an  equitable  fee  simple  estate  in  the  undivided 
one-half  of  the  lands  devised  to  William  Nowlan  in  trust 
for  plaintiff  in  error  and  Joseph  Nowlan.  The  basis  of  this 
contention  is  that  the  trustee  took  the  legal  estate  in  fee; 
that  the  will  devised  to  George  Nowlan  an  equitable  life 
estate  and  the  equitable  remainder  to  his  heirs,  and  there- 
fore, under  the  rule  in  Shelley's  case,  George  Nowlan  took 
an  equitable  fee  simple  estate.  The  correctness  of  this  con- 
tention depends  wholly  upon  whether  the  trustee  took  a  fee 
under  the  will,  for  if  he  did  take  a  fee  the  rule  in  Shelley's 
case  applies  and  plaintiff  in  error  is  possessed  of  an  equi- 
table fee  simple  estate. 

It  will  be  observed  that  the  trust  estate  is  in  express 
terms  devised  to  the  trustee ;  that  active  duties  are  imposed 
upon  him,  and  he  is  given  the  power  to  sell  and  convey 
the  premises  and  vest  a  perfect  title  in  the  purchaser  there- 
of if  in  the  opinion  of  the  trustee  and  the  cestui  que  trust 
it  will  be  desirable  and  beneficial  to  do  so,  the  cestui  que 
trust  to  manifest  his  consent  by  signing  the  deed  of  con- 
veyance with  the  trustee  for  that  purpose.  As  the  trustee 
did  not  deem  it  his  duty  to  defend  in  this  writ  of  error, 
J.  H.  Rennick,  a  member  of  the  bar,  was  permitted  to  file 
a  brief  as  amicus  curiee  on  behalf  of  the  children  of  plain- 
tiff in  error,  and  he  contends  that  the  trustee  is  not  given 
the  legal  fee  title  by  the  will  but  is  given  the  trust  estate 
for  the  life  of  plaintiff  in  error,  with  a  naked  power  of 
sale  in  case  plaintiff  in  error  should  consent  and*  join  in  a 
conveyance,  and  that  at  the  death  of  plaintiff  in  error  the 
legal  title  in  fee,  under  the  provisions  of  the  will,  vests  at 
once  in  the  heirs-at-law. 

The  trustee  was  clearly  vested  with  a  fee  under  the 
terms  and  provisions  of  this  will.  An  express  devise  of 
the  trust  estate  to  a  trustee,  coupled  with  the  power  to 
sell,  necessarily  vests  the  trustee  with  the  fee.    In  discuss- 
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ing  this  question  in  West  v.  Fitz,  109  111.  425,  we  said: 
"It  is  clearly  settled  by  the  general  current  of  English  and 
American  authority,  that  if  a  testator  by  his  will  simply 
directs  his  executor  or  a  trustee  to  sell  real  estate  and  ap- 
ply the  proceeds  to  certain  specified  purposes,  such  executor 
or  trustee  will  take  a  power,  only,  whereas  if  the  devise  be 
to  the  executor  or  trustee  to  sell  and  apply  the  proceeds, 
etc.,  such  executor  or  trustee  will  take  an  estate  in  the  land, 
and  not  a  mere  power.'*  No  rule  is  more  firmly  grounded 
than  that  the  title  of  a  trustee  is  commensurate  with  the 
powers  given  and  the  duties  imposed  upon  him.  Applying 
this  rule  to  the  provisions  of  the  trust  created  by  the  will 
of  Michael  Nowlan,  it  is  clear  that  the  trustee  took  a  fee. 
The  trustee  is  authorized  and  empowered,  in  his  discretion, 
to  sell  the  trust  estate  and  to  make  a  conveyance  vesting 
perfect  title  in  the  purchaser.  He  was  necessarily  vested 
with  the  fee  for  the  purpose  of  carrying  out  this  provision. 
Kirkland  v.  Cox,  94  111.  400;  Green  v.  Grant,  143  id.  61 ; 
Security  Ins.  Co,  v.  Kuhn,  207  id.  166;  Olcott  v.  Tope,  213 
id.  124;  Bmmerson  v.  Merritt,  249  id.  538;  McNair  v. 
Montague,  260  id.  465 ;  Nixon  v.  Nixon,  268  id.  524. 

The  fact  that  the  consent  of  the  cestui  que  trust  was 
required  before  the  trustee  could  sell  does  not  alter  the 
character  of  the  estate  devised  to  the  trustee.  The  trus- 
tee, and  not  the  cestui  que  trust,  was  empowered  to  make 
the  conveyance.  While  a  sale  was  to  be  made  only  in  the 
event  that  the  trustee  should  deem  it  to  the  best  interests 
of  the  cestui  que  trust  and  upon  the  express  consent  of  the 
cestui  que  trust,  it  was  necessary,  in  the  event  those  con- 
tingencies happened,  that  the  trustee  be  vested  with  the  fee. 

As  the  trustee  has  the  fee  simple  title  upon  the  trust 
created  by  the  will,  it  follows  that  both  the  life  estate  lim- 
ited to  plaintiff  in  error  and  the  ultimate  estate  in  fee  given 
to  his  heirs  are  equitable  estates.  {Lord  v.  Comstock,  240 
111.  492;  Carpenter  v.  Hubbard,  263  id.  571.)  The  life 
estate  given  to  plaintiff  in  error  and  the  remainder  limited 
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by  the  will  to  his  heirs-at-law  both  being  equitable  estates 
and  therefore  of  the  same  quality,  the  rule  in  Shelley's  case 
applies  and  plaintiff  in  error  took  the  equitable  fee  simple 
estate  under  the  will. 

It  is  contended  that  plaintiff  in  error  is  barred  from 
prosecuting  this  writ  of  error  for  the  reason  that  Lloyd,  as 
his  grantee,  accepted  the  benefits  of  the  decree.  Plaintiff 
in  error  was  a  defendant  in  the  court  below,  and  during 
the  pendency  of  the  suit  he  sold  to  Lloyd  his  undivided 
one-ninth  interest  in  the  one-half  of  the  premises  which 
was  devised  to  the  trustee  for  the  benefit  of  Joseph  Nowlan. 
He  had  the  right  to  make  such  conveyance,  and  the  decree 
properly  found  Lloyd  to  be  the  owner  of  an  undivided 
one-ninth  interest  in  that  portion  of  the  premises.  What- 
ever plaintiff  in  error  received  as  the  consideration  for  the 
conveyance  to  Lloyd  he  received  from  Lloyd  and  not  by 
virtue  of  the  decree  which  was  thereafter  rendered,  and  he 
is  not  estopped  from  contesting  the  decree  as  it  affects  his 
own  trust  estate  because  his  grantee  of  the  one-ninth  in- 
terest in  the  trust  estate  of  Joseph  Nowlan  acquiesced  in 
the  decree  and  accepted  his  proportion  of  the  proceeds  of 
the  sale. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
is  remanded,  with  directions  to  enter  a  decree  in  conform- 
ity with  the  views  herein  expressed. 

Reversed  and  remanded,  zvith  directions, 

Dunn,  Cartwright  and  Craig,  JJ.,  dissenting: 
The  rule  in  Shelley's  case  requires  that  both  the  life 
estate  limited  to  the  ancestor  and  the  estate  in  remainder 
to  the  heirs  shall  be  of  the  same  quality, — that  is,  both 
legal  or  both  equitable, — ^and  where  one  of  the  estates  is 
legal  and  the  other  equitable  the  rule  does  not  apply,  be- 
cause if  the  prior  estate  is  an  equitable  or  trust  estate  and 
the  subsequent  estate  is  a  legal  one,  the  two  do  not  unite 
as  an  estate  of  inheritance  in  the  ancestor.     (Preston  on 
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Estates,  263;  2  Washburn  on  Real  Property,  sec.  16 10; 
Gloz'cr  V.  Condell,  163  111.  566;  Harvey  v.  Ballard,  252  id. 
57.)  The  opinion  of  the  majority  of  the  court  recognizes 
this  rule  and  holds  that  the  estate  given  to  William  Now- 
lan  in  trust  was  a  fee.  Relying  upon  the  rule  that  in  a 
devise  to  a  trustee  he  will  acquire  an  estate  commensurate 
with  the  powers  conferred  and  the  purposes  to  be  accom- 
plished and  if  a  fee  is  required  to  enable  the  trustee  to  per- 
form his  duties  he  will  take  that  estate,  it  is  said  that  an 
express  devise  of  the  trust  estate  to  a  trustee,  coupled  with 
the  power  to  sell,  necessarily  vests  the  trustee  with  the  fee. 
The  case  of  West  v.  Fitz,  109  111.  425,  is  cited,  but  in  that 
case  the  court  said,  on  page  439:  "We  do  not  wish  by 
this  to  be  understood  as  saying  that  a  trustee  could  not  be 
given  a  life  or  other  less  estate,  only,  and  yet  be  clothed 
with  a  power  to  sell  upon  a  given  contingency,  or  that  in- 
stances of  this  kind  cannot  be  found  in  the  reported  cases ; 
but  what  we  intended  to  say,  and  do  say,  is,  no  case  can 
be  found  adopting  such  a  construction  where  the  limita- 
tions of  the  will  are  like  the  present.  The  construction 
suggested  is  never  adopted  except  where  the  estate  of  the 
trustee  is  expressly  or  by  necessary  implication  limited  to 
an  estate  for  life  or  for  a  term  of  years."  This  is  pre- 
cisely the  present  case.  The  duties  imposed  upon  the  trus- 
tee are  the  collection  of  the  rents,  issues  and  profits  of  the 
premises,  the  payment  of  taxes,  repairs  and  improvements 
and  the  cost  and  charges  of  carrying  out  the  trust,  and  the 
payment  of  the  net  proceeds,  annually,  to  George  Nowlan 
during  his  natural  life,  and  it  is  expressly  provided  that  at 
the  death  of  George  Nowlan  the  trust  shall  cease  and  de- 
termine and  the  premises  shall  descend  and  go  to  his  law- 
ful heirs.  The  estate  of  the  trustee  is  thus  expressly  lim- 
ited to  the  life  of  George  Nowlan. 

In  the  case  of  Harvey  v.  Ballard,  supra,  the  will,  after 
providing  for  the  division  of  the  testator's  property  into 
five  equal   shares,  directed   that  one-half   of  each   share 
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should  be  set  apart  and  conveyed  to  a  trustee,  to  be  held 
for  the  use  and  benefit  of  each  child  of  the  testator  dur- 
ing his  or  her  life  and  then  to  descend  to  his  or  her  heirs. 
It  was  held  that  the  trustee  took  an  estate  in  each  share 
for  the  life  of  the  child  who  was  the  beneficiary,  and  that 
at  the  death  of  each  beneficiary  the  title  would  pass  with- 
out any  conveyance,  by  virtue  of  the  will,  to  the  heirs  of 
such  beneficiary.  The  duties  of  the  trustee  ended  at  the 
death  of  the  beneficiary.  He  was  given  no  power  and 
charged  with  no  duty  to  do  anything  afterward,  and  there 
was  no  provision  for  a  conveyance  to  the  heirs.  The  rule 
in  Shelley's  case,  therefore,  was  not  applied. 

The  will  here  is  substantially  the  same  in  this  respect 
as  that  in  the  case  of  Harvey  v.  Ballard,  except  for  the 
power  of  sale  given  to  the  trustee,  in  his  discretion,  with 
the  consent  of  George  Nowlan.  But  a  power  of  sale  an- 
nexed to  an  estate  expressly  limited  to  life  will  not  enlarge 
the  estate  to  a  fee.  {Hamlin  v.  Umted  States  Express  Co. 
107  111.  443.)  Where  an  estate  for  life  is  clearly  given, 
with  power  to  sell  the  fee,  and  there  is  a  limitation  over, 
the  limitation  will  control  the  operation  of  the  power  and 
prevent  it  from  enlarging  the  estate  to  a  fee.  (Kirkpat- 
rick  V.  Kirkpatrick,  197  111.  144.)  The  estate  of  the  trus- 
tee was  expressly  limited  to  terminate  upon  the  death  of 
George  Nowlan.  The  power  of  sale  did  not  enlarge  or  add 
anything  to  this  estate.  If  the  trustee  does  not  exercise 
that  power  during,  the  life  of  George  Nowlan  the  real  es- 
tate will  pass  upon  the  latter 's  death  to  his  heirs  under  the 
will,  without  any  conveyance  from  the  trustee.  The  trus- 
tee has  no  duty  to  perform  requiring  the  conveyance  of  the 
real  estate.  The  power  is  one  which  he  may  exercise  or 
not,  in  his  discretion,  and  the  estate  will  pass  to  the  heirs 
of  George  Nowlan,  if  at  all,  by  direct  devise  of  the  legal 
title  without  regard  to  the  trust. 

In  our  judgment  the  decree  of  the  circuit  court  should 
be  affirmed. 
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John  Riley,  Appellant,  vs.  John  J.  Webb  et  al  Appellees. 
Opinion  Hied  April  20,  igj6, 

1.  Parties — in  equity  all  persons  having  a  substantial  interest 
must  be  made  parties.  In  equity  all  persons  who  have  any  substan- 
tial legal  or  beneficial  interest  in  the  subject  matter  in  litigation 
and  who  will  be  materially  affected  by  the  decree  must  be  made 
parties,  and  the  court  is  not  authorized  to  proceed  to  a  decree  if 
the  bill  shows  that  a  person  having  a  substantial  interest  has  not 
been  brought  into  court. 

2.  Same — an  heir-at-law  is  a  necessary  .party  to  bill  to  contest 
a  will.  An  heir-at-law  of  the  testator  is  a  necessary  party  to  a  bill 
to  contest  the  will,  and  error  in  proceeding  to  a  decree  without 
bringing  him  into  court  cannot  be  excused  on  the  ground  that  his 
interest  was  with  the  contestants,  and  that  at  the  time  the  decree 
was  entered  the  time  within  which  he  might  file  a  bill  to  contest 
the  will  had  expired. 

Appeal  from  the  Circuit  Court  of  Will  county;  the 
Hon.  Arthur  W.  Deselm,  Judge,  presiding. 

Thomas  H.  Riley,  and  Brickwood  &  Brickwood,  for 
appellant. 

J.  W.  Downey,  and  Corlett  &  Clare,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

On  November  5,  1914,  the  appellant,  John  Riley,  filed 
his  bill  in  the  circuit  court  of  Will  county  to  set  aside  an 
instrument  purporting  to  be  the  last  will  and  testament  of 
Thomas  H.  Riley,  deceased.  It  is  alleged  that  Thomas  H. 
Riley  died  November  5,  191 3,  without  issue,  leaving  appel- 
lant, and  Mary  Riley,  his  widow,  James  Riley,  William 
Riley,  Maria  Riley  and  Teresa  Riley  Poor,  as  his  only 
heirs-at-law.  By  his  purported  will  the  testator  devised  and 
bequeathed  the  whole  of  his  estate  to  his  widow,  Mary 
Riley,  and  Edward  Riley,  John  J.  Webb,  Permelia  Stoddard 
and  Ella  Barry,  all  of  whom  were  made  defendants  to  the 
bill.    Summons  issued  against  all  the  defendants  on  the  day 
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the  bill  was  filed  and  was  returned  December  2,  19 14,  with 
an  indorsement  showing  that  the  defendant  William  Riley, 
a  brother  of  the  testator,  had  not  been  served.  Mary  Riley, 
John  J.  Webb,  Permelia  Stoddard  and  Ella  Barry  answered 
the  bill  On  April  21,  1915,  when  the  cause  was  set  for  a 
hearing,  appellant  filed  a  motion  for  a  continuance,  alleging 
the  absence  of  a  material  witness  and  other  grounds.  The 
court  denied  the  motion  and  directed  that  a  jury  be  empan- 
eled to  try  the  cause.  Counsel  for  appellant  declined  to 
participate  in  the  trial.  A  jury  was  empaneled  and  pro- 
ponents made  a  prima  facie  case,  whereupon  the  jury  re- 
turned a  verdict  finding  the  instrument  in  question  to  be 
the  last  will  and  testament  of  Thomas  H.  Riley,  and  upon 
that  same  day  the  court  entered  a  decree  reciting  the  denial 
of  the  motion  for  a  continuance,  the  empaneling  of  the 
jury,  the  offering  of  evidence  on  the  part  of  the  proponents 
and  the  return  of  the  verdict  finding  that  the  instrument 
in  question  was  the  last  will  and  testament  of  Thomas  H. 
Riley,  deceased,  and  dismissing  the  bill  for  want  of  equity. 
Thereafter  appellant  filed  his  motion  to  vacate  and  set  aside 
the  verdict  of  the  jury  and  the  decree  of  the  court  upon 
the  ground  that  the  cause  was  not  at  issue,  as  William  Riley, 
one  of  the  necessary  parties  defendant  named  in  the  bill, 
had  not  been  served  with  summons  and  had  not  entered 
his  appearance  in  the  cause,  that  appellant's  motion  for  a 
continuance  should  have  been  allowed,  and  that  the  court 
wrongfully  denied  leave  to  appellant,  prior  to  the  trial  of 
the  cause,  to  amend  his  bill  and  make  an  additional  party 
defendant.  The  court  denied  this  motion  and  granted  an 
appeal. 

We  will  consider  but  one  of  the  grounds  urged  for  re- 
versal of  the  decree.  William  Riley,  one  of  the  defendants 
in  the  bill,  was  a  brother  of  the  testator  and  had  a  substan- 
tial interest  in  the  subject  matter  of  the  suit  He  was  not 
only  a  proper  but  a  necessary  party.  It  is  a  rule  in  equity 
that  all  persons  who  have  any  substantial  legal  or  beneficial 
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interest  in  the  subject  matter  in  litigation  and  who  will  be 
materially  affected  by  the  decree  must  be  made  parties. 
(Gilham  v.  Cairns,  Breese,  164;  Moore  v.  Munn,  69  111. 
591 ;  Atkins  v.  Billings,  72  id.  597;  Broum  v.  Riggin,  94 
id.  560;  Knopf  V.  Chicago  Real  Estate  Board,  173  id.  196; 
Nolan  V.  Barnes,  268  id.  515 ;  Sellers  v.  Rike,  ante,  p.  303.) 
Brown  v.  Riggin,  supra,  was  a  suit  to  contest  a  will  where 
necessary  parties  were  not  made  defendants,  and  it  was 
there  held  that  it  is  the  necessary  practice  that  all  parties 
in  interest  should  be  before  the  court.  Knopf  v.  Chicago 
Real  Estate  Board,  supra,  was  a  bill  for  injunction  where 
a  necessary  party  defendant  had  been  omitted,  and  it  was 
there  held  that  whenever  it  appears  that  a  necessary  party 
has  been  omitted,  the  court  should  of  its  own  motion,  with- 
out waiting  for  action  by  the  complainant,  defendant  or 
absent  party,  require  such  party  to  be  brought  in,  and  that 
this  is  the  proper  practice  whether  the  case  is  pending  in 
the  trial  court  or  in  a  court  of  review;  that  an  objection 
of  want  of  necessary  parties  may  be  taken  at  the  hearing 
or  in  a  court  of  review  on  appeal  or  error,  where  it  appears 
the  rights  of  such  parties  are  so  connected  with  the  subject 
matter  of  the  controversy  that  a  final  decree  cannot  be  ren- 
dered without  materially  affecting  them.  To  the  same  ef- 
fect as  the  Knopf  case,  supra,  is  Nolan  v.  Barnes,  supra.  In 
Sellers  v.  Rike,  supra,  this  court  on  its  own  motion  reversed 
the  decree  of  the  circuit  court  and  remanded  the  cause  for 
the  failure  to  join  a  necessary  party.  In  this  case  the  rights 
of  William  Riley  are  so  connected  with  the  subject  matter 
of  the  controversy  that  a  final  decree  cannot  be  entered 
without  materially  affecting  them. 

It  is  no  answer  to  say  that  William  Riley  was  not  in- 
terested in  sustaining  the  will ;  that  his  interests  were  with 
the  contestants ;  and  that  when  the  decree  was  entered  dis- 
missing the  bill  the  time  had  gone  by  in  which  he  could 
have  brought  a  suit  to  contest  the  will.  If  appellant  had 
proceeded  to  trial  when  the  issue  was  submitted  to  the  jury, 
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and  if  he  had  succeeded  in  obtaining  a  verdict  finding  that 
the  instrument  in  controversy  was  not  the  will  of  Thomas 
H.  Riley,  any  of  the  defendants  to  the  bill,  or  the  court 
upon  its  own  motion,  could  have  prevented  the  entry  of  a 
decree  upon  that  verdict ;  or,  in  case  a  decree  had  been  en- 
tered on  the  verdict,  any  of  the  defendants  to  the  bill  could 
have  had  such  decree  set  aside  by  the  chancellor  during  the 
term  of  court  at  which  it  was  entered,  or  reversed  upon 
I  appeal  or  writ  of  error,  on  the  ground  that  William  Riley 

j  had  not  been  served  with  summons  and  had  not  entered  his 

j  appearance.    Without  regard  to  the  question  whether  or  not 

William  Riley  had  by  the  lapse  of  time  lost  his  right  to  in- 
stitute a  proceeding  to  contest  the  will  of  Thomas  H.  Riley, 
appellant  was  justified  in  refusing  to  participate  in  a  trial 
I  in  which,  even  should  he  succeed  in  obtaining  a  verdict  in 

his  favor,  the  verdict  would  be  unavailing. 

The  bill  disclosed  that  William  Riley  was  one  of  the 
heirs-at-law  of  Thomas  H.  Riley,  deceased.  It  thereupon 
became  the  duty  of  the  court  to  see  that  he  had  been  served 
with  summons  and  duly  notified  of  the  pendency  of  the  suit 
before  submitting  the  issue  to  a  jury  and  entering  a  decree 
upon  the  verdict.  If  the  court,  under  these  circumstances, 
had  the  power  to  enter  a  decree  which  would  be  binding 
only  upon  the  defendants  who  had  been  duly  served  with 
summons,  then  it  would  follow  that  appellant  had  the  right 
to  institute  and  prosecute  his  suit  without  making  William 
Riley  a  party  and  without  reference  to  his  rights.  It  is 
well  settled  that  he  could  not  do  this. 

The  court  erred  in  declining  to  set  aside  the  decree  and 
in  refusing  to  continue  the  cause  for  service  upon  William 
Riley. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
is  remanded.  Reversed  and  remanded. 
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Josephine  Weisguth,  Defendant  in  Error,  vs.  The  Su- 
preme Tribe  of  Ben  Hur,  Plaintiff  in  Error. 

Opinion  filed  April  20,  ipi6, 

1.  Practice — rule  as  to  setting  aside  order  of  dismissal  after  a 
voluntary  non-suit.  Where  there  is  a  voluntary  non-suit  upon  mo- 
tion of  the  plaintiff,  the  trial  court  has  no  power  to  set  aside  the 
order  of  dismissal  and  re-instate  the  case,  unless  at  the  time  the 
non-suit  is  taken  leave  is  given  the  plaintiff  to  move  to  set  it  aside. 

2.  Same — when  defendant  waives  error  in  setting  aside  order 
of  dismissal.  Error  in  setting  aside  an  order  of  dismissal,  after  a 
voluntary  non-suit  on  motion  of  the  plaintiff,  is  waived,  where  the 
defendant,  after  the  cause  is  re-instated,  appears  and  contests  the 
case  on  its  merits  in  two  trials. 

3.  Insurance — statements  not  held  to  be  warranties  unless  the 
contract  admits  of  no  other  construction.  Statements  in  answer  to 
questions  in  an  application  for  a  benefit  certificate  will  not  be  held 
to  be  warranties  unless  the  contract  of  insurance  admits  of  no  other 
construction. 

4.  Same — when  statements  as  to  condition  of  health  and  medi- 
cal attendance  are  not  warranties.  Where  the  application  for  a 
benefit  certificate  states  that  the  applicant  warrants  the  statements 
and  answers  to  be  full,  complete  and  true  and  that  any  untrue  or 
fraudulent  answers  made  shall  vitiate  the  certificate  and  forfeit  all 
payments  thereon,  answers  by  the  applicant  as  to  her  past  ailments 
and  medical  attendance  will  be  held  to  be  representations  and  not 
warranties.    {Cont.  Life  Ins.  Co.  v.  Rogers,  119  111.  474,  followed.) 

5.  Same — knowledge  of  society's  examiner  is  the  knowledge  of 
society.  If  the  applicant  for  a  benefit  certificate  truthfully  answers 
all  questions  put  to  her  by  the  physician,  who  is  the  society's  medi- 
cal examiner,  and  the  examiner  has  knowledge  of  the  condition  of 
health,  past  ailments  and  medical  treatments  of  the  applicant,  then 
the  knowledge  of  the  examiner  is  the  knowledge  of  the  society,  and 
the  right  to  recover  on  the  certificate  is  not  defeated  because  the 
examiner  did  not  put  down  correct  answers  to  the  questions  in  the 
application.  (Provident  Life  Assurance  Society  v.  Cannon,  201  III. 
260,  approved.) 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — heard  in  that  court  on  appeal  from  the  City 
Court  of  East  St.  Louis;  the  Hon.  Robert  H.  Flanni- 
GAN,  Judge,  presiding. 


Digitized  by 


Google 


542      Weisguth  r.  Supreme  Tribe  Ben  Hur.      [272  HI. 
C.  E.  Pope,  for  plaintiff  in  error. 
Dan  McGlynn,  for  defendant  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

The  defendant  in  error,  Josephine  Weisguth,  was  the 
beneficiary  in  a  benefit  certificate  issued  by  plaintiff  in  er- 
ror, the  Supreme  Tribe  of  Ben  Hur,  to  Emma  Mansfield,  a 
sister  of  defendant  in  error,  on  September  25,  191 1.  Upon 
the  death  of  Emma  Mansfield,  which  occurred  November 
27^  191 1,  from  acute  Bright's  disease,  plaintiff  in  error  re- 
fused to  pay  the  amount  of  the  certificate  ($1000)  to  de- 
fendant in  error,  and  she  thereupon  brought  suit  in  the  city 
court  of  East  St.  Louis. .  Upon  the  first  trial  of  the  cause, 
at  the  May  term,  191 3,  of  the  city  court,  at  the  close  of 
defendant  in  error's  evidence  and  to  prevent  the  giving  of  a 
peremptory  instruction  directing  the  jury  to  find  for  plain- 
tiff in  error,  defendant  in  error  made  a  motion  for  a  non- 
suit, and  the  suit  was  dismissed.  Thereafter,  during  that 
term  of  court,  upon  motion  of  defendant  in  error,  the  cause 
was  re-instated  and  was  again  tried  at  the  September  term, 
191 3,  when  a  verdict  was  rendered  for  defendant  in  error. 
A  new  trial  was  granted  and  the  case  was  tried  the  third 
time  at  the  March  term,  19 14,  when  a  verdict  was  returned 
for  the  defendant  in  error  and  judgment  rendered  thereon 
for  $1115.64.  This  judgment  was  affirmed  by  the  Appel- 
late Court  for  the  Fourth  District,  and  the  record  has  been 
brought  to  this  court^for  further  review  by  a  writ  of  cer- 
tiorari. 

The  first  ground  urged  for  reversal  is  that  the  court 
erred  in  setting  aside  the  order  of  dismissal  entered  upon 
the  motion  for  voluntary  non-suit  and  in  re-instating  the 
cause.  The  record  and  the  bill  of  exceptions  contain  the 
motion  to  set  aside  the  order  of  dismissal  and  to  re-instate 
the  cause.  Two  grounds  were  assigned  in  support  of  the 
motion:     (i)  That  the  court  admitted  improper  evidence 
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before  the  non-suit  was  taken;  and  (2)  that  at  the  time  the 
motion  for  non-suit  was  made  defendant  in  error  was  not 
aware  of  a  clause  in  the  by-laws  of  plaintiff  in  error  re- 
quiring the  action  to  be  brought  on  the  certificate  within 
one  year  from  the  death  of  the  member.  In  involuntary 
non-suits  the  court  may,  in  its  discretion,  set  aside  the  order 
of  dismissal  and  re-instate  the  cause.  In  case  of  a  volun- 
tary non-suit  upon  motion  of  a  plaintiff  the  court  has  no 
power  to  set  aside  the  order  of  dismissal  and  re-instate  the 
cause  unless  at  the  time  the  non-suit  is  taken  leave  is  given 
the  plaintiff  to  move  to  set  it  aside.  (Barnes  v.  Barber, 
I  Gilm.  401;  Lombard  v.  Cheever,  3  id.  469.)  The  rea- 
son for  this  rule  is  apparent.  If  a  plaintiff  by  his  deliber- 
ate and  voluntary  act  secures  the  dismissal  of  his  suit  he 
must  be  held  to  have  anticipated  the  effect  and  necessary 
results  of  this  action  and  should  not  be  restored  to  the  posi- 
tion and  the  rights  which  he  voluntarily  abandoned.  Hav- 
ing taken  a  non-suit,  his  only  recourse  is  to  begin  his  action 
anew.  Plaintiff  in  error,  however,  has  forfeited  its  right 
to  complain  of  this  action  of  the  court.  After  the  cause 
was  re-instated  it  appeared  in  two  trials  in  the  city  court 
and  contested  the  case  on  the  merits.  By  so  doing  it  con- 
ferred upon  the  court  the  power  to  proceed  and  waived  its 
right  to  object  to  the  re-instatement  of  the  cause.  (Her- 
rington  v.  McCollum,  73  111.  476;  Grand  Pacific  Hotel  Co. 
V.  Pinker  ton,  217  id.  61.)  As  we  said  in  Herrington  v.  Mc- 
Collum, supra:  "The  court  unquestionably  had  jurisdiction 
of  the  subject  matter  of  litigation,  and  it  has  never  been 
questioned  that  parties  may  so  far  control  jurisdiction  over 
their  own  persons,  in  such  a  case,  as  to  confer  upon  the 
court  the  right  to  proceed  by  voluntarily  entering  an  appear- 
ance. The  defendants,  to  avail  of  the  right  to  question' 
the  jurisdiction  of  the  court  when  the  case  was  re-instated, 
should  either  have  not  appeared  at  all  or  limited  their  ap- 
pearance to  the  objection  against  the  jurisdiction  of  the 
court." 
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The  sole  defense  made  in  the  trial  court  was  that  the 
answers  of  the  deceased  to  the  questions  propounded  by  the 
medical  examiner  on  her  application  for  the  benefit  certifi- 
cate, which  application  was  expressly  made  a  part  of  the 
contract,  were  warranties,  and  that  certain  of  such  answers 
were  untrue.  The  application  was,  in  part,  as  follows :  "I 
do  hereby  agree  and  warrant  as  follows:  (i)  That  the 
statements  and  answers  contained  in  this  application  and 
medical  examination  are  full,  complete  and  true  and  were 
read  by  me  before  attaching  my  signature  hereto,  and  I 
hereby  agree  that  these  statements  and  warranties,  together 
with  those  hereinafter  made  to  the  examining  physician  in 
this  application,  and  the  laws,  rules  and  regulations  of  the 
Supreme  Tribe  of  Ben  Hur  now  in  force  and  which  may  be 
hereafter  adopted,  shall  form  the  basis  of  this  contract  for 
beneficial  membership;  *  *  *  (3)  that  any  untrue  or 
fraudulent  answers  made  by  me  in  this  application  *  *  * 
shall  vitiate  my  beneficial  certificate  and  forfeit  all  payments 
made  thereon."  By  the  terms  of  the  certificate  plaintiflf  in 
error  agreed  to  pay  the  beneficiary  the  sum  of  $1000  on 
the  death  of  the  member  prior  to  her  sixtieth  birthday,  "pro- 
vided that  said  application  for  membership  and  said  medical 
examination  are  absolutely  and  strictly  true  as  written." 

The  questions  which  it  is  claimed  were  falsely  answered, 
together  with  the  answers  thereto,  are  as  follows : 

"Have  you  had  or  been  afflicted  since  childhood  with  any 
of  the  following  complaints,  diseases  or  symptoms:   ♦   *  * 

"Dropsy?— No.    *    *    * 

"Palpitationof  the  heart?— No.    *    *    ♦ 

"Swelling  of  feet,  hands,  glands  or  eyelids? — No.  *  *  * 

"If  any  of  the  above  diseases  have  occurred,  state  full 
particulars,  giving  dates,  severity,  duration,  nature,  number 
of  attacks  and  whether  you  have  fully  recovered 

"How  long  since  you  consulted  or  were  attended  by  a 
physician? — Five  years. 
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"State  name  and  address  of  such  physician. — Dr.  Fair- 
brother,  East  St.  Louis,  Illinois.    *    *    * 

"Have  you  had  any  severe  illness  or  injury  not  men- 
tioned above? — No." 

The  uncontradicted  proof  on  the  trial  disclosed  that  dur- 
ing the  five  years  next  preceding  the  making  of  the  appli- 
cation Mrs.  Mansfield  had  been  treated  by  two  physicians 
besides  Dr.  Fairbrother.  One  of  these  physicians  testified 
that  he  found  Mrs.  Mansfield  suflfering  from  a  tumor  of 
the  womb  and  a  fatty  heart;  that  from  her  waist  down 
she  had  a  dropsical  condition  of  the  hips  and  legs;  that 
to  relieve  the  excessive  distention  of  the  legs  he  "tapped" 
them ;  that  the  cause  of  the  dropsical  condition  was  a  gen- 
eral breaking  down  of  the  whole  system;  that  if  she  had 
Bright's  disease  at  that  time  he  did  not  know  it.  He  treated 
her  about  ten  days  in  June,  19 lo,  during  which  time  she 
was  in  a  hospital.  The  other  physician  testified  that  he  had 
treated  her  in  1909  for  liver  trouble;  that  in  July,  1910,  he 
treated  her  for  weakness  of  the  cardiac  muscles  and  failing 
circulation;  that  at  that  time  the  blood  and  other  fluids 
had  accumulated  in  the  lower  parts  of  her  body,  producing 
oedema,  or,  as  it  is  ordinarily  called,  dropsy.  This  treat- 
ment extended  over  a  period  of  about  fifteen  days.  It  is 
conceded  by  defendant  in  error  that  this  was  the  condition 
of  Mrs.  Mansfield  at  the  time  testified  to  by  these  two 
physicians. 

Defendant  in  error  and  a  daughter  of  Mrs.  Mansfield 
testified  on  the  trial  that  the  medical  examiner  for  plaintiff 
in  error  who  examined  Mrs.  Mansfield  filled  in  the  answers 
to  the  interrogatories  above  set  out ;  that  at  the  time  of  this 
examination  Mrs.  Mansfield  disclosed  to  the  medical  exam- 
iner all  the  facts  testified  to  by  these  two  physicians  and 
told  him  fully  as  to  her  condition  at  these  times  and  of 
the  treatment  she  had  received,  and  that  with  this  informa- 
tion the  medical  examiner  wrote  down  the  responses  con- 
tained in  the  application  for  membership.    The  medical  ex- 
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aminer,  called  as  a  witness  by  plaintiff  in  error,  denied  that 
he  had  been  given  this  information  and  denied  that  the 
daughter  of  Mrs.  Mansfield  was  present  at  the  time  the  ex- 
amination was  made.  The  jury  found  against  plaintiff  in 
error  on  the  facts  and  the  court  rendered  judgment  upon 
the  verdict.  This  judgment  having  been  affirmed  by  the 
Appellate  Court,  all  questions  of  fact  have  been  conclusively 
settled,  and  we  are  not  permitted  to  weigh  the  evidence  or 
to  question  the  finding  of  the  trial  or  Appellate  Court  as 
to  the  facts. 

It  is  insisted,  as  a  matter  of  law,  that  the  answers  of 
the  deceased  to  the  questions  propounded  by  the  medical  ex- 
aminer were  warranties  and  not  mere  representations,  and 
therefore,  some  of  them  having  been  found  untrue,  defend- 
ant in  error  is  not  entitled  to  recover.  It  is  only  in  cases 
where  the  policy  will  admit  of  no  other  construction  that  a 
statement  contained  therein  will  be  construed  as  a  warranty. 
"The  doctrine  of  warranty,  in  the  law  of  insurance,  is  one 
of  great  rigor  and  frequently  operates  very  harshly  upon 
the  assured,  and  courts  will  never  construe  a  statement  as 
a  warranty  unless  the  language  of  the  policy  is  so  clear  as 
to  preclude  any  other  construction."  S pence  v.  Cetitral  Ac- 
cident Ins.  Co.  236  111.  444. 

Under  the  holding  in  Continental  Life  Ins.  Co,  v.  Rog- 
ers,  119  111.  474,  the  statements  made  in  this  application 
must  be  held  to  be  representations  and  not  warranties.  In 
that  case  the  policy  provided  that  the  answers,  statements 
and  declarations  contained  in  or  indorsed  upon  the  appli- 
cation, which  was  made  a  part  of  the  contract,  were  war- 
ranted by  the  assured  to  be  true  in  all  respects,  and  that  if 
the  policy  was  obtained  by  or  through  any  fraud,  misrep- 
resentation or  concealment  it  should  be  absolutely  null  and 
void.  In  passing  upon  the  question  whether  that  constituted 
a  warranty  or  a  mere  representation  we  said :  "It  is  clear, 
the  fraud,  concealment  and  misrepresentation  here  contem- 
plated can  have  no  application  to  anything  other  than  the 
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answers  to  the  questions  in  the  application.  If  true  and 
full  answers  there  could  be  neither  fraud,  concealment  nor 
misrepresentation,  and  if  not  full  and  true,  upon  the  hy- 
pothesis they  were  warranties,  the  assured  would  iiicur  a 
forfeiture  of  the  policy  whether  there  was  any  intentional 
misrepresentation  or  suppression  of  the  truth  or  not.  If 
the  answers,  however,  are  simply  representations,  as  contra- 
distinguished from  warranties,  in  the  technical  sense  of 
those  terms,  then  such  of  the  answers,  not  material  to  the 
risk,  as  were  honestly  made  in  the  belief  they  were  true 
would  not  be  binding  upon  the  assured  or  present  any  ob- 
stacle to  a  recovery.  It  is  clear,  therefore,  the  only  way  in 
which  to  give  that  provision  of  the  poligy  relating  to  fraud, 
concealment  and  misrepresentation  any  effect  at  all,  is  by 
treating  the  answers  in  the  policy  as  mere  representations 
and  not  warranties." 

The  Rogers  case  cited  and  relied  upon  Fitch  v.  Ameri- 
can Popular  Life  Ins.  Co.  59  N.  Y.  557.  In  that  case  the 
policy  provided  that  fraud  or  intentional  misrepresentation 
vitiated  the  policy,  and  that  the  statements  and  declarations 
made  in  the  application,  and  on  the  faith  of  which  the  pol- 
icy was  issued,  were  warranties  and  in  all  respects  true,  and 
that  the  applicant  declared  that  the  answers  to  the  questions 
annexed,  and  the  written  statements  in  the  statement,  dec- 
laration or  warranty,  together  with  the  statements  made  to 
the  examining  physician,  were  warranties  correct  and  true, 
and  that  the  policy  was  issued  and  accepted  in  entire,  uncon- 
ditional honesty  and  good  faith  and  with  the  just  intent  of 
scrupulously  fulfilling  all  the  conditions  and  engagements  of 
the  contract.  It  was  held  that  the  answers  and  statements 
contained  in  the  application  were  mere  representations  and 
not  warranties,  mainly  upon  the  same  ground  as  the  basis 
of  the  holding  in  the  Rogers  case,  supra. 

The  provisions  of  the  policy  in  this  case  are  so  similar 
to  those  in  the  Rogers  case,  supra,  as  to  make  them,  in  ef- 
fect, identical.     Here  the  provision  is  that  the  statements 
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made  and  the  answers  given  are  warranties  and  that  any 
untrue  or  fraudulent  answers  made  shall  vitiate  the  certifi- 
cate and  forfeit  all  payments  made  thereon.  It  can  be  said 
here,  as  in  the  Rogers  case,  supra,  that  if  the  answers  are 
true  and  full  there  could  not  be  any  fraud,  and  if  they  are 
not  full  and  true,  upon  the  hypothesis  that  they  arc  war- 
ranties, the  assured  would  incur  a  forfeiture  of  the  policy 
whether  there  was  any  fraud  or  intentional  suppression  of 
the  truth  or  not,  and  it  is  just  as  evident  in  this  case  as  in 
the  Rogers  case,  supra,  that  the  only  way  in  which  to  give 
that  provision  of  the  policy  relating  to  fraud  any  effect  is 
by  treating  the  answers  as  mere  representations  and  not 
warranties. 

There  is  another  reason  why  the  plaintiff  in  error  can 
not  rely  upon  these  answers  as  warranties  in  order  to  de- 
feat recovery  upon  the  certificate.  As  has  been  stated,  de- 
fendant in  error  did  not  attempt  to  contradict  the  proof 
made  by  plaintiff  in  error  on  the  trial  as  to  the  condition 
of  Mrs.  Mansfield  immediately  prior  to  the  time  she  made 
her  application  for  membership.  The  whole  controversy 
'  centered  upon  the  question  whether  the  information  as  to 
her  true  condition  had  been  given  to  the  medical  examiner, 
and,  if  so,  what  effect  it  had  on  the  right  to  recover.  The 
court  gave  but  two  instructions  on  behalf  of  defendant  in 
error.  The  first  informed  the  jury  that  if  they  believed, 
from  the  evidence,  that  at  the  time  the  application  for  the 
policy  ill  question  was  filled  out  by  the  medical  examiner 
he  was  the  medical  examiner  for  the  defendant,  then  any 
information  obtained  by  such  medical  examiner,  during  the 
time  of  his  examination,  as  to  the  condition  of  health  of 
the  insured  previous  to  her  decease,  or  former  medical  treat- 
ment, would  be  the  knowledge  of  the  defendant.  The  sec- 
ond instruction  told  them  that  if  they  believed,  from  the 
evidence,  that  the  insured,  at  the  time  of  the  medical  ex- 
amination, truthfully  answered  all  questions  put  to  her,  and 
if  they  further  believed  that  the  medical  examiner  was  the 
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medical  examiner  for  the  defendant,  and  that  in  making  the 
examination  he  had  notice  and  knowledge  of  the  different 
ailments  with  which  the  insured  had  been  afflicted  and  knew 
the  names  of  the  physicians  who  had  waited  on  her,  such 
knowledge  would  be  notice  to  the  defendant  itself.  The  an- 
swers complained  of  were  material  to  the  risk,  and,  con- 
sidered either  as  warranties  or  as  representations,  if  made 
by  Mrs.  Mansfield  to  the  medical  examiner,  the  beneficiary 
could  not  recover  upon  the  certificate.  The  jury,  therefore, 
in  order  to  arrive  at  a  verdict  in  favor  of  the  beneficiary 
necessarily  found  that  the  deceased  did  impart  to  the  medi- 
cal examiner  full  information  as  to  her  true  condition,  and 
this  finding  has  been  finally  approved  by  the  judgment  of 
the  Appellate  Court. 

In  passing  upon  a  similar  question  in  Prozndent  Life  As- 
surance  Society  v.  Cannon,  201  111.  260,  we  said :  "Notice 
to  the  agent,  at  the  time  of  the  application  for  the  insur- 
ance, of  facts  material  to  the  risk  is  notice  to  the  insurer, 
and  will  prevent  it  from  insisting  upon  a  forfeiture  for 
causes  within  the  knowledge  of  the  agent.  {Phetdx  Ins. 
Co,  V.  Hart,  149  111.  513;  Home  Ins.  Co.  v.  Mendenhall, 
164  id.  458.)  Where  the  assured  discloses  facts  to  the 
agent  and  the  agent  undertakes  to  fill  out  the  application, 
and  instead  of  stating  the  facts  as  they  are  disclosed  to  him 
inserts  in  lieu  thereof  conclusions  of  his  own,  the  insurance 
company  will  not  be  permitted  to  insist  that  the  words  of 
the  agent,  and  not  of  the  assured,  are  warranties,  rendering 
the  policy  void. — Phetdx  Ins.  Co,  v.  Stocks,  149  111.  319; 
Royal  Neighbors  of  America  v.  Bonian,  177  id.  27;  Teu- 
tonia  Life  Ins.  Co,  v.  Beck,  74  id.  165." 

In  Johnson  v.  Royal  Neighbors,  253  111.  570,  this  same 
question  arose,  and  we  there  held  that  if  the  applicant  for 
membership  in  a  benefit  society  gives  true  answers  to  the 
questions  in  the  application  but  the  agent  of  the  society 
writes  false  answers,  the  society  waives  its  right  to  object 
to  the  validity  of  the  benefit  certificate  on  the  ground  that 
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the  answers  were  warranties.  The  medical  examiner  was 
clearly  the  agent  of  plaintiff  in  error,  and  if  he  wrote  false 
answers  to  the  questions  contained  in  the  application  for 
membership,  as  the  jury  by  the  verdict  necessarily  found  he 
did,  plaintiff  in  error  thereby  waived  its  right  to  object  to 
the  validity  of  the  certificate  on  the  ground  that  the  answers 
of  the  deceased  were  warranties. 

It  is  contended  that  even  upon  the  theory  the  answers  in 
the  application  are  representations  and  not  warranties  de- 
fendant in  error  should  not  recover,  as  it  is  conceded  that 
the  deceased  had  been  afflicted  with  dropsy  shortly  prior  to 
the  making  of  the  application,  whereas  the  answer  in  the 
application  states  that  she  had  never  been  afflicted  with  that 
disease.  Mrs.  Mansfield's  attending  physician  testified  that 
he  had  never  told  her  she  was  suffering  from  dropsy,  which 
may  account  for  the  fact  that  she  did  not  use  that  term  or 
admit  that  she  had  suffered  from  that  disease  in  her  inter- 
view with  the  medical  examiner,  if  her  answer  to  that  spe- 
cific question  is  correctly  recorded.  The  physicians  who 
testified  in  behalf  of  plaintiff  in  error  described  the  symp- 
toms of  dropsy,  and  the  two  witnesses  for  defendant  in 
error  testified  that  Mrs.  Mansfield  told  the  medical  exam- 
iner that  she  suffered  from  all  the  ailments  testified  to  on 
the  trial  by  her  two  physicians,  describing  the  symptoms  of 
dropsy  as  testified  to  by  physicians  on  the  trial,  and  that  she 
told  him  of  the  treatment  she  had  received,  including  the 
"tapping"  of  her  legs  to  remove  the  secretions.  This  was 
sufficient  information  to  a  medical  man  to  advise  him  that 
she  had  suffered  from  dropsy,  and  he  should  have  so  re- 
corded her  answer. 

It  is  contended  that  the  court  erred  in  giving  the  two 
instructions  above  noted  at  the  request  of  defendant  in  er- 
ror. The  objection  to  them  is,  that  they  should  have  nega- 
tived any  collusion  between  the  deceased  and  the  medical 
examiner.  The  instructions,  as  given,  correctly  stated  the 
law.    There  was  no  contention  made  on  the  trial  that  there 
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was  any  collusion  between  the  deceased  and  the  medical  ex- 
aminer, but,  on  the  contrary,  the  medical  examiner  on  the 
witness  stand  directly  contradicted  the  two  witnesses  on  be- 
half of  defendant  in  error  as  to  the  information  given  him 
by  the  deceased  at  the  time  the  examination  was  made. 
The  court  did  not  err  in  giving  these  instructions. 
The  judgment  of  the  Appellate  Court  is  affirpied. 

Judgment  affirmed. 


The  Commissioners  of  Inlet  Swamp  Drainage  Dis- 
trict, Appellee,  vs,  William  Gleim  et  al.  Appellants. 

Opinion  filed  April  20,  ipi6. 

1.  Drainage — commissioners  must  prove  charge  that  defend- 
ants have  connected  lands  with  ditches  of  district.  Drainage  com- 
missioners have  the  burden  of  proving  their  charge  that  the  defend- 
ants have,  by  means  of  tile  drains  and  artificial  ditches,  connected 
their  lands  with  the  ditches  of  the  district. 

2.  Same — Ufhat  does  not  justify  finding  that  owners  have  con- 
nected lands  with  ditches  of  the  district.  The  fact  that  the  owners 
of  lands  lying  outside  a  levee  district  have  constructed  tile  ditches, 
which,  with  natural  water-courses,  carry  off  the  surface  waters 
from  their  lands  so  that  they  ultimately  reach  the  ditches  of  the 
district  through  a  ditch  constructed  long  before  the  drainage  dis- 
trict was  organized,  does  not  justify  a  finding  that  the  owners  have 
connected  their  lands  with  the  ditches  of  the  district  within  the 
meaning  of  the  statute. 

3.  Same — when  one  owner  cannot  subject  lands  of  others  to  in- 
clusion in  drainage  district.  The  fact  that  the  owner  of  land  deems 
it  necessary  to  construct  a  ditch  connecting  with  the  ditches  of  a 
drainage  district  in  order  to  carry  off  water  which  has  rightfully 
been  discharged  upon  his  land  by  the  owners  of  other  lands  accord- 
ing to  natural  drainage,  does  not  subject  the  lands  of  the  other 
owners  to  inclusion  in  the  district  as  having  been  connected  with 
the  ditches  of  the  district  by  the  voluntary  act  of  such  owners. 

Appeal  from  the  County  Court  of  Lee  county;  the 
Hon.  John  B.  Crabtree,  Judge,  presiding. 
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Johnson  &  Johnson,  (John  E.  Erwin,  of  counsel,) 
for  appellants. 

Henry  S.  Dixon,  George  C.  Dixon,  and  Grover  W. 
Gehant,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

The  commissioners  of  Inlet  Swanlp  Drainage  District 
on  February  lo,  191 5,  filed  in  the  county  court  of  Lee 
county  their  complaint  in  writing,  setting  forth  that  appel- 
lants, William  Gleim  and  Adam  Gleim,  the  owners  of  cer- 
tain lands  in  Bradford  township,  Lee  county,  lying  outside 
said  district,  had  since  the  organization  of  the  district  made 
connection  with  the  ditches  and  drains  of  the  district,  and 
praying  that  the  said  lands  described  in  the  complaint  be 
annexed  to  and  be  made  a  part  of  said  district  and  assessed 
as  other  lands  therein.  Appellants  appeared  and  answered 
the  complaint,  denying  that  they  had  connected  their  lands, 
or  any  part  thereof,  with  any  drain  or  ditch  of  the  district. 
A  hearing  was  had  before  the  court,  which  resulted  in  the 
entry  of  a  judgment  finding  the  facts  as  alleged  in  the  com- 
plaint and  annexing  the  lands  of  appellants  to  the  drainage 
district.  From  that  judgment  William  Gleim  and  Adam 
Gleim  have  prosecuted  this  appeal. 

The  sole  ground  urged  for  reversal  is,  that  the  evidence 
does  not  sustain  the  finding,  upon  which  the  judgment  is 
based,  that  appellants  have  since  the  organization  of  the 
district  connected  their  lands  with  the  ditches  and  drains  of 
the  district. 

The  Inlet  Swamp  Drainage  District  was  organized  un- 
der the  Levee  act  in  1887.  Among  the  ditches  of  the  dis- 
trict is  one  known  as  the  Frost  lateral,  which  extends  north 
and  south  along  the  center  line  of  section  27,  in  Bradford 
township.  The  land  belonging  to  appellant  William  Gleim 
which  the  commissioners  by  this  proceeding  seek  to  annex 
to  the  district  is  the  west  half  of  the  southeast  quarter  of 
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section  28,  in  Bradford  township.  The  east  Hne  of  this 
tract  is  three-fourths  of  a  mile  west  of  the  Frost  lateral. 
The  land  belonging  to  the  appellant  Adam  Gleim  which  the 
commissioners  seek  to  annex  to  the  district  consists  of  the 
east  half  of  the  southwest  quarter  of  said  section  28,  which 
adjoins  the  land  of  William  Gleim  on  the  west,  and  the 
southeast  quarter  of  the  northwest  quarter  of  the  said  sec- 
tion 28.  The  east  line  of  this  land  is  one  mile  west  of  the 
Frost  lateral.  William  Gleim  also  owns  the  east  half  of 
the  southeast  quarter  of  section  28,  which  lies  within  the. 
drainage  district.  The  southwest  quarter  of  section  27, 
which  lies  between  the  east  half  of  the  southeast  quarter 
of  section  28  and  the  Frost  lateral,  is  owned  by  Andrew 
and  Reinhart  Aschenbrenner.  The  northwest  quarter  of 
the  Aschenbrenner  land  (which  is  referred  to  in  this  rec- 
ord as  the  Frost  forty)  is  not  within  the  drainage  district. 
The  remainder  of  the  Aschenbrenner  land  is  within  the 
district.  The  following  plat  will  serve  to  show  the  relative 
positions  of  the  Gleim  and  Aschenbrenner  lands  and  the 
Frost  lateral : 

N. 
SEC.  28  SEC  27 


W 


«l 
< 

ADAM 

GLEIH 

> 

5 

ADAM 
GLEIM 

WALIAtl 
GLEIM 

WIUIAn 

GLEIM 

ONOiSI) 

mm  40 

(NOT  IN 
OISTIUCT) 

J^^'  s 

^ 

The  commissioners  upon  the  hearing  relied  entirely  upon 
the  charge  that  Adam  and  William  Gleim  had  since  the 
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organization  of  the  district  connected  their  lands,  by  means 
of  tile  drains  and  artificial  ditches,  with  the  Frost  lateral, 
and  it  devolved  upon  them  to  establish  that  charge  by  a  pre- 
ponderance of  the  evidence  in  order  to  warrant  the  court  in 
entering  a  judgment  annexing  these  lands  to  the  district. 
We  have  read  the  evidence  with  care,  and  are  of  the  opin- 
ion that  it  fails  to  establish  the  charge  that  appellants  have, 
by  means  of  tile  drains  and  artificial  ditches,  connected  their 
lands  with  the  Frost  lateral.  The  testimony  shows  that 
the  lands  of  Adam  Gleim,  and  the  west  half  of  the  south- 
east quarter  of  section  28,  belonging  to  William  Gleim,  are 
drained  by  tile  ditches  constructed  in  natural  water-courses, 
which  cross  these  lands  in  an  easterly  and  southeasterly  di- 
rection. There  are  two  of  these  natural  water-courses,  one 
draining  the  north  half  of  these  lands  and  the  other  the 
south  half.  The  north  water-course  begins  in  the  southeast 
quarter  of  the  northwest  quarter  of  section  28,  belonging 
to  Adam  Gleim,  where  it  has  an  elevation  of  39  feet  above 
the  surface  of  the  ground  at  the  Frost  lateral.  It  extends 
in  a  southeasterly  direction,  crossing  the  northeast  quarter 
of  the  southwest  quarter  of  section  28,  belonging  to  Adam 
Gleim,  and  the  northwest  quarter  of  the  southeast  quarter 
of  section  28,  belonging  to  William  Gleim,  and  across  the 
northeast  quarter  of  the  southeast  quarter  of  section  28, 
being  a  portion  of  the  land  belonging  to  William  Gleim 
which  lies  within  the  drainage  district.  At  the  point  where 
it  crosses  the  line  between  the  east  and  west  halves  of  the 
southeast  quarter  of  section  28,  owned  by  William  Gleim, 
the  elevation  of  the  water-course  is  14.12  feet  above  the 
surface  of  the  ground  at  the  Frost  lateral.  The  tile  ditch 
constructed  in  this  water-course  terminates  about  ten  rods 
east  of  this  point  in  a  small  channel,  about  two  feet  deep 
and  two  or  three  feet  wide,  which  extends  east  in  the 
water-course  from  the  outlet  of  the  tile  and  crosses  the 
line  between  William  Gleim's  east  eighty  and  the  Frost 
forty  at  a  point  where  the  elevation  of  the  surface  of  the 
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ground  is  about  8.23  feet  and  the  elevation  at  the  bottom 
of  the  channel  6.83  feet  above  the  surface  of  the  ground 
at  the  Frost  lateral.  The  contention  of  the  commissioners 
is  that  this  channel  is  artificial,  and  that  it  continues  east 
across  the  Frost  forty,  and  other  lands  belonging  to  Andrew 
and  Reinhart  Aschenbrenner,  to  the  Frost  lateral.  The  evi- 
dence, however,  fails  to  show  that  the  channel  leading  east 
from  the  end  of  the  north  tile,  even  if  artificial,  has  been 
constructed  since  the  organization  of  the  district  or  that 
an  artificial  ditch  extends  from  the  outlet  of  the  tile  to  the 
Frost  lateral,  but,  on  the  contrary,  shows  that  this  tile  ditch 
was  constructed  and  the  water  therefrom  followed  its  pres- 
ent course  to  the  ditch  now  known  as  the  Frost  lateral  long 
before  the  drainage  district  was  organized. 

There  is  some  evidence  that  the  various  owners  of  the 
southwest  quarter  of  section  27  have  at  times  cleaned  out 
and  deepened  portions  of  the  water-course  through  which 
the  waters  from  the  north  half  of  the  lands  belonging  to 
appellants  flow  to  the  Frost  lateral,  but  the  evidence  shows 
that  this  has  been  done  solely  for  the  benefit  of  the  Aschen- 
brenner lands  and  without  any  co-operation  on  the  part  of 
appellants.  One  land  owner  cannot,  by  connecting  with  the 
district  drains  a  ditch  from  his  land  which  carries  water 
coming  from  the  lands  of  others  who  have  done  no  act  to 
connect  their  drains  with  the  district,  subject  the  lands  of 
such  other  owners  to  be  included  in  the  district.  Dayton  v. 
Drainage  Comrs,  128  111.  271 ;  Gar  Creek  Drainage  Dis- 
trict V.  Wagner,  256  id.  338. 

The  south  water-course  crossing  these  lands  starts  at 
the  western  line  of  the  southeast  quarter  of  the  southwest 
quarter  of  section  28,  belonging  to  Adam  Gleim,  with  an 
elevation  of  27.7  feet  above  the  surface  of  the  ground  at 
the  Frost  lateral.  It  extends  in  an  easterly  direction  across 
that  tract,  and  thence  across  the  southwest  quarter  of  the 
southeast  quarter  and  the  southeast  quarter  of  the  south- 
east quaxter  of  section  28,  belonging  to  William  Gleim.    It 


Digitized  by 


Google 


556        Inlet  Swamp  Drain.  Dist.  v.  Gleim.        [J72 IIL 

has  a  fall  of  6  feet  in  crossing  the  land  of  Adam  Gleim 
and  a  fall  of  about  12  feet  in  crossing  the  lands  of  William 
Gleim,  the  elevation  of  this  water-course  at  the  east  line  of 
the  land  of  William  Gleim,  where  the  tile  ditch  ends,  being 
9J4  feet  above  the  surface  of  the  ground  at  the  Frost  lat- 
eral. The  proof  shows  that  the  water  from  this  tile  ditch 
empties  upon  the  surface  of  the  ground,  and  then,  follow- 
ing the  natural  slope  of  the  ground  in  a  slight  depression, 
flows  in  an  easterly  direction  across  the  Aschenbrenner  land 
to  the  Frost  lateral.  The  proof  also  shows  that  this  tile 
ditch  was  constructed  before  the  drainage  district  was  or- 
ganized, and  there  is  a  total  lack  of  evidence  to  show  that 
any  artificial  ditch  extends  from  the  outlet  of  this  tile  ditch 
to  the  Frost  lateral. 

The  elevations  of  the  lands  of  appellants  above  the  sur- 
face of  the  ground  at  the  Frost  lateral,  as  above  given,  are 
taken  from  surveys  made  by  two  civil  engineers,  both  of 
whom  testified  on  behalf  of  the  appellants,  and  neither  their 
testimony  nor  the  correctness  of  their  survey  is  contradicted 
by  any  reliable  evidence  offered  by  appellee.  It  appears 
from  these  surveys  and  from  the  testimony  of  the  engi- 
neers that  the  natural  water-courses  above  mentioned  ex- 
tend through  the  lowest  portions  of  the  appellants'  lands. 
Those  lands  are  rolling,  as  is  apparent  from  the  following 
elevations  taken  from  the  plat  of  one  of  the  surveyors,  the 
ground  on  the  bank  of  the  Frost  lateral  being  taken  as  the 
datum :  The  highest  elevation  on  the  southeast  quarter  of 
the  northwest  quarter  of  section  28,  belonging  to  Adam 
Gleim,  is  48.97  feet  and  the  lowest  elevation  is  35.14  feet; 
the  highest  elevation  on  the  east  half  of  the  southwest  quar- 
ter of  section  28,  belonging  to  Adam  Gleim,  is  51.62  feet 
and  the  lowest  elevation  is  19.91  feet,  the  latter  elevation 
being  at  the  point  where  the  south  water-course  crosses  the 
line  between  that  land  and  the  land  of  William  Gleim  on 
the  east;  the  highest  elevation  on  the  west  half  of  the 
southeast  quarter  of  section  28,  belonging  to  William  Gleim, 
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IS  44.69  feet  and  the  lowest  elevation  is  13.79  feet,  the  lat- 
ter elevation  being  at  the  point  where  the  south  water-course 
crosses  the  line  between  that  land  and  the  east  half  of  the 
same  quarter  section ;  the  highest  elevation  on  the  east  half 
of  the  southeast  quarter  of  section  28,  belonging  to  William 
Gleim,  is  29.20  feet  and  the  lowest  elevation  is  6.83  feet, 
the  latter  elevation  being  at  the  bottom  of  the  channel  in 
the  north  water-course  at  the  point  where  it  crosses  the  line 
between  this  tract  and  the  Frost  forty  on  the  east.  These 
elevations  clearly  show  that  the  lands  of  appellants  are  not 
in  any  way  dependent  upon  any  ditch  or  drain  of  the  dis- 
trict for  drainage  and  that  in  a  state  of  nature  the  water 
therefrom  must  necessarily  flow  down  and  upon  the  Asch- 
enbrenner  lands,  and,  as  hereinbefore  pointed  out,  if  the 
owners  of  the  Aschenbrenner^  land$  find  it  necessary  to  cut 
ditches  connecting  with  the  ditches  and  drains  of  the  dis- 
trict in  order  to  relieve  their  lands  of  the  water  thus  cast 
upon  them,  such  connection  by  the  owners  of  the  Aschen- 
brenner  lands  will  not  justify  a  finding  that  appellants  have, 
within  the  meaning  of  the  statute,  connected  their  lands 
with  the  ditches  and  drains  of  the  district.  The  following 
language  used  in  People  v.  Barber,  265  111.  316,  is  appro- 
priate here :  "The  evidence  shows  that  the  lands  included 
in  the  drainage  district  as  originally  formed,  so  far  as 
drainage  is  concerned,  are,  and  always  have  been,  servient 
to  the  lands  of  the  relators,  and  that  the  relators  have  done 
nothing  further  than  to  collect  the  surface  waters  upon  their 
respective  tracts  of  land  and  by  means  of  tile  drains  and 
open  ditches  conduct  them,  in  the  natural  course  of  drain- 
age, into  natural  water-courses  which  either  directly  or  in- 
directly have  as  their  outlet  the  ditches  of  the  district.  Such 
acts  on  the  part  of  land  owners  outside  a  drainage  district 
do  not  constitute  connecting  with  the  ditches  of  the  district 
within  the  meaning  of  the  statute.  In  order  to  establish 
that  a  tract  of  land  lying  outside  a  drainage  district  has  been 
connected  by  the  owner  with  the  ditches  of  the  district  it  is 
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not  sufficient  to  merely  show  that  the  waters  from  that  tract 
ultimately  pass  into  and  through  the  district  ditches,  but  it 
must  further  appear  that  an  artificial  ditch  has  been  con- 
structed leading  from  that  land  directly  into  the  district 
ditch  or  into  some  ditch  which  has  been  theretofore  arti- 
ficially connected  with  the  drainage  ditch."  The  evidence 
here  fails  to  show  any  such  connection  between  the  lands 
of  appellants  which  are  sought  to  be  annexed  to  the  district 
and  any  drain  or  ditch  of  the  district. 

The  judgment  of  the  county  court  is  reversed  and  the 
cause  is  remanded  to  that  court,  with  directions  to  dismiss 
the  complaint  as  to  appellants'  lands. 

Reversed  and  remanded,  ivith  directiofis. 


Thic  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  James  H.  Thomas  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  April  20,  ipi6. 

1.  Criminal  law — party  not  objecting  to  admission  of  alleged 
dying  declaration  cannot  complain.  Defendants  in  a  murder  trial 
are  not  entitled  to  complain,  on  appeal,  of  the  admission  in  evi- 
dence of  an  alleged  dying  declaration  where  no  objection  was 
made  to  its  admission. 

2.  Same — when  alleged  dying  declaration  is  properly  admitted. 
The  alleged  dying  declaration  of  the  victim  of  an  affray  is  prop- 
erly admitted  in  evidence  where  it  was  taken  down  and  transcribed 
by  a  stenographer,  who  testifies  that  the  statement  was  correctly 
transcribed  as  given  by  the  declarant,  who  was  in  great  pain,  and 
who  said,  at  the  time,  that  he  knew  he  was  going  to  die. 

3.  Same — when  conviction  for  murder  cannot  be  sustained.  A 
conviction  for  murder  will  not  be  sustained  where  the  preponder- 
ance of  the  evidence  shows  that  the  defendants  were  the  president 
of  the  village,  police  officers  and  persons  regularly  called  upon  to 
assist  the  police  officers,  who  were  attempting  in  a  lawful  manner 
to  serve  a  warrant  upon  and  arrest  a  violator  of  the  law,  and  that 
the  decedent  was  killed  while  he  was  aiding  the  offender  in  resist- 
ing arrest. 
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4.  Same — when  it  is  the  duty  of  the  court  to  reverse  the  judg- 
ment of  conviction.  While,  generally,  the  verdict  of  the  jury  in  a 
criminal  case,  on  conflicting  evidence,  will  not  be  disturbed  by  a 
court  of  review  on  the  facts,  yet  if  it  appears  the  evidence  was 
insufficient  to  warrant  the  belief  of  the  defendant's  guilt  beyond  a 
reasonable  doubt  and  that  the  jury  must  have  been  under  a  mis- 
apprehension or  misconceived  the  evidence,  it  is  the  duty  of  such 
court  to  reverse  the  judgment  of  conviction. 

5.  Same — jury  should  be  fully  instructed  as  to  rights  of  defend- 
ant as  an  officer  of  the  law.  On  the  trial  of  the  president  of  a  vil- 
lage board  for  murder  in  causing  the  death  of  a  person  who  was 
assisting  a  violator  of  the  law  to  resist  a  lawful  arrest  attempted 
to  be  made  by  the  president  of  the  board  and  police  officers  ap- 
pointed by  him,  it  is  important  that  the  jury  be  fully  instructed  as 
to  the  right  and  duty  of  the  defendant  to  keep  the  peace  and  en- 
force the  law,  and  if  it  is  claimed  his  election  was  invalid  the  in- 
structions should  cover  his  rights  and  duties  both  as  a  de  jure  and 
a  de  facto  officer. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair 
county ;  the  Hon.  Louis  Bernreuter,  Judge,  presiding. 

F.  J.  Tecklenburg,  E.  L.  Maker,  and  H.  J.  Bandy, 
for  plaintiffs  in  error. 

P.  J.  LucEY,  Attorney  General,  Charles  Webb,  State's 
Attorney,  and  George  P.  Ramsey,  (W.  L.  Coley,  of  coun- 
sel,) for  the  People. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

The  plaintiffs  in  error,  James  H.  Thomas,  Sr.,  Anthony 
Speed,  George  Campbell,  George  Rowe,  Joseph  H.  Doss 
and  Emmett  Dorman,  together  with  Oscar  Bletson,  Wil- 
liam McCoy  and  George  Parks,  were  indicted  and  tried 
in  the  circuit  court  of  St.  Clair  county  for  the  murder  of 
Robert  Jackson.  The  plaintiffs  in  error  were  convicted  and 
found  guilty  of  murder  and  their  sentence  fixed  at  fourteen 
years  in  the  penitentiary,  and  they  have  sued  out  a  writ 
of  error  to  have  such  judgment  reviewed.  Bletson,  McCoy 
and  Parks  were  acquitted  on  the  trial. 
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The  indictment  contained  five  counts,  each  charging  the 
plaintiflfs  in  error  with  the  murder  of  Robert  Jackson  on 
May  7,  191 5,  in  Brooklyn,  St.  Clair  county,  Illinois,  by 
shooting.  The  first  count  of  the  indictment  charges  plain- 
tiffs in  error  agreed  and  conspired  together  to  kill  the  said 
Robert  Jackson,  and  that  they  carried  out  such  conspiracy 
by  killing  him.  5^he  fifth  count  of  the  indictment  charges 
plaintiflfs  in  error  agreed  and  conspired  together  to  kill  one 
Lemuel  G.  Costly,  and  that  the  attempted  carrying  out  of 
such  plan  resulted  in  the  death  of  said  Robert  Jackson. 

Brooklyn,  St.  Clair  county,  is  a  negro  village,  and  all 
the  parties  whose  names  are  mentioned  as  connected  with 
the  transactions  and  circumstances  culminating  in  the  kill- 
ing are  negroes.    Plaintiff  in  error  James  H.  Thomas,  Sr., 
as  candidate  on  the  progressive  ticket,  was  elected  president 
of  the  board  of  trustees  of  the  village  of  Brooklyn,  St.  Clair 
county,  April  20,  191 5,  defeating  one  Evans,  the  candidate 
on  the  people's  ticket,  and  as  successor  to  R.  J.  Cole,  then 
president  of  the  board  of  trustees.     On  April  23,  191 5, 
Thomas  received  his  certificate  of  election  from  the  village 
clerk  as  such  newly  elected  oflScer.    May  5,  191 5,  Thomas 
and  the  newly  elected  trustees  of  said  village  were  arrested 
on  a  warrant  sworn  to  by  L.  G.  Costly,  charging  election 
frauds,  and  taken  to  East  St.  Louis,  where  they  gave  bonds. 
They  returned  to  Brooklyn  the  same  evening  and  went  to 
the  town  hall  to  hold  a  meeting  of  the  village  board.    Here 
they  found  the  outgoing  president  and  members  of  the 
board  of  trustees  in  possession  of  the  council  room,  which 
they  refused  to  relinquish.    The  party  then  went  to  another 
room  in  the  town  hall  building,  where  they  held  a  meeting, 
and  plaintiflf  in  error  Anthony  Speed  was  appointed  chief 
of  police,  Oscar  Bletson  night  policeman,  Louis  Perryman 
police  oflficer  and  the  plaintiflf  in  error  Joseph  Doss  special 
policeman.     The  meeting  was  adjourned  to  May  7,  191 5, 
and  the  appointees  were  instructed  to  file  their  bonds  and 
qualify.    The  outgoing  oflficials  refused  to  vacate  their  re- 
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spective  offices  or  turn  over  the  books  of  the  village  to  the 
newly  elected  6fficers,  and  on  the  night  of  May  5,  191 5,  the 
outgoing  president  of  the  board  of  trustees,  Cole,  instructed 
Costly  to  remain  in  the  council  room  and  guard  the  village 
books  there  in  the  safe.  Plaintiff  in  error  Thomas  there- 
upon instructed  appointee  Ferryman  to  remain  in  the  town 
hall  and  watch  Costly.  On  May  6  Cole,  after  his  term  of 
office  had  expired  and  he  had  no  right  to  do  so,  issued  a 
commission  to  Costly  as  village  marshal.  On  May  7,  191 5, 
Costly  swore  out  a  warrant  in  East  St.  Louis  charging  the 
plaintiffs  in  error  Speed  and  Doss,  and  Bletson  and  Perry- 
man,  with  falsely  assuming  to  be  officers.  They  were  ar- 
rested and  taken  to  East  St.  Louis  in  the  afternoon,  where 
they  gave  bond  and  returned  to  Brooklyn  about  seven 
o'clock  that  evening.  During  the  time  they  were  in  East 
St.  Louis  under  arrest  it  appears  Costly  assumed  to  act  as 
village  marshal  of  Brooklyn  by  virtue  of  the  commission 
issued  to  him  by  Cole  on  May  6.  Costly  also  assumed 
the  authority  to  deputize  Robert  Jackson,  who  was  fatally 
wounded  in  the  subsequent  riot,  as  a  policeman,  and  in  com- 
pany with  Jackson  and  others  paraded  the  streets  hurrahing 
for  the  people's  party,  to  which  they  belonged,  and  shout- 
ing, "Who  is  chief  of  police?"  or  "See  who  is  chief  of  po- 
lice now !"  and  otherwise  acted  in  a  riotous  and  tumultuous 
manner,  and  there  was  much  fighting  and  disorder.  Costly 
made  an  arrest  and  demanded  and  secured  the  keys  to  the 
jail  from  the  wife  of  the  plaintiff  in  error  Speed  during  the 
absence  of  the  latter  in  East  St.  Louis  under  arrest  on  the 
warrant  sworn  out  by  Costly.  Plaintiff  in  error  Thomas, 
shortly  after  he  quit  work  at  six  o'clock  on  the  evening  of 
May  7,  191 5,  heard  of  the  arrest  of  the  police  officers  and 
of  the  arrest  made  by  Costly.  He  also  saw  Costly  assum- 
ing to  act  as  chief  of  police  and  noticed  the  disorder  and 
rioting  in  the  streets  and  telephoned  the  sheriff  of  the  county 
at  Belleville.  He  was  not  allowed,  on  the  trial,  to  relate  his 
conversation  with  the  sheriff  or  what  directions  or  advice 
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the  latter  gave  him,  if  any,  but  after  communicating  with 
the  sheriff,  and  pursuant  to  such  communication,  he  went 
before  a  justice  of  the  peace  and  swore  to  a  complaint  and 
procured  a  warrant  charging  Costly  with  impersonating  an 
officer.  He  deputized  George  Parks  to  serve  the  warrant 
and  delivered  it  to  him,  but  Parks  soon  returned  it  to 
Thomas  unserved,  with  the  explanation  that  Costly  was 
surrounded  by  friends  and  he  feared  to  make  the  arrest. 
About  seven  o'clock  in  the  evening,  when  the  arrested  offi- 
cers returned  to  Brooklyn  from  East  St.  Louis,  plaintiff  in 
error  Doss  went  to  a  doctor's  office  at  the  corner  of  Fifth 
and  Madison  streets,  while  Speed,  Bletson  and  Perryman 
went  to  the  town  hall.  There  they  met  Thomas  and  the 
village  attorney  and  a  conference  was  had,  after  which 
Thomas  gave  the  warrant  for  the  arrest  of  Costly  to  plain- 
tiff in  error  Speed,  who,  together  with  officers  Bletson  and 
Perryman,  and  plaintiffs  in  error  Rowe  and  Campbell  and 
defendant  McCoy,  who  were  called  upon  to  assist  the  regu- 
lar policemen,  went  to  make  the  arrest.  They  met  plaintiff 
in  error  Dorman,  a  Thomas  appointee,  who  joined  them, 
and  in  a  body  they  proceeded  east  on  Madison  street,  past 
the  corner  of  Fourth  and  Madison  streets,  and  met  Costly, 
Robert  Jackson,  Henry  Gaston  and  Napoleon  West.  West 
claimed  to  have  been  commissioned  as  a  policeman  by  Cole, 
the  ex-president  of  the  village  board,  on  May  6,  after  his 
term  of  office  had  expired,  and  that  he  was  handed  the  com- 
mission by  Costly  a  few  minutes  before,  or  about  7:30  in 
the  evening.  Gaston  was  an  ex-convict  and  had  served  one 
term  in  the  penitentiary  for  murder  and  another  for  rob- 
bery. He  had  been  deputized  orally  and  given  a  revolver 
by  Costly.  Bletson  had  the  warrant  for  the  arrest  of  Costly, 
and  upon  his  attempting  to  serve  the  same  on  Costly  the 
shooting  commenced  and  in  all  about  fifty  shots  were  fired. 
Costly,  Jackson,  Speed,  Dorman  and  Campbell  were  injured 
and  Perryman  was  instantly  killed.  Jackson  died  a  few 
days  later  from  the  effects  of  his  wounds.     On  the  trial 
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Costly  and  West  admitted  that  they  were  armed  and  took 
part  in  the  shooting,  and  there  was  ample  evidence  that  Gas- 
ton was  also  armed  and  participated,  although  he  claimed 
that  he  had  returned  the  revolver  to  Costly  because  he  did 
not  have  a  written  commission  as  policeman. 

There  is  much  conflict  in  the  testimony  as  to  who  fired 
the  first  shot,  the  State  contending  it  was  Speed  and  de- 
fendants claiming  it  was  Costly.  The  State  also  claims  that 
while  plaintiff  in  error  Doss  was  not  with  the  party  that 
left  the  town  hall  with  the  warrant  for  the  arrest  of  Costly 
and  was  not  with  them  when  they  attempted  to  serve  the 
warrant  and  when  the  shooting  commenced,  yet  he  joined 
it  later  and  fired  the  shots  which  killed  both  Ferryman  and 
Jackson.  Doss,  and  several  witnesses  apparently  reliable 
and  disinterested,  testified  he  was  during  all  this  time  at  a 
doctor's  office  at  the  corner  of  Fifth  and  Madison  streets 
and  did  not  leave  there  until  after  the  shooting. 

The  grounds  upon  which  a  reversal  of  this  judgment  is 
asked  are  (i)  the  insufficiency  of  the  evidence  to  convict; 
(2)  error  of  the  court  in  the  admission  and  rejection  of 
evidence;  (3)  the  trial  of  plaintiff  in  error  Doss  with  the 
other  plaintiffs  in  error,  when  the  proof  showed  he  was  not 
with  them  and  knew  nothing  of  their  intentions,  and  that 
whatever  he  did  was  his  individual  act  and  not  done  in  con- 
cert with  the  other  plaintiffs  in  error;  (4)  error  of  the 
court  in  giving  and  refusing  instructions. 

The  proof  shows  Costly  caused  the  arrest  of  Thomas 
and  the  men  who  ran  on  the  ticket  with  him  for  trustees, 
on  May  5,  the  day  they  were  to  take  office  and  two  weeks 
after  the  election,  on  a  charge  that  they  had  been  guilty  of 
election  frauds.  Three  of  the  policemen  arrested  on  the 
warrant  sworn  to  by  Costly  on  May  7,  plaintiff  in  error 
Speed  and  Bletson  and  Ferryman,  were  already  policemen 
of  the  village  at  the  time  of  their  appointment  by  Thomas, 
having  been  appointed  under  previous  administrations  and 
had  served  from  one  to  four  years.    In  their  absence  Costly 
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put  on  a  star  and  assumed  the  office  of  village  marshal.  He 
made  at  .least  one  arrest  and  by  his  boisterous  conduct  ex- 
cited considerable  disorder  and  disturbance  of  the  peace. 
He  demanded  the  keys  of  the  village  jail  from  the  wife  of 
Speed  in  the  absence  of  the  latter  and  required  her  to  de- 
liver them  up  to  him.  The  only  basis  for  his  claim  to  ex- 
ercise such  authority  was  an  alleged  appointment  by  Cole, 
who  claimed  to  have  legal  advice  to  hold  office  until  the 
trouble  about  the  election  had  been  settled.  No  proceeding 
had  been  begun  to  contest  the  election  of  Thomas  or  to  pre- 
vent him  from  assuming  the  duties  of  the  office.  The  only 
trouble  about  his  doing  so  was  made  by  Costly,  who  caused 
his  arrest  charging  him  with  election  frauds,  (which  charge 
never  came  to  trial,)  and  the  conduct  of  Cole  in  assuming 
to  hold  and  exercise  the  duties  of  the  office  after  his  term 
had  expired.  There  was  no  warrant  or  justification  what- 
ever for  his  doing  that.  Thomas,  himself,  procured  the  is- 
suance of  the  warrant  for  the  arrest  of  Costly  for  imperson- 
ating an  officer,  and  it  cannot  be  said  that  he  acted  without 
probable  and  reasonable  cause.  He  was  president  of  the  vil- 
lage board  and  an  officer  of  the  law.  It  was  his  duty  to 
see  that  the  law  was  observed  and  the  peace  kept  in  the  vil- 
lage. He  had  communicated  with  the  sheriff  of  the  county 
and  had  advised  with  counsel,  and  it  is  very  clear  from  the 
evidence  that  he  acted  with  great  forbearance  and  entirely 
from  a  desire  to  enforce  the  law  and  prevent  rioting  and 
fighting  in  the  village.  He  would  have  been  liable  for  mis- 
feasance in  office  had  he  done  otherwise  than  he  did.  He 
had  a  right  to  summon  other  citizens  to  assist  in  enforcing 
the  law  and  keeping  the  peace.  The  warrant  was  first  deliv- 
ered to  Parks,  whom  Thomas  deputized  to  execute  it.  Parks 
did  not  do  so  because  of  fear  of  Costly  and  his  friends 
and  returned  the  warrant  to  Thomas.  After  the  return  of 
Speed,  Bletson,  Perryman  and  Doss  from  East  St.  Louis, 
where  they  had  been  taken  by  an  officer,  the  first  named 
three  went  to  the  town  hall,  where  they  met  Thomas,  and 
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the  warrant  for  Costly's  arrest  was  given  Speed  to  execute. 
It  is  apparent  they  feared  Costly,  and  four  others  beside  the 
men  Thomas  had  appointed  policemen  were  requested  to 
accompany  the  police  to  make  the  arrest.  Bletson  suggested 
that  the  warrant  be  given  him,  as  he  and  Costly  belonged 
to  the  same  lodge,  and  said  he  thought  Costly  would  not 
resist  if  he  served  the  warrant.  It  was  accordingly  given 
to  him.  The  regular  policemen  and  the  others  summoned 
by  Thomas  as  president  of  the  village  board  started  with 
the  warrant  to  make  the  arrest.  Bletson  told  Costly  he  had 
a  warrant  for  his  arrest.  It  was  about  eight  o'clock  in  the 
evening  and  the  street  lights  had  not  been  turned  on.  Costly 
proposed  they  step  out  in  the  street  where  the  light  was  bet- 
ter, and  they  did  so.  From  that  time  on  the  testimony  is 
in  conflict.  According  to  the  testimony  of  plaintiffs  in  error 
and  numerous  witnesses,  Costly  immediately  after  stepping 
into  the  street  declared  "no  warrant  goes,"  or  used  words  to 
that  effect,  and  further  declared  that  he  would  not  be  ar- 
rested and  drew  a  revolver  from  his  coat  pocket  and  shot 
Speed,  who  fell  to  the  sidewalk.  Gaston  fired  several  times 
at  Speed  after  he  was  down.  Speed  was  shot  four  times. 
The  shooting  immediately  became  general,  from  thirty  to 
fifty  shots  being  fired.  According  to  the  testimony  of  the 
Costly  party  and  of  others,  as  soon  as  Costly  and  Bletson 
stepped  into  the  street  Speed  shot  Costly,  who  fell  and  then 
drew  his  gun  and  returned  the  fire,  the  engagement  between 
the  respective  forces  at  once  becoming  general.  When  the 
battle  was  over.  Ferryman,  of  the  Speed  party,  was  dead, 
and  Robert  Jackson,  of  the  Costly  party,  mortally  wounded. 
Speed,  Costly  and  some  others  who  were  wounded,  recov- 
ered. According  to  the  testimony  of  the  plaintiffs  in  error, 
Jackson  stood  by  and  encouraged  Costly  to  resist  arrest  and 
took  an  active  part  in  the  shooting,  and  such  was  undoubt- 
edly the  fact.  According  to  the  testimony  of  the  Costly 
party,  Ferryman  was  killed  by  Doss,  one  of  his  own  party. 
Speed  was  armed  with  a  Winchester  rifle,  which  he  procured 
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from  his  home  before  starting  to  make  the  arrest  and  car- 
ried it  over  his  arm.  The  witnesses  for  the  State  all  testi- 
fied that  he  started  the  shooting  and  fired  the  first  shot  from 
his  rifle.  He  testified  in  his  own  behalf  that  he  never  fired 
the  rifle,  and  in  this  he  is  corroborated  by  Bletson,  who  was 
acquitted,  who  testified  that  after  the  riot,  when  the  guns 
were  taken  from  the  participants,  a  cartridge  was  found  to 
be  jammed  in  the  rifle  and  which  they  were  unable  to  ex- 
tract. A  bystander,  Peyton  Anderson,  who  witnessed  the 
affair  and  who  does  not  seem  to  have  been  identified  with 
either  faction,  also  testified  that  Speed  attempted  to  use  his 
rifle  but  it  would  not  work.  Logan  P.  Miller,  the  sheriff 
of  St.  Clair  county,  who  arrived  on  the  scene  about  an  hour 
after  the  riot  and  proceeded  with  his  deputies  to  disarm  and 
arrest  the  participants,  examined  Speed's  rifle.  He  testified 
on  the  trial  that  there  was  no  smell  of  powder  about  the 
rifle  and  in  his  judgment  it  had  not  been  discharged  that 
night,  and  also  that  it  had  not  been  recently  cleaned,  because 
of  the  gray  color  around  the  muzzle  of  the  barrel. 

The  dying  declaration  of  Robert  Jackson  was  taken  by 
a  stenographer  and  transcribed  by  her  in  typewriting.  She 
testified  it  was  correctly  transcribed  as  given  by  Jackson, 
who  said  at  the  time  he  knew  he  was  going  to  die  and  who 
was  suffering  great  pain.  Its  introduction  in  evidence  was 
not  objected  to,  and  the  complaint  that  it  was  improperly 
admitted  cannot  be  reviewed.  {People  v.  Lutzow,  240  III 
612;  People  V.  Anderson,  239  id.  168.)  In  any  event,  we 
are  of  opinion  an  objection  to  its  introduction  would  have 
been  unavailing.    People  v.  Warren,  259  111.  213. 

It  is  certain  there  was  much  false  testimony  given,  and 
some  of  it  bears  inherent  evidence  of  being  false.  Some 
of  the  witnesses  on  both  sides  had  served  sentences  in  the 
penitentiary  and  some  in  jail,  and  some  of  the  witnesses  were 
under  sentence  at  the  time  of  the  trial  for  other  crimes  and 
were  brought  from  jail  to  testify.  Generally  speaking,  the 
jury  are  better  able  to  judge  of  the  weight  and  credit  to  be 
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given  the  testimony  of  the  witnesses  than  this  court,  but  in 
the  case  at  bar  the  evidence  greatly  preponderates  that  plain- 
tiffs in  error  were  attempting  to  serve  a  warrant  and  make 
a  lawful  arrest  in  a  lawful  manner  and  that  the  death  of 
Jackson  was  caused  by  his  aiding  Costly  to  resist  arrest. 
There  is  no  question  but  that  the  warrant  for  the  arrest 
of  Costly  was  properly  procured  and  issued  and  placed  in 
the  hands  of  a  proper  officer  to  serve.  This  officer,  Bletson, 
and  two  other  of  the  defendants,  as  has  been  noted,  were 
regular  police  officers  of  the  village,  acting  under  com- 
missions issued  by  former  authorities  and  re-appointed  by 
Thomas  and  commissioned  by  him.  The  others  had  all  been 
regularly  called  upon  to  assist  in  making  the  arrest.  The 
evidence  that  plaintiff  in  error  Thomas  took  any  part  in  the 
shooting  was  very  slight.  The  overwhelming  weight  of  it 
was  that  he  did  not  and  that  he  was  unarmed.  The  fact 
that  he  caused  the  warrant  to  issue  for  the  arrest  of  Costly 
and  accompanied  the  officers  when  they  went  to  make  the  ar- 
rest is  not,  of  itself,  sufficient  to  make  him  guilty  of  murder. 
Two  of  the  counts  of  the  indictment  charge  a  conspiracy 
among  the  defendants  to  comniit  murder,  and  it  is  argued 
these  counts  were  sustained  by  the  proof.  The  basis  for 
this  contention  is,  that  when  the  four  policemen  alighted 
from  the  car  on  which  they  returned  from  East  St.  Louis 
they  were  met  by  Andrew  Jackson  and  told  to  hurry  to  the 
town  hall, — that  Thomas  wanted  to  see  them, — and  that 
all  of  them  but  Doss  immediately  went  to  the  hall.  All 
of  the  defendants  denied  there  was  any  agreement  or  con- 
spiracy to  kill  Costly  or  Robert  Jackson,  and  testified  the 
only  instructions  to  and  purpose  of  the  Speed  party  was  to 
arrest  Costly,  disarm  him  and  remove  his  star.  The  pur- 
pose in  calling  others  to  assist,  as  stated  by  Thomas,  was 
that  there  would  be  less  liability  of  resistance  in  such  case. 
Also,  there  was  testimony  that  as  Thomas  was  passing  along 
the  street  by  himself  some  time  before  the  shooting  oc- 
curred, and,  as  we  understand  it,  before  the  policemen  re- 
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turned  from  East  St.  Louis,  he  said  to  a  man  called  ''Mixer" 
Price  he  would  show  him  how  to  mix  it  in  ten  or  fifteen 
minutes,  or  words  to  that  effect.  The  proof  shows  that 
after  Thomas  quit  work  at  six  o'clock  and  came  up-town 
there  was  much  disorder  and  some  fighting  in  the  streets, 
and  Costly  was  mixed  up  in  it.  He  saw  Costly  with  a  star 
on,  conducting  himself  in  a  turbulent  manner.  He  was  in- 
formed, also,  of  the  arrest,  at  Costly's  instigation,  of  the 
men  he  had  appointed  on  the  police  force.  He  then  went 
to  a  magistrate,  procured  a  warrant  for  Costly's  arrest  for 
falsely  assuming  to  be  an  officer  and  gave  the  warrant  to 
Parks,  whom  he  deputized  to  serve  it.  This  was  before  the 
men  he  had  appointed  policemen  had  returned  from  East 
St.  Louis.  Parks  went  to  serve  the  warrant  but  found 
Costly  in  the  company  of  a  number  of  his  friends  and  was 
afraid  to  try  to  arrest  him.  He  returned  the  warrant  to 
Thomas  with  that  explanation,  and  after  the  return  of  the 
policemen  from  East  St.  Louis,  Thomas  gave  them  the  same 
warrant  to  serve.  It  must  have  been  apparent  to  anyone 
who  respected  law  and  good  order  that  there  was  need  some- 
one should  be  arrested,  and  we  are  convinced  no  one  needed 
it  more  than  Costly.  No  possible  criminal  motive  can  be 
inferred  from  the  act  of  Thomas  in  procuring  a  warrant 
and  ordering  the  arrest  of  Costly  or  in  sending  for  the  vil- 
lage police  and  consulting  with  them.  Costly  was  not  an 
officer,  and,  while  wearing  a  star  and  proclaiming  himself 
an  officer,  he  was  conducting  himself  as  a  disturber  of  the 
peace  and  a  violator  of  the  law.  There  is  no  evidence  au- 
thorizing any  inference  that  at  the  time  the  warrant  was 
issued,  or  at  any  time  after  it  was  issued,  it  was  part  of  a 
scheme  to  kill  Costly  or  anyone  else. 

We  are  of  the  opinion  the  conviction  of  plaintiffs  in 
error  was  not  warranted  by  the  evidence.  If  the  evidence 
showed  that  the  homicide  in  question  had  occurred  in  a  con- 
flict between  two  factions  indulging  in  a  private  quarrel  it 
would  be  an  entirely  different  matter.     In  such  case  there 
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would  have  been  no  excuse  for  plaintiffs  in  error  to  arm 
themselves  and  seek  a  fight,  with  its  probable  consequences. 
Certain  of  the  plaintiffs  in  error  were  officers  of  the  law  at- 
tempting to  serve  a  warrant  and  others  had  been  duly  sum- 
moned to  assist  them  in  serving  the  warrant  and  making  the 
arrest.  They  all  had  good  reason  to  believe,  and  evidently 
did  believe,  that  they  were  dealing  with  armed  and  desper- 
ate characters.  It  was  an  unfortunate  and  disgraceful  af- 
fray, but  it  cannot  be  said  but  that  it  was  brought  about 
by  Costly  and  his  accomplices,  and  we  think  the  killing  of 
Jackson  resulted  from  his  aiding  and  abetting  Costly  in  de- 
fying the  law  and  resisting  arrest.  While,  generally,  the 
verdict  of  a  jury  in  a  criminal  case  on  conflicting  evidence 
will  not  be  disturbed  by  a  reviewing  court,  yet  where  it  ap- 
pears the  testimony  was  insufficient  to  warrant  the  belief 
of  a  defendant's  guilt  beyond  a  reasonable  doubt  and  that 
the  jury  must  have  been  under  a  misapprehension  or  mis- 
conceived the  evidence  in  finding  him  guilty,  it  is  the  duty 
of  a  reviewing  court  to  reverse  a  judgment  of  conviction. 
People  V.  McCann,  247  111.  130;  People  v.  Conners,  246 
id.  9 ;  Dahlberg  v.  People,  225  id.  485 ;  Keller  v.  People, 
204  id.  604. 

The  court  permitted  a  witness,  over  objection  of  coun- 
sel for  the  plaintiffs  in  error,  to  state  that  an  attorney  had 
advised  Cole,  the  outgoing  president  of  the  village  board,  to 
hold  possession  of  the  village  offices  and  records  until  the 
matter  was  decided  by  law.  Inasmuch  as  no  contest  had 
been  started  or  other  legal  proceedings  instituted  to  test  the 
right  of  Thomas  to  the  office  to  which  he  had  been  declared 
elected,  we  think  it  was  error,  although  not  a  very  serious 
one,  to  permit  this  evidence  to  be  introduced. 

An  instruction  offered  in  behalf  of  the  defendants  in- 
structing the  jury,  in  effect,  that  if  they  believed,  from  the 
evidence,  that  plaintiff  in  error  Thomas  was  elected  presi- 
dent of  the  board  of  trustees  of  the  village  of  Brooklyn  and 
qualified,  then  he  was  entitled  to  possess  said  office  with  au- 
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thority  to  execute  the  duties  of  such  office  according  to  law 
and  the  ordinances,  was  refused,  apparently  on  the  ground 
that  it  was  covered  by  another  instruction.  We  think  the 
plaintiffs  in  error  were  entitled  to  this  instruction. 

Another  refused  instruction  was  as  to  the  rights  of 
Thomas  if  he  had  assumed  the  office  without  being  legally 
elected  and  his  rights  as  a  de  facto  as  distinguished  from  a 
de  jure  officer.  Thomas  claimed  to  be  acting  as  the  lawful 
president  of  the  village  board,  and  he  justified  whatever  ac- 
tions he  took  in  the  premises  by  reason  of  his  authority  as 
such  officer.  It  was  important  that  the  jury  should  have 
been  fully  instructed  on  that  point.  We  do  not  think  it  was 
covered  by  any  other  instruction,  and  it  should  have  been 
given. 

Instruction  No.  1 1  for  the  People,  which  is  complained 
of,  was  to  the  effect  that  if  the  jury  believed,  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  defendants  killed 
Robert  Jackson  with  malice  aforethought,  as  charged  in  the 
indictment,  and  that  such  killing  was  done  without  the  ne- 
cessity therefor  being  so  apparent  as  to  induce  the  belief  in 
a  reasonable  mind  that  it  was  necessary  for  the  defendants 
to  take  the  life  of  the  deceased,  they  were  not  justified  in 
killing  the  deceased.  We  do  not  think  the  instruction  is 
faulty  for  the  reasons  given  by  counsel  for  plaintiffs  in  er- 
ror. Sections  148  and  149  of  the  Criminal  Code  define  jus- 
tifiable homicide  and  necessary  self-defense.  This  element 
did  not  enter  into  the  case  as  much  as  the  matters  set  out 
in  section  150  of  the  Criminal  Code,  which  provides  when 
an  officer  is  justified  in  killing  an  assailant  if  resisted  and 
assaulted  when  serving  legal  process.  No  instruction  was 
given  on  this  point. 

For  the  reasons  given  the  judgment  of  the  circuit  court 
will  be  reversed  and  the  cause  remanded  to  that  court  for 
a  new  trial.  Reversed  and  remanded. 
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The  People  of  the  State  of  Ii^unois,  Defendant  in  Er- 
ror, vs.  WiLUAM  Asbury,  Plaintiff  in  Error. 

Opinion  Hied  April  20,  ipi6. 

1.  Criminai,  law — when  element  of  accidental  shooting  is  not 
involved.  In  a  manslaughter  trial,  where  the  accused  claims  he 
believed  his  companion  was  about  to  inflict  serious  injury  upon  him 
and  that  in  self-defense  he  drew  a  revolver  and  struck  him,  where- 
upon the  revolver  was  accidentally  discharged  and  his  companion 
killed  by  the  bullet,  the  element  of  accidental  shooting  is  not  in- 
volved, since  if  the  circumstances  warranted  his  belief^  he  would 
be  justified  in  discharging  the  revolver  intentionally,  whereas  if  the 
circumstances  did  not  justify  his  belief  he  would  be  responsible  for 
the  accidental  discharge  of  the  revolver  resulting  from  his  unlaw- 
ful act  in  striking  his  companion. 

2.  Same — manslaughter  does  not  include  offense  of  assault  with 
deadly  weapon  zvith  intent  to  inflict  injury.  The  offense  of  man- 
slaughter, wherein  intent  is  not  necessary  to  the  crime,  does  not 
include  the  offense  of  assault  with  a  deadly  weapon  with  intent  to 
inflict  bodily  injury,  wherein  the  intent  is  essential,  but  the  giving 
of  an  instruction  stating  the  contrary  is  not  harmful  error,  where 
the  accused  was  found  guilty  of  manslaughter  and  not  of  the  les- 
ser offense. 

Writ  of  Error  to  the  Circuit  Court  of  Knox  county ; 
the  Hon.  Harry  M.  Waggoner,  Judge,  presiding. 

Marsh  &  Martin,  for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  Addison  J.  Boutelle, 
State's  Attorney,  and  D.  E.  Detrich,  (Josiah  Babcock, 
of  counsel,)  for  the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 
William  Asbury  was  indicted  for  manslaughter  and  con- 
victed and  has  sued  out  a  writ  of  error  to  reverse  the 
judgment. 

The  homicide  occurred  on  the  public  square  in  the  city 
of  Galesburg  between  eight  and  nine  o'clock  in  the  even- 
ing of  Sunday,  August  22^  19 15.  The  plaintiff  in  error 
and  the  deceased,  Dudley  Watkins,  were  negroes  of  about 
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the  same  age,  sixteen  or  seventeen  years,  the  plaintiff  in 
error  weighing  about  115  pounds  and  Watkins  about  160 
pounds.  They  were  walking  together  when  the  affray  oc- 
curred. Several  persons  were  in  the  vicinity,  a  few  feet 
away,  but  it  was  after  dark.  No  one  saw  the  beginning  of 
the  affray  or  was  able  to  give  an  accurate  account  of  what 
occurred.  Watkins  was  seen  to  raise  his  hand,  and  plain- 
tiff in  error's  hand  was  immediately  raised,  striking  over 
Watkins'  arm.  A  shot  was  heard,  and  after  a  brief  strug- 
gle Watkins  sank  to  the  ground  and  the  plaintiff  in  error 
picked  up  his  hat  and  went  away.  Watkins  was  found  to 
be  in  a  dying  condition.  The  bullet  had  entered  his  body 
about  one  inch  and  a  half  to  the  left  of  the  center  line  and 
one  inch  and  a  half  or  two  inches  above  the  clavicle  and 
gone  downward  and  backward,  cutting  the  carotid  artery, 
puncturing  the  apex  of  the  left  lung  and  leaving  the  body 
between  the  third  and  fourth  ribs  in  the  back.  He  was  un- 
conscious and  was  removed  to  the  hospital  and  died  there 
from  the  effects  of  the  wound  without  regaining  conscious- 
ness.   No  revolver  was  found  on  him. 

The  plaintiff  in  error's  account  of  the  shooting  and  the 
circumstances  leading  up  to  it  begins  with  a*  meeting  be- 
tween himself  and  Watkins  the  night  before  at  a  district 
fair  at  the  fair  grounds,  the  particulars  of  which  he  did  not 
relate.  The  next  time  he  saw  Watkins  was  near  the  south- 
east corner  of  the  square  immediately  before  the  shooting. 
The  plaintiff  in  error  was  standing  there  talking  with  two 
friends,  when  he  saw  some  girls  approaching  from  the 
west  and  started  to  meet  them.  Before  reaching  them  he 
met  Watkins,  who  said  he  wanted  to  see  the  plaintiff  in 
error,  and  they  turned  and  walked  south.  Nothing  was 
said  until  the  plaintiff  in  error  asked  Watkins  if  Watkins 
meant  to  call  him  a  black  son  of  a  bitch  out  at  the  fair. 
Watkins  then  put  his  right  hand  in  his  hip  pocket  and  with 
his  left  hand  grabbed  the  plaintiff  in  error  by  the  shoulder, 
when  the  plaintiff  in  error,  being  afraid  of  Watkins,  jerked 
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out  a  revolver  which  he  had  in  his  shirt  and  hit  at  Watkins 
over  his  arm,  intending  to  hit  him  on  the  head.  Watkins 
threw  up  his  left  arm,  which  had  been  on  the  plaintiff 
in  error's  right  shoulder,  and  the  revolver  was  discharged. 
The  plaintiff  in  error  testified  that  he  had  never  fired  a 
revolver  and  did  not  purposely  pull  the  trigger.  After  the 
revolver  was  discharged  they  started  to  wrestle,  the  plain- 
tiff in  error  still  holding  the  revolver  in  his  hand.  Wat- 
kins let  go  of  him,  and  he  stepped  back,  picked  up  his  hat 
and  went  to  his  home.  He  told  his  mother  what  had  hap- 
pened and  then  went  to  the  police  station  with  his  step- 
father and  uncle.  The  revolver  was  his  step-father's,  and 
he  got  it  from  under  his  pillow  that  evening  about  half- 
past  seven  o'clock  and  returned  it  there  after  the  shooting. 
One  of  the  witnesses  testified  that  the  plaintiff  in  error 
told  him  in  regard  to  the  difficulty  at  the  fair  grounds  the 
evening  before,  that  some  one  threw  some  paper  or  some- 
thing on  Watkins  and  Watkins  turned  around  and  said, 
"You  black  son  of  a  bitch,  don't  throw  that  stuff  on  me," 
and  that  the  plaintiff  in  error  said,  "I  didn't  throw  any- 
thing on  you  and  for  two  cents  I  would  hit  you  in  the 
mouth,"  and  turned  around  and  walked  away.  The  plain- 
tiff in  error  testified  that  he  had  seen  Watkins  with  a  re- 
volver on  his  person  twice, — once  about  three  weeks  be- 
fore this  trouble  and  another  time  about  a  month  and  a 
half  before  that.  The  undertaker  who  prepared  Watkins' 
body  for  burial  discovered  a  bruise  and  swelling  on  the 
left  cheek  bolie.  Lawrence  Fletcher  testified  that  he  rode 
home  on  the  street  car  from  the  fair  grounds  on  Saturday 
evening  with  Dudley  Watkins.  They  arrived  at  the  termi- 
nus of  the  line  between  eleven  and  twelve  o'clock,  and  Wat- 
kins took  a  revolver  out  of  his  pocket  and  flourished  it  and 
said  he  ought  to  smoke  up.  The  witness  told  this  to  As- 
bury the  next  day.  Morris  Fleming  testified  that  he  had  a 
conversation  about  Willie  Asbury  with  Watkins  on  Satur- 
day evening  between  eight  and  nine  o'clock,  in  which  Wat- 
kins asked  him  if  he  had  seen  "Little  Billy,"  and  Fleming 
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said  he  had  not  and  asked  Watkins  if  he  wanted  to  see  him. 
Watkins  replied  that  he  was  going  to  get  the  little  black 
son  of  a  bitch  and  had  the  "difference"  to  do  it. 

The  defense  of  the  plaintiff  in  error  was  that  he  was 
justified,  at  the  time,  in  striking  Watkins  with  the  revolver 
in  self-defense  and  that  the  shooting  was  accidental  and 
without  any  intent  on  his  part.  It  was  a  question  for  the 
jury  whether  the  circumstances  were  such  that  the  plaintiff 
in  error  might  reasonably  suppose  that  Watkins  intended 
to  make  an  attack  on  him  and  that  it  was  necessary  for 
him  to  defend  himself.  The  fact  that  he  had  seen  Wat- 
kins carrying  a  revolver  and  that  he  had  been  informed 
that  he  had  one  the  night  before,  and  Watkins'  taking  hold 
of  him  and  putting  his  hand  to  his  hip  pocket,  were  cir- 
cumstances which  the  jury  might  take  into  consideration, 
as  well  as  the  fact  that  the  plaintiff  in  error  an  hour  be- 
fore had  provided  himself  with  a  revolver,  which  he  placed 
in  his  shirt  bosom,  that  he  met  Watkins  and  voluntarily 
walked  apart  with  him,  and  that  he  himself  introduced  the 
subject  of  the  insult  of  the  night  before.  After  considera- 
tion of  all  the  evidence  we  cannot  say  that  the  jury  were 
not  justified  in  arriving  at  the  conclusion  that  the  circum- 
stances were  not  such  as  to  make  it  apparent  to  a  reason- 
able man  that  the  plaintiff  in  error  was  in  danger  of  any 
serious  injury  or  to  justify  him  in  his  attack  on  the  de- 
ceased. The  verdict  cannot  be  set  aside  because  it  is  not 
sustained  by  the  evidence. 

The  court  refused  to  permit  the  plaintiff  in  error,  on 
his  direct  examination,  to  answer  the  question  whether  he 
feared  he  was  in  danger  when  Watkins  grabbed  his  shoul- 
der with  his  left  hand  and  put  his  right  hand  in  his  pocket. 
On  cross-examination,  however,  he  did  state  that  he  was 
afraid  of  Watkins  at  that  time,  and  therefore  had  the  bene- 
fit of  the  testimony. 

Objection  is  made  to  the  refusal  of  several  instructions 
which  were  asked  by  the  plaintiff  in  error.     Several  of  the 
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instructions  were  based  upon  the  proposition  that  the  jury 
might  find  the  defendant  not  guilty  if  they  believed  that  at 
the  time  of  the  shooting  he  was  under  reasonable  appre- 
hensions that  Watkins  intended  to  inflict  upon  him  serious 
bodily  injury  and  that  he  struck  with  the  revolver  in  self- 
defense  and  that  in  striking  with  the  revolver  it  was  ac- 
cidentally discharged.  The  jury  were  instructed  properly 
in  regard  to  the  right  of  self-defense,  but  none  of  the  in- 
structions referred  to  the  accidental  discharge  of  the  re- 
volver. It  was  not  error  to  omit  this  element,  for  if  the 
circumstances  were  such  as  to  create  a  reasonable  appre- 
hension of  serious  bodily  harm  to  the  plaintiff  in  error  and 
he  was  not  in  fault  then  he  was  justified  in  shooting  the  de- 
ceased, and  it  was  immaterial  whether  the  discharge  of  the 
revolver  was  accidental  or  not.  If  the  circumstances  were 
not  such  as  to  justify  such  apprehension  then  he  was  not 
justified  in  hitting  the  deceased  on  the  head  with  the  re- 
volver and  he  would  be  responsible  for  the  results  of  the 
accidental  discharge  of  the  revolver  while  he  was  in  the 
commission  of  this  unlawful  act.  The  element  of  accidental 
shooting  does  not  enter  into  the  case  as  a  defense  to  the 
plaintiff  in  error.  • 

Objection  is  made  to  the  refusal  of  other  instructions, 
but  so  far  as  they  state  propositions  applicable  to  the  case 
they  were  contained  in  instructions  which  were  given. 
The  court  gave  the  following  instruction : 
"The  court  instructs  the  jury  in  this  case  that  while  it 
is  true  that  in  the  greater  offense  of  manslaughter  there  is 
included  the  lesser  offense  of  assault  with  a  deadly  weapon 
with  intent  to  inflict  bodily  injury,  yet  if  you  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defend- 
ant is  guilty  of  manslaughter  as  defined  in  these  instruc- 
tions, then  the  jury  would  not  be  justified  in  finding  the 
defendant  guilty  of  the  lesser  offense  of  assault  with  a 
deadly  weapon." 
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This  instruction  was  wrong.  The  offense  of  man- 
slaughter, wherein  the  intent  is  not  necessary  to  the  crime, 
does  not  include  the  offense  of  assault  with  a  deadly  weapon 
with  intent  to  inflict  bodily  injury,  wherein  the  intent  is 
essential.  It  should  not  have  been  given  but  it  did  no  in- 
jury to  the  defendant.  He  was  not  found  guilty  of  the 
lesser  offense. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed,  and  it  is  affirmed. 

Judgment  affirmed. 


Edward  Bell,  Appellee,  vs.  The  Toluca  Coal  Company, 
.    Appellant. 

Opinion  Med  April  20,  ipi6, 

L  Practice — a^davit  for  continuance  because  of  amendment 
of  the  declaration  should  state  the  facts.  An  affidavit  by  the  de- 
fendant for  a  continuance  after  the  court  has  permitted  additional 
counts  to  be  filed  on  the  trial  should  set  out  the  facts  from  which 
the  court  can  see  that  by  reason  of  the  amendment  the  defendant 
is  unprepared  for  trial. 

2.  Same — allowance  of  amendments  and  granting  of  time  to  op- 
posite party  are  ivithin  sound  discretion  of  court.  The  allowance 
of  amendments  of  the  pleadings  during  the  trial  and  the  granting 
or  refusal  of  time  to  prepare  an  affidavit  for  a  continuance  on  ac- 
count of  such  amendments  are  matters  within  the  sound  discretion 
of  the  trial  court,  and  a  court  of  review  will  not  interfere  unless 
there  has  been  an  abuse  of  such  discretion. 

3.  Same — when  party  cannot  complain  of  the  admission  of  ir- 
relevant evidence.  Evidence  which  is  relevant  when  admitted  but 
which  becomes  irrelevant  by  reason  of  the  dismissal  of  the  counts 
of  the  declaration  under  which  it  was  admitted  may  be  stricken  out 
on  motion  of  the  defendant  or  the  defendant  may  have  an  instruc- 
tion given  directing  the  jury  to  disregard  it,  but  in  the  absence  of 
any  motion  or  request  for  the  instruction  the  defendant  will  not  be 
heard  to  complain  that  the  evidence  is  not  properly  in  the  record. 

4.  Evidence — when  expert  opinion  as  to  whether  condition  was 
safe  or  unsafe  cannot  he  received.  Where  all  the  facts  showing 
the  conditions  at  the  place  where  an  injury  occurred  in  a  mine  arc 
testified  to  by  a  witness  and  made  intelligible  to  the  jury,  it  is 


Digitized  by 


Google 


April, '16.]  Bell  v.  Toluca  Coal  Co.  577 

proper  to  refuse  to  allow  him  to  testify  that  he  found  no  condition 
which,  as  mine  examiner,  he  deemed  it  advisable  to  report  as  un- 
safe, as  it  is  for  the  jury  to  say,  from  the  facts  testified  to,  whether 
such  conditions  were  safe  or  unsafe. 

5.  Master  and  servant — effect  where  employer  elects  not  to 
come  under  the  Workmen's  Compensation  act.  An  employer  who 
elects  not  to  gome  under  the  Workmen's  Compensation  act  cannot 
escape  liability  for  injuries  sustained  by  an  employee  on  the  ground 
that  the  employee  assumed  the  risk  or  that  his  injury  or  death  was 
proximately  caused  by  his  own  negligence. 

6,  Instructions — when  instructions  are  properly  refused,  fn- 
structions  which  have  no  basis  in  the  allegations  or  evidence  or 
which  are  substantially  covered  by  other  instructions  which  are 
given  are  properly  refused. 

Appeal  from  the  Circuit  Court  of  Marshall  county ;  the 
Hon.  John  M.  Niehaus,  Judge,  presiding. 

Boys,  Osborn  &  Griggs,  for  appellant. 

Frank  J.  Quinn,  and  Shelton  McGrath,  for  ap- 
pellee. 

.  Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

June  23,  1913,  appellee  was  injured  while  in  the  employ 
of  the  appellant  corporation  as  a  mule  driver,  engaged  in 
hauling  coal  cars  in  and  about  its  mine.  Some  of  the  counts 
in  the  declaration  were  based  upon  the  Workmen's  Compen- 
sation act  of  191 1.  The  trial  court  held  this  act  unconstitu- 
tional on  the  ground  that  it  had  not  been  legally  passed  by 
the  legislature,  and  the  trial  then  proceeded  without  refer- 
ence to  said  act.  The  jury  found  for  appellee  and  assessed 
his  damages  at  $3951,  and  judgment  was  entered  on  the  ver- 
dict. The  case  having  been  appealed  to  the  Appellate  Court, 
the  appellee  assigned  cross-errors  raising  the  question  as  to 
whether  the  ruling  of  the  trial  court  was  correct  in  hold- 
ing the  said  act  unconstitutional.  Thereupon  the  cause  was 
transferred  to  this  court  before  any  decisions  of  this  court 
holding  this  act  constitutional  were  published.     Since  then, 
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however,  this  court  has  decided  the  act  constitutional  as 
to  the  method  of  its  passage  by  the  legislature.  Frey  v. 
Kerens-Donneivald  Coal  Co.  271  111.  121 ;  Dragovichy.  Iro- 
quois Iron  Co.  269  id.  478 ;  Devine  v.  Delano,  ante,  p.  166. 
The  appellant's  mine  is  located  at  Toluca,  in  Marshall 
county.  The  entries  of  the  mine  radiate  from  the  shaft 
over  a  mile  in  all  directions.  The  coal  is  hauled  by  mules 
from  where  it  is  being  mined  for  a  quarter  to  a  half  mile 
and  then  conveyed  to  the  foot  of  the  shaft  by  electric  motors 
and  lifted  by  steam  power  to  the  surface.  The  entries  are 
named  by  the  direction  they  take.  Appellee's  work  was  in 
the  fourth  right  entry  off  of  the  second  southeast  entry, 
this  latter  leading  to  the  shaft.  .The  vein  of  coal  is  about 
three  feet  thick.  The  overlying  rock  is  taken  out  for  a 
sufficient  height  to  make  a  passage  for  the  mules.  As  the 
coal  is  mined  the  spaces  left  are  filled  in  with  rock  or  stone 
taken  from  the  roof  and  elsewhere,  which  is  piled  in  such  a 
way  as  to  make  solid  sides  for  the  entry.  The  contour  of 
the  floor  of  the  passageways  or  entries  is  not  uniform,  some 
parts  being  rather  steep  and  other  parts  practically  level. 
The  fourth  right  entry  is  for  the  most  part  level,  the  steep- 
est grade  not  being  over  three  feet  in  one  hundred.  This 
grade,  however,  was  sufficient  to  require  the  spragging  of 
cars  at  certain  points  as  the  loaded  cars  were  taken  out. 
The  distance  between  the  rails  and  the  roof  varies  but  is 
usually  from  five  to  six  feet.  The  distance  between  the 
side  walls  averages  about  eight  feet.  The  rails  of  the  track 
are  three  feet  apart,  leaving  about  two  and  a  half  feet  be- 
tween each  rail  and  its  nearest  wall.  The  rocks  used  in 
walling  up  the  sides  of  the  entries  are  not  uniform  in  size, 
the  largest  being  a  foot  and  a  half  long  and  from  eight  to 
ten  inches  wide.  The  cars  were  seven  feet  long,  two  and 
a  half  feet  high  from  the  rails  to  the  top  of  the  box,  and 
overhung  the  rails  about  six  inches  on  each  side.  Opening 
into  this  fourth  right  entry  were  several  rooms.  Room  4 
on  the  left-hand  side  was  about  four  hundred  and  fifty  feet 
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from  the  junction  of  this  entry  with  the  second  southeast 
entry.  Room  5  was  on  the  same  side  and  about  sixty  feet 
away.  In  this  entry  were  several  slight  curves,  none  of 
which  v/ere  over  ten  degrees  in  a  distance  of  twenty-five 
feet,  and  there  was  a  curve  near  these  two  rooms  which 
turned  to  the  right  at  room  4.  From  where  the  coal  was 
mined  to  these  rooms  there  was  a  grade,  which  ended  at 
room  4.  From  that  point  on  to  the  southeast  entry  the 
grade  was  up.  The  testimony  on  the  part  of  appellee  was 
to  the  effect  that  near  the  curve  at  rooms  4  and  5,  on  the 
left  side,  on  which  the  mule  driver  sits,  the  side  of  the  entry 
was  from  a  foot  to  two  feet  from  the  raiil,  and  up  towards 
the  roof  of  the  entry  the  side  walls  left  a  narrower  space 
between  them;  that  at  one  place  in  the  upper  part  of  the 
left-hand  side  of  the  entry  a  rock  projected,  so  that  it  was 
necessary  for  a  driver  riding  on  the  car  to  lower  his  head 
in  going  around  this  curve  under  it;  that  the  highest  point 
of  the  roof  at  this  point  was  about  five  and  a  half  feet. 
There  was  some  testimony  on  the  part  of  appellee  to  the 
effect  that  this  condition  of  the  entry  had  been  reported  to 
the  mine  manager  or  assistant  mine  manager  a  month  or 
more  before  the  accident.  The  record  shows  that  some  of 
the  roof  had  fallen  and  had  been  cleared  away,  but  the  tes- 
timony of  appellee  was  that  there  was  one  projecting  rock 
remaining.  There  was  no  sign  marking  any  place  of  dan- 
ger near  said  rooms  4  and  5.  On  the  contrary,  the  inspec- 
tion report  of  the  mine  examiner  for  that  portion  of  the 
mine  indicated  that  it  was  "O.  K."  The  man  who  laid  the 
track  at  this  curve  testified  that  he  did  not  have  a  rail- 
bender  with  which  to  make  the  rails  join  properly  for  a 
curve,  and  that  the  straight  rails  coming  together  made  a 
kind  of  jog.  These  rails  had  been  laid  some  time  before 
the  accident  but  had  remained  in  the  same  condition  up  to 
that  time.  This  same  witness  testified  that  the  projecting 
rock  came  half  way  across  and  over  the  track,  being  thicker 
at  the  side  and  narrowing  as  it  extended  toward  the  center 
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of  the  track ;  that  it  had  been  in  that  same  position  for  two 
months  before  the  accident ;  that  the  distance  from  the  cen- 
ter of  the  arch  of  the  roof  to  the  rail  was  about  six  feet, 
the  clearance  under  the  rock  perpendicular  to  the  right  rail 
was  about  four  feet  and  the  distance  from  the  right-hand 
rail  to  the  side  was  fourteen  inches;  that  the  curve  was 
about  twenty  feet  from  room  4.  Some  of  appellant's  wit- 
nesses testified  that  there  was  no  projecting  rock,  but  one 
of  its  witnesses  testified  he  had  seen  it  there.  There  was 
also  a  conflict  in  the  testimony  as  to  the  distance  between 
the  coal  car  and  the  side  of  the  entry  and  the  distance  be- 
tween the  rail  and  the  roof  on  the  side  the  driver  sat ;  also 
as  to  whether  the  condition  of  the  rails  at  the  curve  was 
safe.  The  testimony  on  behalf  of  appellant  was  to  the  ef- 
fect that  there  was  no  dangerous  condition  at  this  point 
that  had  ever  been  reported. 

On  the  day  of  the  accident  appellee  started  with  a  loaded 
car  about  1:15  P.  M.  from  some  point  above  room  5.  He 
had  spragged  the  right  front  wheel.  He  was  sitting  on  the 
left-hand  side  of  the  car,  driving  a  mule.  Where  he  sat 
the  coal  did  not  come  above  the  body  of  the  car.  On  the 
other  parts  of  the  car  the  coal  was  piled  eighteen  inches 
above  the  top.  Another  man  rode  on  the  rear  of  the  car. 
The  accident  occurred  four  or  five  feet  above  the  curve,  as 
the  car  was  going  out  toward  the  second  southeast  ent^)^ 
Appellee  testified  that  the  day  of  the  accident  was  the  first 
time  he  had  been  instructed  to  drive  a  mule  in  this  entry 
for  a  full  day  but  that  he  had  made  trips  there  previously. 
On  this  trip,  some  distance  above  the  point  of  the  accident, 
he  noticed  his  car  was  going  too  fast.  He  flashed  his  light 
on  the  curve  and  testified  that  he  thought  the  rate  of  speed 
was  such  that  the  car  would  either  jump  the  track  or  run 
into  the  side  of  the  entry,  and  that  he  started  to  get  off 
the  car  at  the  front  end  to  slow  it  or  steady  it  over  that 
point ;  that  he  had  one  foot  on  the  bumper  in  front  and  the 
other  foot  pitched  forward  and  attempted  to  get  off.    His 
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hands  were  on  the  front  end  of  the  car  and  he  stepped  for- 
ward, and  as  he  raised  himself  was  struck  on  the  head  and 
fell  in  front  of  the  car  and  rolled  around  and  then  lost  con- 
sciousness. When  he  came  to  he  was  lying  close  to  the 
left-hand  side,  on  the  inside  of  the  rail,  and  the  car  had 
gone  by.  Locamper,  the  man  on  the  rear  of  the  car,  testi- 
fied that  at  the  time  of  the  accident  he  saw  appellee's  light 
disappear,  and  that  he  got  off  the  rear  end  and  then  saw 
appellee  being  dragged  between  the  car  and  the  side  of  the 
entry;  that  witness  then  tried  to  stop  the  car  and  it  only 
ran  a  short  distance;  that  the  appellee  was  dragged  about 
twenty  feet  and  was  lying  with  his  head  to  the  inside ;  that 
the  car  had  not  run  over  him  but  that  he  had  rolled  back 
on  the  track;  that  the  witness  then  went  for  help.  A  wit- 
ness for  appellant  reached  the  place  of  the  accident  about 
the  same  time.  He  testified  that  he  found  appellee  about 
twenty  feet  from  room  4,  between  the  rails ;  that  the  loaded 
car  was  a  little  further  along.  There  was  no  dispute  as  to 
how  the  accident  happened,  except  that  appellant  contends 
there  was  no  projecting  rock  at  this  point  and  the  testimony 
as  to  certain  distances  is  not  in  accord.  Appellee  suffered 
fractures  of  the  pelvic  and  other  bones  in  that  region,  which 
injuries  the  doctors  testified  would  be  of  a  permanent  na- 
ture. In  addition  to  the  fractures  he  also  received  injuries 
affecting  the  bladder,  stomach  and  kidneys,  for  which  he 
has  been  treated. 

The  original  declaration  consisted  of  five  counts.  A  de- 
murrer was  sustained  to  the  fourth  and  fifth  counts,  and 
thereafter  amended  fourth  and  fifth  counts  and  a  sixth  ad- 
ditional count  were  filed.  After  most  of  the  witnesses  for 
appellant  had  been  heard,  appellee  dismissed  his  first,  sec- 
ond, fourth  and  fifth  counts  and  moved  for  permission  to 
file  three  additional  counts,  numbered  7,  8  and  9.  Leave 
was  granted  to  file  Nos.  8  and  9  but  denied  as  to  No.  7. 
The  case  went  to  the  jury  on  the  third  original  and  the 
sixth,  eighth  and  ninth  additional  counts.    The  third  origi- 
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nal  and  sixth  additional  counts  charged  that  appellant  was 
not  operating  under  the  Workmen's  Compensation  act  of 
191 1.  These  counts  also  charged  that  a  rock  was  project- 
ing two  feet  into  said  entry  at  a  height  of  four  feet  and  two 
inches  above  the  rail ;  that  the  rail  was  laid  within  eighteen 
inches  from  the  side  of  the  entry  and  the  end  of  the  rock 
extended  over  said  rail,  and  that  it  was  a  dangerous  place 
for  appellee  to  work ;  that  it  had  existed  for  a  week,  and 
appellant  knew,  or  by  the  exercise  of  ordinary  care  should 
have  known,  of  such  dangerous  condition  but  carelessly  and 
negligently  allowed  it  to  so  remain,  and  that  appellee,  while 
in  the  exercise  of  due  care,  undertook  to  pass  said  place, 
was  struck  by  the  extending  rock,  thrown  from  the  car  and 
injured. 

When  appellee  secured  permission,  during  the  trial,  to 
file  additional  counts  the  appellant  asked  for  a  continuance, 
on  the  ground  of  surprise,  until  nine  o'clock  the  following 
morning.  The  court  refused  this  motion  and  required  coun- 
sel to  plead  at  once.  Section  42  of  chapter  no  provides 
that  no  amendment  shall  be  cause  for  continuance  unless 
the  party  affected  files  an  affidavit  that  he  is  unprepared. 
Our  statute  on  amendments  permitted  the  filing  of  the 
amended  counts.  The  affidavit  for  continuance  was  on  in- 
formation and  belief,  and  stated  that  appellant  was  not  pre- 
pared to  proceed  with  the  trial  on  account  of  the  lack  of 
evidence  to  meet  the  cause  of  action  set  out  in  count  9  but 
not  stating  what  evidence  it  could  produce.  The  affidavit 
should  state  facts  from  which  the  court  can  see  that  by 
reason  of  the  amendment  the  defendant  is  unprepared  for 
trial.  (Mills  v.  Bland,  76  111.  381.)  Furthermore,  counsel 
argue  that  the  ninth  count  for  the  first  time  charges  as  neg- 
ligence "an  unsafe  place  to  work."  The  third  count  charged 
the  same  thing  in  effect.  The  ninth  count  in  most  respects 
was  a  revision  of  the  sixth  count,  except  that  instead  of 
alleging  that  the  curve  and  condition  of  the  track  made  a 
dangerous  place,  it  alleged  that  the  portion  of  the  entry, 
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with  the  rock  projecting  at  the  upper  part,  was  an  unsafe 
place  and  in  a  dangerous  condition.  There  was  nothing  in 
the  ninth  count  which  would  require  other  or  different  evi- 
dence from  what  would  be  required  by  the  third  and  sixth 
additional  counts.  The  allowance  of  an  amendment  to  the 
pleadings  during  the  trial  is  a  matter  of  discretion  with  the 
court,  (Gordon  V.  Reynolds j  114  111.  118;  Booth  w,  Wiley, 
102  id.  84;)  as  well  as  the  granting  or  refusing  of  time 
to  prepare  an  affidavit  for  a  continuance  on  account  of  such 
amendment,  and  the  ruling  of  the  court  cannot  be  assigned 
for  error  unless  the  discretion  has  been  abused.  (Knicker- 
bocker  Ins.  Co.  v.  McGinnis,  87  111.  70 ;  Fisher  v.  Greene, 
95  id.  94.)  On  this  record  the  court  did  not  err  in  refus- 
ing to  permit  a  continuance. 

Counsel  further  argue  that  the  court  erred  in  the  admis- 
sion and  exclusion  of  evidence.  One  of  appellee's  witnesses 
was  asked  if  he  had  ever  seen  coal  cars  run  off  the  track  at 
the  curve,  and  he  was  permitted  to  answer,  over  objection, 
that  he  had.  This  testimony,  it  is  contended,  was  errone- 
ous because  there  was  no  unsafe  condition  of  the  track  al- 
leged. At  the  time  this  evidence  was  introduced  more  than 
one  of  the  counts  charged  as  negligence  a  defect  in  the  track 
at  this  curve,  and  this  evidence  was  admitted  by  the  court 
on  the  theory  that  it  tended  to  prove  the  allegations  in  these 
counts.  Appellant  afterward,  before  motions  were  made  to 
dismiss  these  counts,  offered  to  show  that  the  curve  or  con- 
dition of  the  track  at  this  point  was  not  dangerous.  There- 
after counsel  for  the  appellee  dismissed  as  to  these  counts. 
Counsel  for  appellant,  if  they  had  seen  fit,  could  have  had 
this  evidence  stricken  out.  Evidence  relevant  when  received 
but  which  afterward  becomes  irrelevant  may  be  stricken  out 
on  motion  of  the  party  it  may  affect.  (12  Ency.  of  Evi- 
dence, 162;  see,  also,  Greenup  v.  Stoker,  2  Gilm.  688.) 
Appellant  could  also  have  asked  for  an  instruction  direct- 
ing the  jury  to  disregard  the  evidence  which  only  tended  to 
support  the  counts  so  dismissed.    Having  failed  to  make  a 


Digitized  by 


Google 


584  Bell  v.  Toluca  Coal  Co.  B72  DL 

motion  to  strike  out  the  evidence  or  to  ask  for  an  instruc- 
tion to  disregard  it,  appellant  cannot  now  complain. 

Counsel  further  argue  that  the  court  erred  in  refusing 
to  admit  the  testimony  of  two  witnesses.  Appellant  asked 
these  witnesses  certain  questions  as  to  whether  they  were 
shown  the  place  where  the  accident  occurred.  Objections 
were  sustained  to  the  questions  in  the  form  as  asked,  and 
properly  so,  because  they  were  leading.  But  the  localities 
which  were  being  inquired  into  were  shown  in  the  evidence, 
and  it  appears  that  these  two  witnesses  testified  with  refer- 
ence to  these  places.  Counsel  for  appellant,  in  this  connec- 
tion, argue  that  the  court  erred  in  not  permitting  one  of 
the  witnesses  to  prove  that  as  mine  examiner  he  had  exam- 
ined the  mine  at  the  places  pointed  out  and  found  no  condi- 
tions which  he  thought  necessary  to  report  as  being  unsafe. 
This  witness  testified  what  conditions  he  found  in  the  mine, 
and  the  court  only  refused  to  allow  him  to  give  his  opin- 
ion as  to  the  advisability  of  making  a  report,  as  mine  ex- 
aminer, as  to  such  conditions.  His  opinion  on  this  point 
was  immaterial.  It  was  for  the  jury  to  say,  from  the  facts 
testified  to,  whether  the  places  and  conditions  were  safe 
or  dangerous.  Where  all  the  facts  can  be  ascertained  and 
made  intelligible  to  the  jury,  as  they  could  on  these  ques- 
tions, expert  opinions  as  to  whether  such  conditions  were 
safe  or  unsafe  should  not  be  received  in  evidence.  Yarber 
V.  Chicago  and  Alton  Railway  Co,  235  111.  589 ;  Keefe  v. 
Armour  &  Co,  258  id.  28 ;  Hoffman  v.  TosetH  Brewing  Co. 
257  id.  185. 

Counsel  for  appellant  argue  that  the  giving  of  the  sixth 
instruction  for  appellee  was  error,  because  it  stated,  among 
other  things,  that  if  the  jury  found  the  issues  for  the  plain- 
tiff, and  "find  that  the  plaintiff  has  sustained  damages  as 
charged  in  the  declaration  or  any  count  thereof,"  then  they 
could  estimate  the  damages  in  a  certain  manner.  The  argu- 
ment is  that  the  third  original  count  was  defective  and  there 
could  be  no  recovery  under  it.    Counsel,  however,  concede 
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in  their  briefs  that  if  the  Workmen's  Compensation  act  was 
constitutional  there  could  be  recovery  under  this  count.  The 
act  being  constitutional,  the  argument  of  counsel  on  this 
point  is  without  merit. 

•  Counsel  further  argue  that  the  thirty-fifth  instruction 
should  have  been  given,  which  stated  that,  in  effect,  there 
was  no  statute  prescribing  the  height  or  width  of  entries 
in  coal  mines.  There  were  no  allegations  in  the  declaration 
or  evidence  relied  on  for  a  recovery  on  which  to  base  this 
instruction.    It  wa6  therefore  properly  refused. 

Counsel  further  insist  that  the  court  erred  in  refusing  its 
thirty-sixth  instruction,  which  stated,  among  other  things, 
that  the  appellee  must  prove  that  he  was  in  the  exercise  of 
ordinary  care  and  was  not  guilty  of  negligence.  The  proof 
shows  that  appellant  elected  not  to  come  under  the  Work- 
men's Compensation  act  of  191 1,  and  therefore,  that  act 
being  constitutional,  appellant  cannot  escape  liability  for  in- 
juries sustained  by  an  employee  because  of  the  employee's 
assuming  the  risk  or  because  the  injury  or  death  was  proxi- 
mately caused  by  contributory  negligence  of  the  employee. 
{Devine  v.  Delano,  supra,)  Other  instructions  were  given, 
however,  for  appellant  which  practically  covered  all  these 
points.  Appellant  therefore  had  this  case  tried  on  the  ques- 
tion of  assumed  risk  and  contributory  negligence  as  if  the 
act  were  unconstitutional,  and  therefore,  in  a  manner,  more 
favorable  to  its  interests  than  under  the  law  it  was  entitled 
to.  The  trial  court  did  not  err  in  refusing  this  instruction. 
Appellant  further  insists  that  the  peremptory  instruction 
asked  should  have  been  given, — that  the  verdict  was  con- 
trary to  the  evidence.  We  think  the  evidence  was  sufficient 
to  sustain  this  verdict  and  that  no  error  of  law  was  com- 
mitted that  injuriously  affected  the  interests  of  appellant. 
The  judgment  of  the  circuit  court  will  therefore  be  af- 

^^^^^'  Judgment  affirmed. 
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The  Pcopld  cx  rcl  P.  L.  Dorris,  County  Collector,  Appel- 
lee, vs.  Ch ARISES  LeTempt  ct  al.  Appellants. 

Opinion  Hied  April  20,  igid. 

1.  Taxes — the  certificate  of  the  Auditor  need  not  state,  sepa- 
rately, items  of  principal  and  interest  on  registered  bonds.  Under 
section  68  of  the  Farm  Drainage  act  it  is  not  necessary  that  the 
certificates  of  the  Auditor  of  Public  Accounts  of  the  amount  of  in- 
terest and  principal  of  registered  bonds  required  to  be  levied  shall 
state  separately  the  amount  of  the  principal  and  the  amount  of  the 
interest.     (People  v.  Glenn,  207  111.  50,  distinguished.) 

2.  Drainage — signing  a  petition  does  not  preclude  objection  to 
the  atnount  of  benefits.  Signing  a  petition  for  the  organization  of 
a  farm  drainage  district  does  not  bind  the  signer  to  accept  any  as- 
sessment of  benefits  nor  preclude  his  objecting  that  his  land  is  as- 
sessed more  than  it  is  benefited,  notwithstanding  the  provision  of 
the  statute  that  the  signing  of  the  petition  shall  be  taken  as  con- 
clusive that  the  signers  have  accepted  the  provisions  of  the  act  as 
to  their  benefits  and  damages.  (People  v.  Bentley,  268  111.  470, 
followed.) 

3.  Same — fact  that  there  has  been  a  classification  does  not  pre- 
clude objection  to  amount  of  assessment.  The  fact  that  there  has 
been  a  classification  of  lands  in  a  farm  drainage  district  merely 
fixes  the  proportion  which  the  several  'tracts  of  land  shall  pay  of 
any  valid  assessment  within  constitutional  limits  and  does  not  pre- 
clude a  property  owner  from  insisting  that  the  assessment  against 
his  land  shall  not  exceed  the  benefits. 

4.  Same — when  payment  of  installments  does  not  raise  an  es- 
toppel. Where  land  owners  do  not  ask  for  the  division  of  a  drain- 
age assessment  into  installments  nor  in  any  manner  induce  the 
issuing  of  bonds,  the  mere  fact  that  they  pay  one  or  more  install- 
ments does  not  raise  an  estoppel  against  their  right  to  object  to 
judgment  for  another  installment  on  the  ground  that  the  assess- 
ment exceeds  the  benefits  to  their  lands. 

5.  Same — when  objection  to  method  of  classification  comes  too 
late.  Land  owners  have  a  right  to  object  to  a  classification  of  their 
lajids  in  combination  with  the  lands  of  others  in  forty-acre  tracts 
and  have  the  right  of  appeal,  but  if  they  fail  to  object  to  such 
method  of  classification  and  have  it  corrected  at  the  proper  time 
they  cannot  insist  upon  the  objection  upon  application  for  judg- 
ment and  order  of  sale. 

6.  Same — right  of  way  deeded  to  a  district  ought  not  to  be  in- 
cluded in  assessment.    Right  of  way  deeded  to  a  drainage  district 
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ought  not  to  be  included  in  the  assessment,  and  the  land  owners 
ought  not  to  be  required  to  incur  attorney's  fees  and  expenses  to 
relieve  their  lands  of  an  assessment  which  includes  lands  o!  the 
district  itself. 

Appeal  from  the  County  Court  of  Saline  county ;  the 
Hon.  Charles  D.  Stillwell,  Judge,  presiding. 

Kane  &  Wise,  for  appellants. 

W.  F.  Scott,  (A.  H.  Baer,  of  counsel,)  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  county  collector  of  Saline  county  applied  to  the 
county  court  for  judgment  against  lands  of  the  appellant 
Charles  LeTempt  for  an  assessment  levied  by  the  Middle 
Fork  Special  Drainage  District,  organized  under  the  Farm 
Drainage  act,  which  was  due  in  19 14.  The  application  was 
continued  from  term  to  term  until  an  application  was  made 
for  judgment  for  a  subsequent  assessment  due  in  191 5,  when 
both  of  the  appellants,  Charles  LeTempt  and  G.  W.  Far- 
ley, filed  objections.  It  was  agreed  that  all  of  the  objections 
should  be  consolidated  and  tried  as  one  cause.  Accordingly 
there  was  a  trial  on  the  objections  of  Charles  LeTempt  for 
the  years  1914  and  191 5  and  of  G.  W.  Farley  for  191 5. 
The  court  reduced  the  acreage  of  the  land  assessed  by  tak- 
ing out  the  parts  of  tracts  owned  by  other  persons  and  ren- 
dered judgment  on  the  basis  of  the  original  classification  ac- 
cording to  acreage  against  the  lands  of  the  objectors.  From 
that  judgment  this  appeal  was  prosecuted. 

Bonds  had  been  issued  by  the  district  and  registered  in 
the  office  of  the  Auditor  of  Public  Accounts,  and  the  as- 
sessments were  levied  on  certificates  of  the  Auditor  made 
in  1913  and  1914  of  the  amounts  estimated  and  determined 
by  himself  and  the  State  Treasurer  necessary  to  pay  inter- 
est and  principal  on  the  bonds,  together  with  the  costs  of 
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collecting  and  disbursing  the  same.  The  first  objection  was 
that  the  certificates  did  not  specify,  separately,  the  items  of 
principal  and  interest  and  cost  of  collection  making  up  the 
aggregate.  An  assessment  can  only  be  levied  by  the  com- 
missioners, or  in  pursuance  of  a  certificate  of  the  Auditor 
of  Public  Accounts,  in  the  manner  provided  by  the  statute, 
and  an  assessment  levied  without  a  proper  certificate  is  il- 
legal. (People  V.  Garner,  267  111.  396.)  By  virtue  of  that 
rule  it  was  held  in  the  case  of  People  v.  Glenn,  207  111.  50, 
that  a  certificate  of  the  drainage  commissioners  in  a  gross 
sum,  which  included,  with  the  interest  and  principal  ma- 
turing on  evidences  of  indebtedness,  the  cost  and  expenses 
of  carrying  on  the  work  of  drainage  and  repairs  of  the 
drains  and  ditches  and  ordinary  and  contingent  expenses, 
was  insufficient  to  authorize  an  assessment.  That  decision 
was  on  the  ground  that  the  tax-payer  has  a  right  to  be  in- 
formed for  what  purposes  his  property  is  being  taxed,  and 
the  tax-payer  has  no  other  means  of  knowing  what  is  to  be 
expended  for  carrying  on  the  work  of  drainage  and  making 
repairs  and  ordinary  and  contingent  expenses  unless  the  sev- 
eral amounts  levied  for  such  purposes  are  stated  separately. 
This  case  is  diflferent,  for  the  reason  that  the  certificates 
only  stated  the  amount  necessary  to  pay  the  principal  ma- 
turing and  the  interest  upon  the  registered  bonds,  with  the 
cost  of  collection  and  disbursement.  Section  68  of  the 
Farm  Drainage  act  merely  requires  the  Auditor  to  make 
out  and  transmit  to  the  county  clerk  a  certificate  setting 
forth  the  estimated  amount  of  interest,  or  interest  and  prin- 
cipal, due  and  accrued  or  to  accrue  for  the  current  year  on 
registered  bonds,  together  with  the  ordinary  cost  of  collec- 
tion and  disbursement.  These  matters  are  already  known 
to  the  land  owner  and  the  total  amount  is  a  mere  matter 
of  computation. 

The  second  objection  was  that  the  assessments  were  for 
more  than  the  premises  were  or  would  be  benefited,  and  the 
objectors  offered  evidence  to  sustain  that  objection.    The 
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People  objected  to  the  evidence  on  the  grounds,  first,  that 
the  objectors  signed  the  petition  for  the  organization  of  the 
district ;  second,  that  there  was  a  classification  of  the  lands 
of  the  district  which  had  become  final,  and  the  objector 
LeTempt  had  appeared  and  obtained  a  reduction  as  to  his 
lands;  third,  that  bonds  had  been  issued  and  registered  with 
the  State  Auditor  and  sold,  and  both  objectors  had  volun- 
tarily paid  an  assessment  in  19 13  and  Farley  had  paid  an 
assessment  due  in  1914.  The  court  decided  that  for  these 
reasons  the  objectors  were  estopped  to  make  the  objection 
that  their  lands  were  not  benefited  to  the  amounts  of  the 
assessments. 

The  signing  of  the  petition  only  pledged  the  signers  to 
the  fact  that  in  their  opinion  the  lands  lying  within  the 
boundaries  of  the  proposed  district  required  a  combined  sys- 
tem of  drainage.  The  provision  of  section  15  that  the  sign- 
ing of  the  petition  shall  be  taken  as  conclusive  against  the 
persons  so  signing  that  they  have  accepted  the  provisions  of 
the  act  as  to  their  benefits  and  damages  thereunder  can  ap- 
ply to  nothing  except  statements  contained  in  the  petition 
signed,  and  that  J>rovision  was  so  construed  in  People  v. 
Bentley,  268  111.  470.  It  was  there  said  that  the  provision 
does  not  mean  that  a  signer  of  a  petition  agrees  to  accept 
any  assessment  of  benefits  that  rhay  be  made,  and  that  he 
is  not  deprived  of  the  protection  of  his  constitutional  right 
that  his  property  shall  not  be  assessed  more  than  it  is  bene- 
fited. The  estimated  amount  in  the  organization  is  only  as 
to  the  probable  aggregate  amount  of  benefits,  and  is  not 
conclusive  as  to  the  amount  which  may  be  raised  by  an  as- 
sessment or  that  an  assessment  may  not  exceed  the  benefits. 
Little  Beaver  Drainage  District  v.  Livingston,  270  111.  582. 

There  had  been  a  classification  of  the  lands  of  the  dis- 
trict and  one  of  the  objectors  had  secured  a  lower  classi- 
fication on  a  hearing,  but  the  classification  only  fixes  the 
proportion  which  the  several  tracts  of  land  should  pay  of 
any  valid  assessment  within  constitutional  limits.    The  clas- 
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sification  settles  no  question  as  to  the  actual  results  of  the 
work,  and  even  the  classification  is  only  permanent  in  case 
it  is  found,  from  experience  and  results,  to  be  just.  Sec- 
tion 21  of  the  act  provides  for  a  re-classification  where  it 
appears,  from  experience  and  results,  that  the  first  classifica- 
tion was  not  fairly  adjusted  on  the  several  tracts  of  land 
according  to  benefits.  The  fact  that  there  has  been  a  clas- 
sification does  not  deprive  the  land  owner  of  the  right  to 
insist  that  an  assessment  against  his  land  shall  not  exceed 
the  benefits.  People  v.  Welch,  252  111.  167;  People  v. 
Brown,  253  id.  578;  People  v.  Whitesell,  262  id.  387. 

If  land  owners  in  a  farm  drainage  district,  with  knowl- 
edge of  the  amount  of  the  assessment  against  their  lands, 
petition  the  commissioners  to  divide  the  assessment  into  in- 
stallments and  issue  bonds  therefor,  thereby  inviting  in- 
vestors to  purchase  the  bonds,  the  land  owners  are  estopped 
to  urge  that  the  assessment  exceeds  the  benefits  from  the 
improvement.  But  that  is  based  upon  well  recognized  rules 
of  estoppel.  {People  v.  Soucy,  261  111.  108.)  That  doc- 
trine does  not  apply  to  this  case,  in  which  the  objectors  did 
not  ask  the  commissioners  for  a  divisiorf  of  the  assessment 
into  installments  and  did  not  in  any  manner  induce  the  is- 
suing of  the  bonds.  The  mere  fact  that  they  paid  an  as- 
sessment due  in  191 3,  and  one  of  them  paid  an  assessment 
due  in  1914,  contains  no  element  of  estoppel.  Any  payment 
in  excess  of  benefits  was  merely  a  voluntary  contribution  to 
the  drainage  district,  from  which  the  district  derived  a  bene- 
fit and  which  did  not  cause  any  change  in  its  action.  (Peo- 
ple V.  Cincinnati,  Indianapolis  and  Western  Railway  Co. 
261  111.  582;  People  V.  Jonknian,  266  id.  229.)  The  court 
erred  in  sustaining  the  objections  to  the  evidence. 

The  third  objection  to  the  assessment  was  that  descrip- 
tions of  parts  of  the  tracts  of  land  were  illegal  and  void. 
One  tract  owned  by  the  objector  LeTempt  was  described  as 
the  south  part  of  a  forty-acre  tract,  containing  fifteen  acres, 
which  would  be  a  rectangular  piece  of  land,  while,  in  fact. 
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his  land  was  not  in  that  form.  A  part  of  the  tracts  of  land 
of  the  objectors  was  taken  up,  in  part,  by  the  right  of  way 
and  ditch  of  the  drainage  district,  for  which  deeds  had  been 
made  to  the  district.  The  Illinois  Central  Railroad  Com- 
pany owned  a  part  of  the  land  occupied  for  its  right  of 
way,  and  a  tract  assessed  as  forty  acres  was  partly  occu- 
pied by  the  village  of  Rileyville  with  church  and  school  sites 
and  additions  to  the  village.  The  court  deducted  the  num- 
ber of  acres  that  had  been  deeded  to  the  district  for  a  right 
of  way  and  the  land  owned  by  the  railroad  company  and 
others  and  entered  judgment  according  to  the  classification 
upon  the  acreage  remaining.  The  lands  were  classified  in 
forty-acre  tracts,  and,  so  far  as  they  were  owned  by  differ- 
ent persons  at  the  time  of  the  classification,  the  law  permit- 
ted the  land  owners  to  object  to  a  classification  of  their 
lands  in  combination  with  others  and  allowed  an  appeal. 
They  could  have  had  the  method  of  classification  corrected, 
and  it  was  too  late,  after  an  opportunity  to  do  so,  to  make 
the  objection  on  the  application  for  judgment.  The  original 
classification  is  binding  until  a  new  classification  is  made. 
{People  V.  Chicago  and  Interurban  Traction  Co,  267  111. 
510;  People  V.  IVhitesell,  supra,)  So  far  as  the  right  of 
way  deeded  to  the  district  was  concerned,  it  ought  to  have 
been  eliminated  and  not  included  in  the  assessment.  The 
land  owner  ought  not  to  be  required  to  appear  and  incur 
attorney's  fees  and  expenses  to  relieve  his  lands  from  pay- 
ment of  an  assessment  including  lands  of  the  district  itself. 
So  far  as  it  was  the  fault  of  the  .objectors  that  their  lands 
were  classified  in  combination  with  the  lands  of  others  in 
failing  to  have  the  classification  corrected,  the  deduction  by 
the  court  of  lands  which  should  have  been  separately  classi- 
fied was  all  they  could  ask. 

For  the  errors  pointed  out  the  judgment  is  reversed  and 
the  cause  remanded.  Reversed  and  remanded. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Michael  Elliott  et  ai  Plaintiffs  in  Error. 

Opinion  filed  April  20,  1916. 

1.  Criminal  law — witness  may  point  out  the  person  who  made 
sale  of  intoxicating  liquor.  Where  some  of  the  witnesses  testifying 
to  the  sales  of  intoxicating  liquor  in  anti-saloon  territory  do  not 
know  the  name  of  the  person  making  the  sales,  it  is  not  error  to  per- 
mit them  to  point  out  in  court  the  defendant  who  made  the  sales. 

2.  Same — evidence  of  sales  of  liquor  by  employees  of  the  de- 
fendants is  competent.  On  a  trial  for  the  sale  of  intoxicating  liq- 
uor in  anti-saloon  territory  of  the  persons  who  had  charge  of  the 
premises  and  managed  the  business,  evidence  of  sales  of  liquor  by 
the  employees  of  such  persons  is  competent,  as  all  engaged  in  such 
business  are  guilty  as  principals. 

3.  Same — counsel  have  no  right  to  make  accusations  against  the 
trial  judge  not  borne  out  by  the  record.  Counsel  have  the  right  to 
make  any  fair  criticism  of  the  trial  judge  concerning  matters  shown 
by  the  record,  but  they  have  no  right  to  make  unjust  accusations 
not  borne  out  by  the  record. 

4.  Same — provision  of  Federal  constitution  against  cruel  pun- 
ishment does  not  apply  to  legislation  by  the  States.  The  provision 
of  the  Federal  constitution  against  cruel  and  unusual  punishments 
does  not  apply  to  legislation  by  the  States  but  is  restricted  to  the 
Federal  government,  its  officers  and  agents. 

5.  Same — constitutional  provision  that  penalty  shall  be  propor- 
tioned to  nature  of  offense  is  directed  to  legislature.  The  provision 
of  the  Illinois  constitution  that  "all  penalties  shall  be  proportioned 
to  the  nature  of  the  offense"  is  directed  to  the  law-making  power, 
which  alone  can  determine  what  acts  shall  be  regarded  as  criminal 
and  how  they  shall  be  punished. 

6.  Same — when  constitutional  provision  as  to  punishment  does 
not  apply.  The  State  may  join' misdemeanors  of  the  same  character 
in  the  same  indictment  and  the  court  may  fix  separate  punishments 
upon  each  count  on  which  there  is  a  conviction,  but  in  determining 
whether  the  punishment  is  proportionate  to  the  nature  of  the  of- 
fense each  count  must  be  considered  by  itself,  as  the  constitutional 
provision  does  not  apply  to  the  aggregate  of  the  punishments  in- 
flicted for  different  offenses. 

7.  Same — punishment  authorized  by  law  will  be  upheld  unless 
the  law  itself  is  invalid.    A  punishment  authorized  by  law  cannot  be 
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said  to  be  disproportionate  to  the  nature  of  the  offense  unless  the 
law  itself  is  subject  to  that  objection,  and  to  justify  holding  a  law 
invalid  on  that  ground  there  must  be  a  clear  violation  of  the  con- 
stitutional provision. 

8.  Same — what  not  ground  for  holding  the  punishment  dispro- 
portionate to  the  offense.  The  court  may,  in  its  discretion,  inflict  a 
punishment  of  both  fine  and  imprisonment,  within  the  limits  pre- 
scribed by  the  law,  for  each  count  of  an  indictment  for  selling  liq- 
uor in  anti-saloon  territory  upon  which  there  is  a  conviction  and 
may  make  the  terms  of  imprisonment  run  successively;  and  the 
fact  that  the  defendant  has  been  guilty  of  so  many  violations  of  the 
law  that  the  total  term  of  his  imprisonment  is  large  does  not  afford 
ground  for  holding  the  punishment  disproportionate  to  the  offense. 

9.  Same — statute  prescribing  penalty  for  unlawful  sales  of  liq- 
uor is  valid.  The  statute  prescribing  the  penalty  for  unlawful  sales 
of  liquor  is  valid,  and  the  validity  of  sentences  thereunder  is  not 
affected  by  the  fact  that  there  were  numerous  violations  of  the  law 
and  cumulative  penalties. 

10.  Same — judgment  of  conviction  for  unlawful  sales  of  liquor 
is  several  as  to  each  count,  A  judgment  of  conviction  on  an  indict- 
ment for  numerous  offenses  of  selling  intoxicating  liquor  in  anti- 
saloon  territory  is  several  as  to  each  count  upon  which  a  conviction 
is  had,  and  it  is  proper  to  sentence  the  defendants  to  pay  a  fine 
and  serve  a  term  of  imprisonment  upon  each  count. 

11.  Same — what  is  required  where  a  sentence  is  for  cumulative 
terms  of  imprisonment.  Where  a  sentence  is  for  cumulative  terms 
of  imprisonment  under  several  counts  of  the  indictment  the  sen- 
tence should  provide  for  a  specified  time  of  imprisonment  under 
each  count,  the  time  under  the  second  count  to  begin  when  the  time 
under  the  first  ends,  and  so  on  to  the  last,  so  that  the  term  of  im- 
prisonment under  one  count  shall  begin  when  the  term  under  the 
previous  one  ends. 

12.  Same — rule  where  only  error  is  in  the  sentence.  Where  the 
only  error  on  the  trial  of  persons  for  selling  liquor  in  anti-saloon 
territory  is  in  the  form  of  the  sentence  as  respects  the  cumulative 
terms  of  imprisonment,  the  cause  will  not  be  sent  back  for  new 
trial  but  the  judgment  will  be  reversed  with  leave  to  the  State's  at- 
torney to  move  for,  and  directions  for  the  trial  court  to  enter,  a 
proper  judgment  on  the  verdict. 

13.  Same — provision  that  the  sentences  shall  run  consecutively 
means  successively.  A  provision  in  a  judgment  that  the  jail  sen- 
tences on  several  counts  shall  run  consecutively  means  that  they 
shall  run  successively. 

278  -  38 
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Writ  o^  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Macon  county;  the  Hon.  W.  K.  Whitfield, 
Judge,  presiding . 

J.  C.  Lee,  and  Fred  Hamilton,  for  plaintiffs  in  error. 

P.  J.  LucEY,  Attorney  General,  Jesse  L.  Deck,  State's 
Attorney,  and  George  P.  Ramsey,  (Charles  F.  Evans, 
of  counsel,)  for  the  People. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Michael  Elliott  and  Otho  Jennings,  plaintiffs  in  error, 
and  James  Howe  and  Richard  Smith,  were  indicted  in  the 
circuit  court  of  Macon  county  for  selling  intoxicating  liq- 
uor in  the  town  of  Decatur,  alleged  to  be  anti-saloon  terri- 
tory. There  were  seventy-one  counts  in  the  indictment,  the 
first  seventy  being  for  the  unlawful  sale  of  intoxicating 
liquor  and  the  seventy-first  for  keeping  a  place  where  in- 
toxicating liquor  was  unlawfully  sold.  James  Howe  and 
Richard  Smith  were  not  apprehended,  but  Michael  Elliott 
and  Otho  Jennings,  the  plaintiffs  in  error,  were  tried  and 
found  guilty  on  each  of  the  seventy-one  counts.  Judgment 
was  entered  by  the  court  on  the  verdict,  sentencing  each  of 
the  plaintiffs  in  error  to  pay  a  fine  and  to  imprisonment  in 
the  county  jail  under  each  count.  The  record  was  removed 
to  the  Appellate  Court  for  the  Third  District  by  a  writ  of 
error,  and  the  judgment  having  been  affirmed,  the  record 
has  been  brought  to  this  court  by  writ  of  error. 

Taking  up  the  questions  raised  by  counsel  for  plaintiffs 
in  error,  not  in  the  order  of  their  argument  but  in  the  order 
of  the  events  occurring  on  the  trial,  the  first  alleged  error 
to  be  noticed  is  that  there  was  no  proper  proof  that  the 
town  of  Decatur  was  anti-saloon  territory.  A  witness  tes- 
tified that  he  was  town  clerk  of  the  town  of  Decatur;   that 
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he  had  in  his  office  the  record  of  the  election  in  the  town 
upon  the  proposition  "shall  this  town  become  anti-saloon 
territory ;"  that  the  result  of  the  election  was  found  on  cer- 
tain pages  of ^ said  record,  which  was  then  produced;  that 
the  record  was  a  well-bound  book  and  the  entry  the  original 
record,  and  the  signature  at  the  bottom  of  the  page  where 
the  result  was  recorded  was  the  genuine  signature  of  the 
town  clerk.  The  record  showed  a  majority  of  1745  for 
the  proposition,  and  being  offered  in  evidence  it  was  ob- 
jected to  and  the  objection  overruled.  The  abstract  shows 
merely  a  general  objection,  without  specifying  its  nature, 
but  counsel  say  in  argument  that  the  objection  was  a  lack 
of  proof  that  the  record  was  in  the  exclusive  possession  of 
the  town  clerk.  The  general  objection  was  without  force, 
and  if  the  objection  had  been  as  now  stated  in  the  argu- 
ment there  was  no  error  in  overruling  it,  since  the  proof 
was  full  and  sufficient  under  the  requirements  of  section  7 
of  the  act  in  reference  to  anti-saloon  territory.  (Laws  of 
1903,  p.  164.)  The  town  of  Decatur  became  anti-saloon 
territory  on  May  7,  1914,  and  the  indictment  was  returned 
on  October  12,  1914. 

The  next  alleged  error  is  that  the  venue  was  not  proved. 
On  that  question  the  abstract  shows  the  testimony  of  a 
witness  who  said  that  he  knew  the  defendant  Michael  El- 
liott and  his  place  of  business  at  No.  245  East  Main  street, 
and  as  to  its  location  he  testified  as  follows :  "It  is  in  the 
town  of  Decatur,  county  of  Macon,  State  of  Illinois."  All 
the  testimony  related  to  sales  by  defendants  and  their  bar- 
tenders in  that  place  of  business.     The  venue  was  proved. 

It  is  alleged  that  the  court  made  several  erroneous  rul- 
ings in  the  introduction  of  evidence.  A  witness  whose 
place  of  business  was  near  the  premises  of  the  defendants 
testified  that,  with  the  exception  of  two  or  three  weeks 
when  Elliott  was  away,  there  was  hardly  a  day  when  there 
were  not  twenty  or  thirty  cases  of  beer  hauled  to  the  back 
door  of  the  defendants'  place  of  business  and  taken  inside. 
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During  a  prolonged  cross-examination,  covering  twenty-five 
pages  of  the  record,  it  appeared  that  there  was  a  division 
fence  about  six  feet  high  between  the  place  of  business  of 
the  witness  and  the  defendants'  premises,  in  which  there 
was  an  opening  about  eight  feet  wide.  The  court  stopped 
further  cross-examination  about  the  height  of  the  fence  be- 
cause the  witness  had  said  that  he  saw  through  the  gap  in 
the  fence.  The  same  witness  said  that  he  saw  the  name 
"Leisy  Beer"  on  the  cases,  and  the  court  sustained  an  ob- 
jection when  the  witness  was  asked  to  spell  the  name  Leisy. 
The  cross-examination  went  beyond  all  reasonable  limits, 
and  the  court  did  not  err  in  curtailing  it  when  an  effort 
was  made  to  ascertain  the  extent  of  the  witness'  education. 
These  objections  and  rulings  are  not  shown  by  the  abstract 
and  the  alleged  errors  might  have  been  disregarded  for  that 
reason,  but  we  have  taken  the  statement  of  counsel  as  to 
what  occurred.  Some  witnesses  testified  to  sales  but  did 
not  know  the  name  of  the  person  selling  the  liquor.  The 
court  allowed  such  witnesses  to  point  out  the  person  mak- 
ing the  sale,  and  they  pointed  to  one  or  the  other  of  the 
defendants,  which  counsel  say  was  an  error  of  the  court. 
They  give  no  reason  for  their  claim  and  we  do  not  think 
of  any.  It  is  further  contended  that  error  was  committed 
in  allowing  leading  questions  to  be  put  to  the  witnesses. 
The  questions  were  of  this  nature :  Witnesses  were  asked 
whether  they  ever  had  occasion  to  visit  the  place  of  business 
of  the  defendants  and  if  they  saw  the  defendants  in  that 
place.  The  questions  merely  directed  the  attention  of  the 
witnesses  to  the  matter  being  tried  and  they  were  not  sug- 
gestive or  leading  in  any  proper  sense.  It  is  contended  that 
the  court  erred  in  admitting  testimony  of  sales  made  at 
the  bar  by  persons  other  than  the  two  defendants  on  trial. 
The  defendants  had  charge  of  the  premises  and  managed 
the  business  and  the  other  persons  were  acting  as  bar- 
tenders. All  were  guilty  as  principals.  {Stevens  v.  People, 
67  111.  587;  Johnson  v.  People,  83  id.  431.)     The  proof 
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that  the  defendants  were  assisted  by  others  in  selling  the 
liquor  was  competent.  There  was  no  error  in  any  ruling 
on  the  evidence. 

In  the  argument  counsel  denounce  the  trial  as  a  farce 
and  criticise  the  trial  judge  as  partial  and  unfair.  Coun- 
sel have  a  right  to  make  any  fair  criticism  of  a  judge  con- 
cerning matters  shown  by  the  record  but  they  have  no  right 
to  make  unjust  accusations  not  borne  out  by  the  record 
and  when  made  they  do  not  tend  to  advance  the  cause  which 
they  are  intended  to  serve.  The  rulings  on  the  trial  were 
fair  and  impartial.  A  fair  sample  of  matter  complained  of 
is,  that  when  the  counsel  for  the  defendants  made  an  offer 
of  proof  the  judge  suggested  to  him  that  the  proper  way 
was  to  ask  questions  and  let  the  court  rule  on  them.  The 
court  was  right. 

It  is  urged  that  the  court  erred  in  giving  instructions  to 
the  jury,  and  the  material  objection  is  that  the  instructions 
stated  the  statutes  relating  to  the  sale  of  intoxicating  liq- 
uors, including  the  giving  away  or  delivering  liquor  or  other 
shift  or  device  for  the  purpose  of  evading  the  law,  sales  by 
.a  clerk  or  servant,  and  the  provision  of  the  Criminal  Code 
as  to  accessories.  The  objection  is  that  many  of  these  pro- 
visions were  not  applicable  to  any  evidence.  The  defend- 
ants had  bar-tenders  who  made  sales  as  clerks  or  servants 
of  the  defendants.  One  witness  called  for  ginger  ale  and 
was  served  with  whisky,  (which  is  a  favorite  shift  or  de- 
vice,) and  one  witness  who  did  not  buy  liquor  but  helped 
to  unload  liquor  was  given  a  glass  of  whisky  in  exchange 
for  his  labor.  The  instructions  were  applicable  to  the  case 
and  stated  the  law  in  the  language  of  the  statutes.  There 
was  no  error  in  ruling  on  the  instructions. 

It  is  contended  that  the  evidence  did  not  support  the 
verdict,  but  that  is  not  so.  The  evidence  introduced  by  the 
People  was  uncontradicted.  The  defendants  occupied  prem- 
ises at  No.  245  East  Main  street,  in  the  city  of  Decatur. 
Near  the  front  of  the  room  there  was  a  cigar  case,  back 
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of  which  the  bar  extended.  The  back  part  was  partitioned 
off,  and  there  was  a  door  to  the  saloon  which  was  kept 
locked.  The  defendant -Elliott  was  usually  at  the  cigar 
case  and  when  customers  came  they  would  knock  on  the 
door.  Elliott  looked  them  over,  and  if  he  thought  it  safe 
to  admit  them  he  pulled  a  string,  which  unlocked  the  door 
and  admitted  them  to  the  bar,  where  both  defendants  and 
the  bar-tenders  served  them  with  beer  or  whisky.  If  some 
person  came  to  the  door  who  was  not  regarded  as  a  safe 
customer  Elliott  would  tell  him  to  get  out, — ^that  there  was 
"nothing  doing;"  and  if  an  undesirable  person  got  into 
the  bar-room  and  was  detected  or  one  was  doubted  he  was 
not  permitted  to  have  any  liquor.  Whenever  one  came  to 
the  door,  either  Elliott  at  the  cigar  case  or  some  person 
who  came  from  behind  the  bar  would  inspect  him  and  ad- 
mit him  or  not,  as  it  was  considered  safe  or  unsafe.  More 
than  one  hundred  sales  of  intoxicating  liquors  were  directly 
proved,  and  witnesses  who  bought  liquor  testified  that  there 
were  large  numbers  of  persons  lined  up  at  the  bar,  drinking 
or  standing  there  and  talking,  and  one  witness  said  he  had 
seen  fifty  or  sixty  people  drinking  there  at  different  times. 
Elliott  would  not  sell  to  one  witness,  saying  he  would  not 
take  any  more  chances  on  him,  and  there  is  neither  any 
question  about  the  guilt  of  the  deifendants  nor  that  they 
were  convicted  on  only  a  portion  of  the  offenses  committed 
against  the  law. 

It  is  argued  that  the  punishment  inflicted  upon  the  de- 
fendants was  cruel,  unusual  and  excessive,  in  violation  of 
the  constitution  of  the  State  of  Illinois  and  the  constitu- 
tion of  the  United  States.-  The  constitution  of  the  United 
States  provides  that  excessive  bail  shall  not  be  required  nor 
excessive  fines  imposed  nor  cruel  nor  unusual  punishments 
inflicted.  But  that  provision  does  not  apply  to  legislation 
by  the  States.  It  is  restricted  exclusively  to  the  Federal 
government,  its  courts  and  officers.  {Barron  v.  Baltimore ^ 
7  Pet.  243;  Spies  V.  Illinois,  123  U.  S.  166;  /«  re  Kemm- 
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ler,  136  id.  436;  McDonald  v.  Commomvealth,  173  Mass. 
322;  12  Cyc.  963;  6  Am.  &  Eng.  Kncy.  of  Law, — 2d  ed. — 
961.)  Our  constitution  does  not  contain  that  provision,  but 
the  provision  of  our  bill  of  rights  is,  "all  penalties  shall  be 
proportioned  to  the  nature  of  the  offense.**  The  provision 
is  directed  to  the  law-making  power,  which  alone  can  de- 
termine what  acts  shall  be  regarded  as  criminal  and  how 
they  shall  be  punished.  The  provision  requires  that  the  pen- 
alty prescribed  for  a  criminal  offense  shall  be  in  proportion 
to  the  nature  of  the  offense,  and  while  it  is  incumbent  upon 
the  courts  to  maintain  and  give  effect  to  the  constitutional 
requirement,  there  must  be  a  clear  violation  of  the  provision 
to  justify  holding  an  act  invalid.  An  act  was  held  in  vio- 
lation of  the  constitutional  provision  which  provided  for 
forfeiture  of  franchises  of  a  railroad  company  on  account 
of  discrimination  on  its  part.  (Chicago  and  Alton  Railroad 
Co,  V.  People,  67  111.  11.)  On  the  other  hand,  laws  and 
ordinances  imposing  penalties  quite  severe  in  their  nature 
have  been  held  not  to  violate  the  constitutional  requirement. 
(Chicago,  Rock  Island  and  Pacific  Railway  Co.  v.  People, 
217  111.  164;  People  V.  Baltimore  and  Ohio  Southtvestern 
Railroad  Co,  246  id.  474.)  In  the  case  of  City  of  Areola 
V.  Wilkinson,  233  111.  250,  the  city  of  Areola  by  ordinance 
imposed  a  penalty  of  $200  for  each  offense  of  selling  in- 
toxicating liquor,  and  it  was  held  the  penalty  was  not  dis- 
proportionate to  the  nature  of  the  offense.  The  Criminal 
Code  prescribes  imprisonment  in  the  penitentiary  for  a  term 
of  not  less  than  five  years  nor  more  than  twenty  years  for 
the  crime  of  burglary.  The  legislature  enacted  a  statute 
providing  for  an  indeterminate  sentence,  which  should  be 
a  sentence  for  the  maximum  term  in  every  instance,  and 
this  court  held  that  such  a  sentence  was  not  disproportion- 
ate to  the  offense.  (People  v.  Illinois  State  Reformatory, 
148  111.  413.)  The  penalty  prescribed  by  the  legislature  for 
the  sale  of  liquor  in  anti-saloon  territory  is  a  fine  of  not 
less  than  $20  nor  more  than  $100,  or  imprisonment  in  the 
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county  jail  for  not  less  than  ten  days  nor  more  than  thirty 
days,  or  both,  in  the  discretion  of  the  court.  The  sentences 
against  the  defendants  were  for  both  fines  and  imprison- 
ment on  each  count,  which  was  a  matter  resting  within  the 
discretion  of  the  court  and  authorized  by  the  law.  If  the 
statute  was  valid  the  punishment  was  not  disproportionate 
to  the  nature  of  the  offense.  There  was  no  reason  what- 
ever for  any  leniency  toward  the  defendants,  who  were 
knowing  and  willful  violators  of  the  law.  The  only  rea- 
son that  the  fines  aggregate  a  large  sum  and  the  imprison- 
ment is  for  a  long  period  is  because  there  were  so  many 
violations  of  the  law  prosecuted  under  one  indictment,  but 
the  punishment  under  each  count  must  be  considered  by  it- 
self. The  State  may  join  misdemeanors  of  the  same  char- 
acter in  the  same  indictment  and  the  court  may  fix  separate 
punishment  upon  each  count  on  which  there  is  a  conviction. 
{Borschenious  v.  People y  41  111.  236;  Kroer  v.  People,  78 
id.  294.)  This  practice  has  been  approved  by  this  court 
rather  than  to  require  separate  indictments  for  each  offense. 
The  constitutional  provision  does  not  apply  in  any  manner 
to  the  aggregate  of  the  punishments  inflicted  for  different 
offenses.  In  the  case  of  State  v.  O'Neil,  58  Vt.  140,  the 
defendant  was  found  guilty  of  307  offenses  of  selling  liquor. 
The  punishment  was  $6140,  made  up  of  $20  for  each  of- 
fense, and  one  month's  imprisonment.  It  was  contended 
that  the  sentence  violated  a  constitutional  inhibition  of  cniel 
and  unusual  punishment  and  excessive  fines.  The  court  said 
that  if  the  defendant  had  subjected  himself  to  severe  pun- 
ishment it  was  because  he  had  committed  a  great  many  of- 
fenses ;  that  it  would  scarcely  be  competent  for  a  person  to 
assail  the  constitutionality  of  a  statute  prescribing  a  pun- 
ishment for  burglary  on  the  ground  that  he  had  committed 
so  many  burglaries  that  if  punishment  were  inflicted  for 
each  he  might  be  kept  in  prison  for  life,  and  that  the  mere 
fact  that  cumulative  punishments  may  be  imposed  for  dif- 
ferent offenses  in  the  same  prosecution  was  not  material. 
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If  section  ii  of  the  bill  of  rights,  requiring  that  penal- 
ties shall  be  proportionate  to  the  offense,  is  equivalent  to 
a  prohibition  against  cruel  or  unusual  punishments,  courts 
have  never  held  a  punishment  authorized  by  the  legislature 
to  be  either  cruel  or  unusual  or  not  proportioned  to  the 
nature  of  the  offetise  unless  it  was  a  barbarous  punishment 
not  known  to  the  law  or  so  wholly  disproportionate  to  the 
nature  of  the  offense  as  to  shock  the  moral  sense  of  the 
community.  It  was  held  in  State  v.  Whitney,  105  Mich. 
622,  that  the  statute  providing  a  fine  of  not  less  than  $50 
nor  more  than  $200,  or  imprisonment  in  the  county  jail  not 
less  than  twenty  days  nor  more  than  six  months,  for  the 
first  offense  of  an  illegal  sale  of  liquor,  and  for  every  sub- 
sequent offense  a  fine  of  not  less  than  $100  nor  more  than 
$500  and  imprisonment  in  the  State's  prison  for  not  less 
than  six  months  nor  more  than  two  years,  did  not  impose 
excessive  fines  nor  cruel  and  unusual  punishments.  Punish- 
ment for  violation  of  the  Local  Option  law  of  Missouri  by 
a  fine  of  $300  and  imprisonment  for  365  days  is  not  cruel 
and  unusual.  (Bx  parte  Swann,  96  Mo.  44.)  A  fine  and 
costs  amounting  to  $4000,  which  would  cause  imprisonment 
for  twelve  years  for  non-payment,  is  not  a  cruel  and  un- 
usual punishment.  {Bx  parte  Brady,  70  Ark.  376.)  Also 
in  the  following  cases  the  punishment  was  held  not  cruel 
and  unusual:  Two  years  in  the  county  jail.  (State  v. 
Dowdy,  145  N.  C.  432.)  A  fine  of  not  less  than  $100 
nor  more  than  $500,  or  imprisonment  in  the  county  jail  not 
less  than  ninety  days  nor  more  than  one  year,  or  both,  for 
an  illegal  sale  by  a  druggist.  (Luton  v.  Palmer,  69  Mich. 
610.)  A  fine  of  not  less  than  $100  nor  more  than  $500, 
and  imprisonment  in  the  county  jail  not  less  than  sixty 
days  nor  more  than  six  months,  for  an  illegal  sale.  (State 
V.  Becker,  3  S.  D.  29.)  A  maximum  term  of  imprison- 
ment for  one  year  and  a  fine  of  $300,  and  on  failure  to  pay 
the  fine,  imprisonment  not  to  exceed  three  years.  (State  v. 
Hodgson,  66  Vt.  134.)     A  fine  of  $300  and  ninety  days 
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in  the  county  jail  for  an  illegal  sale.  (State  v.  Barnes,  3 
N.  D.  319.)  A  fine  of  not  less  than  $50  nor  more  than 
$250,  and  imprisonment  in  the  county  jail  for  not  less 
than  six  nor  more  than  twelve  months,  for  entering  a  place 
where  liquor  is  sold,  except  a  drug  store.  {State  v.  Wood- 
tcard,  69  S.  E.  Rep.  [W.  Va.]  385.)  A  fine  of  $500  and 
a  sentence  to  work  on  the  streets  for  thirty  days.  Loeb  v. 
Jennings,  133  Ga.  796;   18  Ann.  Cas.  376. 

If  the  punishment  prescribed  by  the  legislature  for  the 
illegal  sale  of  liquor  is  not  proportionate  to  the  offense  the 
law  itself  is  void  because  prohibited  by  the  bill  of  rights 
and  no  punishment  at  all  can  be  inflicted  for  the  offense. 
In  such  a  case  the  vice  is  in  the  law  itself,  and  the  law 
being  void,  the  sentence  cannot  be  modified  on  appeal  so  as 
to  remove  the  objection  or  make  the  law  valid.  {Weems 
V.  United  States,  217  U.  S.  349;  19  Ann.  Cas.  705.)  In 
view  of  the  decisions  of  other  courts,  and  especially  of  the 
decisions  of  this  court  in  City  of  Areola  v.  Wilkinson,  su- 
pra, that  a  penalty  of  $200  for  each  unlawful  sale  is  not 
disproportionate  to  the  nature  of  that  offense,  and  in  Peo- 
ple V.  Illinois  State  Reformatory,  supra,  that  a  sentence  for 
the  maximum  term  of  imprisonment  for  any  offense  is  not 
disproportionate  to  the  nature  of  the  offense,  it  is  clear  that 
the  statute  under  which  the  defendants  were  sentenced  does 
not  infringe  the  constitutional  provision.  The  statute  pre- 
scribing a  penalty  for  unlawful  sales  of  liquor  is  valid,  and 
the  validity  of  the  sentences  is  not  affected  by  the  fact  that 
there  were  numerous  violations  and  cumulative  penalties. 
The  statute  being  valid  and  the  sentences  within  its  terms, 
the  judgment  cannot  be  reversed  on  the  ground  that  this 
court  would  have  imposed  less  severe  sentences,  but  we  re- 
gard the  sentences  as  unnecessarily  severe  for  the  accom- 
plishment of  the  purposes  of  the  law. 

So  far  as  the  fines  are  concerned,  the  sentences  were  cor- 
rect under  the  rule  of  Borsclienious  v.  People,  supra,  where 
it  was  held  that  such  a  judgment  is  a  several  judgment  up- 
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on  each  count  of  the  indictment.  Objection  is  made  to  the 
sentences  on  the  ground  that  the  term  of  imprisonment  on 
each  count  should  have  been  so  fixed  that  the  imprisonment 
on  the  several  counts  should  commence  at  the  expiration  of 
each  succeeding  term.  The  sentence  as  to  imprisonment  of 
each  defendant  was,  that  he  should  be  confined  in  the  county 
jail  of  Macon  county  for  a  period  of  ten  days  on  each  of 
the  first  seventy  counts  and  a  period  of  twenty  days  on  the 
last  or  seventy-first  count  and  that  the  jail  sentences  should 
run  consecutively,  making  a  total  of  720  days  in  jail.  The 
rule  established  by  this  court  is,  that  where  a  defendant  is 
sentenced  upon  different  indictments  or  different  counts  of 
the  same  indictment,  the  correct  method  of  entering  judg- 
ment is  not  for  the  total  time  ir^  gross  but  for  ^  specified 
time  under  each  count,  the  time  under  the  second  to  com- 
mence when  the  first  ends,  and  so  on  to  the  last.  {Mullinix 
v.  People,  76  111.  211 ;  Stack  v.  People,  80  id.  32;  Fletcher 
v.  People,  81  id.  116.)  No  particular  form  is  required  to 
constitute  a  judgment.  (  Wells  v.  Hogan,  Breese,  337 ;  Fos- 
ter V.  Jared,  12  111.  451 ;  Minkhart  v.  Hankler,  19  id.  47.) 
The  provision  that  the  sentences  shall  run  consecutively  is 
equivalent  to  providing  that  they  shall  run  successively,  but 
the  rule  heretofore  stated  is,  that  it  shall  be  expressly  stated 
in  the  sentence  that  one  shall  begin  at  the  expiration  of  the 
previous  one.  There  was  no  error  in  the  record  up  to  the 
imposition  of  the  sentence,  and  it  is  beyond  question  that 
the  court  intended  to  sentence  each  of  the  defendants  to  im- 
prisonment in  the  county  jail  for  separate  terms  of  ten  days 
on  each  of  the  first  seventy  counts  and  twenty  days  on  the 
seventy-first  count.  As  there  was  no  error  except  in  the 
imposition  of  the  sentence,  the  cause  should  be  remanded 
for  a  proper  sentence,  as  was  done  in  Johnson  v.  People, 
supra.  In  that  case  there  was  an  indictment  containing 
twenty-four  counts  for  selling  liquor  to  minors  and  there 
was  a  verdict  of  guilty  on  twenty-two  counts.  The  court, 
in  sentencing  the  defendant,  fixed  the  day  and  hour  when 
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the  imprisonment  should  commence  upon  each  count  upon 
which  the  defendant  was  found  guilty.  The  court  said  that 
contingencies  might  arise  which  would  render  it  imprac- 
ticable to  carry  such  a  judgment  into  effect,  and  one  had 
actually  arisen  in  that  case  by  granting  a  supersedeas.  The 
court  stated  the  correct  method  of  entering  the  judgment, 
and  having  found  no  error  up  to  the  time  the  sentence  was 
pronounced,  reversed  the  judgment  and  remanded  the  cause, 
with  a  direction  that  the  court  enter  a  proper  judgment  on 
the  verdict. 

The  judgments  of  the  Appellate  Court  and  circuit  court 
are  reversed  and  the  cause  is  remanded  to  the  circuit  court, 
with  leave  to  the  State's  attorney  to  move  for,  and  direction 
to  the  court  to  enter,  a  judgment  in  accordance  with  the 
rule  established  by  this  court  as  above  stated. 

Reversed  and  remanded^  ivitli  directions. 


The  City  of  Hoopeston,  Appellee,  vs.  Juua  D.  Smith 
et  al.  Appellants. 

Opinion  filed  April  20,  ipi6. 

1.  Special  taxation — when  question  of  jurisdiction  is  waived. 
Where  complainants  do  not  stand  upon  the  question  of  jurisdic- 
tion raised  by  their  objection  that  the  notice  does  not  state  the  pro- 
portion of  the  cost  assessed  to  the  public,  but  file  further  objections 
attacking  the  legality  of  the  proceedings  on  the  merits,  they  there- 
by waive  the  question  of  jurisdiction,  even  though  the  objection  is 
a  valid  one. 

2.  Same — provision  for  drainage  work  is  a  component  part  of 
paving  ordinance.  The  drainage  work  described  in  an  ordinance 
for  paving  a  street  is  a  component  part  of  the  improvement,  and 
a  city  has  no  right  to  treat  it  as  severable  and  capable  of  being 
undertaken  by  the  city  in  disregard  of  the  provisions  of  the  Local 
Improvement  act. 

3.  Same — abutting  owners  have  a  right  to  have  all  component 
parts  of  improvement  described  and  cost  estimated.  By  section  80 
of  the  Local  Improvement  act  the  owners  of  a  majority  of  the 
frontage  of  the  lots  and  lands  abutting  on  the  improvement  to  be 
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built  by  special  taxation  have  a  right  to  elect  to  do  the  work  for 
the  whole  improvement  and  enter  into  a  contract  therefor  at  ten 
per  cent  less  than  the  price  at  which  the  same  shall  be  awarded  to 
the  lowest  bidder,  and  therefore  they  have  a  right  to  have  all  the 
component  parts  of  the  improvement  described  and  the  cost  there- 
of estimated. 

4.  SAun—what  must  be  stated  in  ordinance  when  city  under- 
takes portion  of  cost  of  improvement.  Where  the  city  determines 
to  pay  a  portion  of  the  cost  of  an  improvement  to  be  built  by  spe- 
cial taxation,  it  is  incumbent  on  it  to  state  what  proportion  of  the 
cost  of  the  improvement  will  be  taxed  against  the  city  as  public 
benefits  and  to  levy  that  tax  in  the  same  ordinance,  as  it  has  no 
right  to  build  an  essential  part  of  the  improvement  in  any  other 
manner  than  as  provided  in  the  Local  Improvement  act. 

5.  Evidence — when  blue-print  of  proposed  improvement  is  not 
admissible,  A  profile  and  blue-print  of  a  proposed  improvement, 
referred  to  in  the  ordinance  but  in  no  way  made  a  part  of  it,  is 
not  admissible  for  the  purpose  of  showing  the  location  and  depth 
of  the  drainage. 

Appeal  from  the  County  Court  of  Vermilion  county; 
the  Hon.  Lawrence  T.  Allen,  Judge,  presiding. 

Robert  R.  Rodman,  for  appellants. 

C.  F.  Dyer,  City  Attorney,  and  J.  H.  DvER,  for  ap- 
pellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

The  city  council  of  the  city  of  Hoopeston  passed  an 
ordinance  providing  for  the  improvement  of  Maple  street 
from  the  east  curb  line  of  Second  avenue  to  the  west  line 
of  Fifth  street,  by  grading,  curbing,  graveling,  draining  and 
paving  with  brick.  The  ordinance  provides  that  the  whole 
cost  of  grading,  curbing,  graveling  and  paving  with  brick, 
estimated  at  $10,562,  including  expenses  and  court  costs, 
should  be  paid  by  special  taxation  to  be  levied  upon  the 
property  contiguous  to  and  abutting  the  improvement,  in 
proportion  to  the  frontage  of  each  lot.  The  ordinance  spe- 
cifically and  in  detail  sets  forth  the  specifications  and  re- 
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quirements  for  those  portions  of  the  improvement,  with  an 
estimate  of  the  cost  thereof.  There  was  no  estimate,  item- 
ized or  otherwise,  of  the  cost  of  the  draining  of  the  improve- 
ment. Another  part  of  the  ordinance  headed  "Drainage," 
provides :  "For  the  proper  drainage  of  the  pavement,  inlets 
and  catch-basins  shall  be  placed  as  shown  on  blue-print  plans 
for  the  work.  The  inlets  and  catch-basins  will  be  furnished 
by  the  city  of  Hoopeston  and  will  be  of  standard  type 
adopted  by  said  city  for  previous  pavements.  The  drains 
connecting  inlets  with  catch-basins  shall  be  built  of  eight- 
inch  No.  2  sewer  pipe,  and  shall  be  laid  to  grade  as  shown 
on  blue-prints.  The  re-filling  material  for  these  drains  must 
be  thoroughly  tamped  in  four-inch  layers.  These  drains,  as 
well  as  necessary  outlet  drains  for  catch-basins,  will  be  fur- 
nished and  built  by  the  city  of  Hoopeston."  In  pursuance 
of  the  ordinance  a  petition  was  filed  in  the  county  court  of 
Vermilion  county,  and  appellants  appeared  and  entered  a 
special  and  limited  appearance  in  this  proceeding  for  the 
purpose  of  questioning  the  jurisdiction  of  the  court  and  also 
filed  objections  to  the  confirmation  of  the  special  tax.  All 
objections  of  appellants  were  overruled  by  the  court  and 
judgment  was  entered  confirming  the  assessment  against  the 
property  of  appellants,  from  which  judgment  this  appeal  is 
prosecuted. 

Appellants'  first  objection  argued  in  this  court  is  that 
the  court  had  no  jurisdiction  because  the  notice  given  to 
the  property  owners  under  section  41  of  the  Local  Im- 
provement act  did  not  state  what  proportion  of  the  cost  of 
the  improvement  was  assessed  against  the  public.  Said  sec- 
tion 41  provides  that  the  assessment  roll  shall  contain  a  list 
of  all  the  lots,  blocks,  tracts  and  parcels  of  land  assessed 
for  the  proposed  improvement,  the  amount  assessed  against 
each  tract,  and  in  case  of  assessment  in  installments  the 
amount  of  each  installment  shall  also  be  stated,  and  that 
the  officer  making  said  roll  shall  certify,  under  oath,  that  he 
verily  believes  that  the  amounts  assessed  against  the  public 
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and  each  parcel  of  property  are  just  and  equitable  and  do 
not  exceed  the  benefits  which  will  in  each  case  be  derived 
from  said  improvement,  etc.  Said  section  further  provides 
that  the  notices  to  the  persons  paying  the  taxes  on  the  lands 
to  be  improved  shall  state  the  amount  assessed  to  the  per- 
son to  whom  the  same  is  directed  for  the  improvement  pro- 
posed, the  total  amount  of  the  cost  of  said  improvement  and 
the  total  amount  assessed  as  benefits  upon  the  public.  It 
further  provides  that  an  affidavit  shall  be  filed  before  the 
final  hearing  showing  a  compliance  with  the  requirements 
of  said  section.  Had  appellants  been  content  to  stand  upon 
the  question  of  jurisdiction  without  further  appearance  to 
contest  on  the  merits  their  motion  should  have  been  sus- 
tained. It  further  appears  from  the  record,  however,  that 
they  filed  further  objections  to  the  confirmation  of  the  as- 
sessment and  thereby  attacked  the  legality  of  the  proceed- 
ings on  the  merits.  They  thereby  waived  the  question  of 
the  jurisdiction  of  the  court.  Quick  v.  Village  of  River 
Forest,  130  111.  323;  MacKenzie  v.  MacKenzie,  238  id. 
616;  Abbott  V.  Semple,  25  id.  91. 

It  is  also  urged  by  appellants  that  the  ordinance  is  in- 
valid because  it  provides  that  the  entire  cost  of  grading, 
curbing,  graveling  and  paving  with  brick  shall  be  paid  by 
special  taxation  and  that  the  drainage  shall  be  furnished 
and  built  by  the  city  of  Hoopeston,  and  makes  no  assess- 
ment against  the  city.  We  think  this  objection  should  be 
sustained.  The  drainage  described  in  said  ordinance  is  a 
component  part  of  the  improvement  as  shown  by  the  ordi- 
nance. The  improvement  would  not  be  complete  without 
the  catch-basins  and  the  inlets,  etc.,  provided  for  the  drain- 
age thereof.  As  the  drainage  provided  for  in  said  ordi- 
nance was  a  necessary  and  essential  part  of  said  improve- 
ment the  city  had  no  right  to  treat  it  as  a  severable  part 
of  the  improvement,  and  as  one  that  could  be  built  by  it 
without  first  advertising  and  receiving  bids  for  the  construc- 
tion of  the  work.    The  city  cannot  build  any  improvement 
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Qr  any  part  thereof,  whether  it  costs  less  or  more  than  $500, 
without  complying  with  section  74  of  the  Local  Improve- 
ment act.  That  section  does  not  authorize  a  city  or  village 
to  perform  the  work  and  employ  the  necessary  help  for  any 
improvement  without  first  having  received  bids  therefor  as 
in  said  section  provided,  and  then  only  when,  after  receiv- 
ing bids,  it  shall  appear  to  the  board  of  local  improvements 
that  said  work  can  be  performed  better  and  cheaper  by  the 
city,  town  or  village  or  the  authorities  thereof  and  when  the 
work  will  not  cost  more  than  $500. 

By  section  80  of  the  Local  Improvement  act  the  owners 
of  a  majority  of  the  frontage  of  the  lots  and  lands  abut- 
ting on  the  improvement  have  a  right  to  elect  to  do  the 
work  for  the  whole  improvement  and  enter  into  a  contract 
therefor  at  ten  per  cent  less  than  the  price  at  which  the 
same  shall  be  awarded  to  the  lowest  bidder.  The  abutting 
owners  therefore  had  the  right  to  have  all  the  component 
parts  of  the  improvement  described  and  estimated.  Appel- 
lants' third  objection,  that  the  ordinance  is  invalid  for  the 
reason  that  it  fails  to  describe  the  proposed  drainage  and 
give  the  number  of  catch-basins  and  to  estimate  the  cost 
of  the  drainage  part  of  the  improvement,  should  have  been 
sustained.  Appellants,  and  other  property  owners,  would 
not  be  able  to  determine  whether  or  not  their  property 
would  be  benefited  by  the  improvement  to  the  amount  as- 
sessed against  them  without  knowing  how  the  drainage 
would  be  constructed  and  what  the  probable  cost  thereof 
would  be.  The  city  had  the  right  to  tax  the  whole  cost 
of  the  improvement  against  the  abutting  property,  but  hav- 
ing determined  to  pay  a  portion  thereof  it  was  incumbent 
on  it  to  state  what  proportion  of  the  cost  of  the  improve- 
ment would  be  taxed  against  the  city  as  public  benefits  and 
to  levy  that  tax  in  the  same  ordinance,  as  it  had  no  right 
to  build  atny  essential  part  of  the  improvement  in  any  other 
manner  than  as  provided  in  the  Local  Improvement  act. 
The  statute  gave  the  city  no  right  to  build  any  part  of 
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the  improvement  in  question,  as  it  was  inseverable  for  that 
purpose. 

The  court  also  erred  in  admitting  in  evidence,  over  ob- 
jection of  appellants,  the  profile  and  blue-print  referred  to 
in  the  ordinance,  which  was  prepared  for  said  improvement 
and  filed  in  the  office  of  the  city  clerk  but  which  was  in 
no  way  made  a  part  of  the  ordinance,  for  the  purpose  of 
showing  the  location  and  depth  of  the  drainage. 

For  the  errors  indicated  the  judgment  of  the  county 
court  is  reversed.  Judgment  reversed. 


Martin  Lavin,  Admr.,  Defendant  in  Error,  vs.  The 
Wells  Bros.  Company,  Plaintiff  in  Error. 

Opinion  filed  April  20,  IQ16. 

1.  Appeals  and  errors — what  determines  right  of  appeal  in  a 
proceeding  under  the  Workmen's  Compensation  act  of  igii.  Since 
the  Workmen's  Compensation  act  of  191 1  makes  no  provision  for 
an  appeal  to  the  Appellate  Court  or  Supreme  Court,  the  question 
whether  an  appeal  will  lie  from  the  judgment  of  a  court  of  record 
awarding  compensation  under  such  act  depends  upon  whether  the 
proceeding  is  a  "suit  or  proceeding  at  law  or  in  chancery." 

2.  Same — when  proceeding  for  compensation  is  appealable  un- 
der the  general  law,  A  proceeding  for  compensation  under  the 
Workmen's  Compensation  act  of  191 1  becomes  a  proceeding  at  law 
when  an  appeal  is  taken  from  the  determination  of  the  arbitrators 
and  a  trial  de  novo  is  had  in  a  court  of  record,  and  the  final  judg- 
ment in  siich  case,  being  of  the  same  kind  as  in  any  other  claim  for 
money  in  a  court  of  law,  may  be  appealed  from  under  the  general 
provisions  of  the  Appellate  Court  act  and  the  Practice  act. 

3.  Same — what  is  included  in  the  expression  "suit  or  proceed- 
ing at  law  or  in  chancery"  The  term  "suit  or  proceeding  at  law 
or  in  chancery,"  as  used  in  the  Appellate  Court  act  and  the  Prac- 
tice act,  includes  every  claim  or  demand  known  at  the  time  of  the 
adoption  of  the  constitution  as  an  action  at  law  or  suit  in  chancery 
and  all  actions  since  provided  for  in  which  personal  or  property 
rights  are  involved  of  the  same  nature  as  those  previously  enforced 
in  law  or  chancery,  but  does  not  include  special  statutory  proceed- 
ings involving  rights  and  providing  remedies  which  are  not  of  the 
kind  previously  enforced  in  law  or  chancery. 

272  -  39 
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4.  Workmen's  compensation — liability  under  the  Workmen's 
Compensation  act  is  a  contract  liability.  The  liability  of  one  who 
accepts  the  provisions  of  the  Workmen's  Compensation  act  of  191 1 
is  a  contract  liability  not  differing  in  its  nature  from  any  other 
liability  arising  out  of  contract,  even  though  the  right  to  compen- 
sation is  a  fixed,  statutory  right. 

Writ  of  Error  to  the  Branch  "D"  Appellate  Court  for 
the  First  District ; — ^heard  in  that  court  on  appeal  from  the 
Superior  Court  of  Cook  county;  the  Hon.  Clarence  N. 
Goodwin,  Judge,  presiding. 

F.  J.  Canty,  E.  A.  Zimmerman,  and  R.  P.  Garrett, 
for  plaintiff  in  error. 

Gorman,  Pollock  &  Livingston,  for  defendant  in 
error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Thomas  Lavin  was  employed  by  the  Wells  Bros.  Com- 
pany, a  corporation,  and  suffered  injuries  from  which  he 
died  on  January  16,  1913.  Martin  Lavin,  administrator  of 
his  estate,  applied  to  the  superior  court  of  Cook  county  for 
the  appointment  of  the  third  arbitrator  to  determine  the 
question  of  his  right  to  compensation,  and  the  amount  of 
the  same,  under  the  Workmen's  Compensation  act  of  191 1. 
The  court  appointed  an  arbitrator  and  an  award  was  made, 
from  which  the  corporation  appealed  to  the  court.  The 
cause  was  tried  by  the  court  without  a  jury,  and  there  was 
a  finding  for  the  administrator  and  an  order  that  the  cor- 
poration should  pay  to  him  $3500,  in  equal  weekly  install- 
ments of  $8.61.  From  that  judgment  the  corporation  was 
allowed  and  perfected  an  appeal  to  the  Appellate  Court  for 
the  First  District.  The  Appellate  Court  dismissed  the  ap- 
peal on  the  ground  that  the  law  did  not  allow  an  appeal 
from  the  judgment  and  therefore  the  court  had  no  jurisdic- 
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tion.     The  record  has  been  brought  to  this  court  by  writ 
of  certiorari. 

The  Appellate  Court  act  and  the  Practice  act  provide 
for  appeals  from  final  judgments,  orders  or  decrees  in  any 
suit  or  proceeding  at  law  or  in  chancery,  and  the  ques- 
tion whether  an  appeal  will  lie  from  the  judgment  of  a 
court  under  the  Workmen's  Compensation  act  depends  upon 
whether  the  proceeding  in  the  court  is  a  suit  or  proceeding 
at  law  or  in  chancery.  The  term  "suit  or  proceeding  at 
law  or  in  chancery"  includes  every  claim  or  demand  in  a 
court  of  justice  which  was  known  at  the  adoption  of  our 
constitution  as  an  action  at  law  or  a  suit  in  chancery,  and 
also  all  actions  since  provided  for  in  which  personal  or 
property  rights  are  involved  of  the  same  nature  as  those 
previously  enforced  by  actions  at  law  or  in  chancery,  but 
does  not  include  special  statutory  proceedings  involving 
rights  and  providing  remedies  which  are  not  of  the  kind 
previously  enforced  either  at  law  or  in  chancery.  {Doug- 
las V.  Hutchinson,  183  111.  323.)  There  was  previous  to 
the  enactment  of  the  statute  in  question  a  liability  of  the 
employer  to  his  employee  for  negligence  of  the  employer 
resulting  in  injury  and  damage  which  could  be  enforced  by 
an  action  at  law.  The  statute  gives  the  employer  his  choice 
whether  to  accept  its  provisions  extending  that  liability  to 
all  cases  or  to  forfeit  substantial  defenses  previously  ac- 
corded to  him  by  the  law,  leaving  the  legal  liability  as  it 
was  but  without  those  defenses.  The  statute  provides  that 
upon  acceptance  its  provisions  shall  be  regarded  as  a  part 
of  the  contract  of  hiring,  and  that  the  measure  of  liability 
of  the  employer  for  an  injury  shall  be  determined  accord- 
ing to  the  provisions  of  the  act.  The  liability  is  a  contract 
liability  not  different  in  its  nature  from  any  other  liability 
arising  out  of  contract.  It  is  true  that  the  right  to  the 
compensation  fixed  is  a  statutory  right,  but  it  is  not  of  any 
different  character  from  the  right  to  compensation  for  an 
injury  within  the  limits  of  the  law  as  it  previously  existed. 
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It  IS  a  right  to  receive  as  compensation  a  sum  of  money 
fixed  by  the  statute,  in  such  amounts  and  at  such  times  as 
the  court  shall  determine.  A  method  is  provided  for  the 
determination  by  arbitrators  whether  an  injured  employee 
suffered  his  injury  while  engaged  in  the  line  of  his  duty  in 
his  employment  and  determining  the  measure  of  liability  of 
the  employer.  That  is  not  a  judicial  proceeding,  but  the 
statute  provides  for  an  appeal  and  a  trial  de  novo  in  a 
court,  and  that  provision  is  for  a  judicial  remedy,  which 
begins  with  the  appeal  to  the  court.  {City  of  Aurora  v. 
Schoeberlein,  230  111.  496;  Conover  v.  Gatton,  251  id.  587.) 
The  proceeding  is  of  the  same  nature  as  any  suit  or  pro- 
ceeding at  law  for  the  purpose  of  fixing  a  liability  and  re- 
covering money,  and  the  result  is  either  an  order  for  the 
payment  of  money  or  the  defeat  of  the  claimant.  The 
nature  of  the  right,  the  method  of  proceeding  and  the  judg- 
ment are  of  the  same  kind  as  in  any  other  claim  for  money 
in  a  court  of  law. 

In  the  case  of  Lauruszka  v.  Empire  Manf.  Co.  271  111. 
304,  a  writ  of  error  was  sued  out  of  this  court  to  the  county 
court  and  there  was  a  motion  to  dismiss  the  writ,  which 
was  denied.  The  ground  of  the  motion  was  that  an  appeal 
should  have  been  taken  to  the  circuit  court,  and  in  consid- 
ering that  question  the  right  to  an  appeal  was  classed,  un- 
der the  Appellate  Court  act  and  Practice  act,  with  various 
proceedings  in  which  an  appeal  was  allowed  to  the  Appel- 
late Court  or  Supreme  Court,  according  to  the  questions  in- 
volved. The  opinion  of  the  court  was  that  the  proceeding 
was  of  such  nature  as  to  give  a  right  of  appeal  to  the  Ap- 
pellate Court,  and  by  the  same  statute  a  writ  of  error  could 
be  sued  out  of  this  court  because  the  constitutionality  of 
the  statute  in  question  was  involved. 

The  judgment  of  the  Appellate  Court  is  reversed  and 
the  cause  is  remanded  to  that  court,  with  directions  to  con- 
sider the  errors  assigned. 

Reversed  and  remanded,  unth  directions. 
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Robert  A.  Hartrick  et  al.  Plaintiffs  in  Error,  vs,  Kate 
Hartrick  et  al.  Defendants  in  Error. 

Opinion  filed  April  20,  1916, 

1.  W11.LS — when  files  of  proceeding  to  have  testator  declared  in- 
sane are  admissible.  In  a  proceeding  to  contest  a  will,  where  un- 
due influence  by  two  of  the  testator's  sons  is  one  of  the  issues  and 
the  will  itself  gives  as  a  reason  for  preferring  such  two  sons  that 
they  had  taken  the  testator's  part  when  the  other  children  sought 
to  have  him  declared  insane,  the  proponents  are  entitled  to  intro- 
duce the  files  of  such  proceeding  in  evidence  in  order  to  refute  the 
charge  of  undue  influence  and  sustain  the  reasons  given  by  the  tes- 
tator in  the  will  for  disposing  of  his  property  as  he  did. 

2.  Same — when  child  of  testator  is  not  a  competent  witness.  In 
a  proceeding  by  some  of  the  children  of  a  testator  to  contest  a  will 
leaving  the  greater  part  of  the  testator's  property  to  the  children 
who  are  defendants,  a  child  of  the  testator  who  is  not  called  to  tes- 
tify against  her  interest  is  not  a  competent  witness;  and  in  deter- 
mining whether  the  witness  will  receive  more  if  the  will  were  set 
aside  than  if  it  were  sustained,  the  court  is  not  bound  to  accept  the 
lowest  valuation  put  upon  the  property  by  a  witness  who  placed  the 
valuation  of  the  farm  land  at  from  $200  to  $225  per  acre. 

3.  Same — what  statement  in  instruction  does  not  exclude  con- 
sideration of  provisions  of  will.  A  statement  in  an  instruction  in  a 
will  contest  case  to  the  effect  that  the  only  questions  for  the  jury 
are  whether  the  writing  offered  is  the  will  of  the  deceased  and 
whether  he  was,  at  the  time  of  executing  the  same,  of  sound  mind, 
does  not  exclude  the  provisions  of  the  will  from  the  consideration 
of  the  jury. 

4.  Same — when  instruction  as  to  degree  of  mental  capacity  re- 
quired is  not  erroneous.  In  the  absence  of  any  evidence  tending  to 
show  that  the  testator  was  insane  with  reference  to  the  subjects 
connected  with  the  testamentary  disposition '  of  his  property  and 
the  natural  objects  of  his  bounty,  it  is  not  error  to  omit  reference 
to  such  matter  in  an  instruction  stating  that  one  who  has  sufficient 
mental  capacity  to  transact  the  ordinary  business  affairs  of  life  is 
competent  to  make  a  will. 

5.  Same — what  statements  in  instructions  in  will  contest  are  not 
erroneous.  Statements  in  instructions  in  a  will  contest  case  to  the 
effect  that  unsoundness  of  mind  is  a  disease  of  the  brain,  and  that 
the  mere  fact  that  a  person  is  of  great  age  does  not  create  any 
presumption  against  his  mental  condition,  are  not  erroneous. 
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Writ  of  Error  to  the  Circuit  Court  of  Champaign 
county;    the  Hon.  John  McNutt,  Judge,  presiding. 

C.  C.  LeForgee,  L.  B.  Saffer,  Charles  Iungerich, 
Thomas  W.  Samuels,  and  S.  L.  Pogue,  for  plaintiffs  in 
error. 

Dobbins  &  Dobbins,  and  Herrick  &  Herrick,  for  de- 
fendants in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court  : 

This  writ  of  error  was  sued  out  to  review  the  decree  of 
the  circuit  court  of  Champaign  county  in  a  suit  to  contest  a 
will,  finding  the  instrument  purporting  to  be  the  last  will 
and  testament  of  Henry  Hartrick,  deceased,  to  be  his  will 
and  dismissing  the  bill. 

Henry  Hartrick  executed  the  instrument  in  question  on 
August  I,  191 1,  shortly  after  the  death  of  his  wife.     He 
died  in  19 13,  at  the  age  of  about  eighty- four  years,  and  the 
instrument  was  duly  admitted  to  probate  as  his  will.     He 
left  surviving  him  nine  children, — five  sons  and  four  daugh- 
ters,— seven  of  whom  are  plaintiffs  in  error  here,  and  the 
remaining  two,  Julius  Hartrick  and  Guy  Hartrick,  are  de- 
fendants in  error.    A  few  days  before  he  executed  his  will 
he  conveyed  120  acres  of  land  in  Champaign  county  to  his 
son  Julius  and  120  acres  to  his  son  Guy,  reserving  a  life 
estate  in  all  of  the  said  land.    At  that  time  he  owned  325 
acres  of  farm  land,  and  a  homestead  in  the  city  of  Urbana. 
The  record  does  not  disclose  how  much  personal  property 
he  had  or  whether  there  was  any  indebtedness.    The  farm 
land  was  shown  to  be  worth  from  $200  to  $225  per  acre 
and  the  city  property  to  be  worth  $10,000.     Shortly  prior 
to  the  death  of  Mrs.  Hartrick,  in  191 1,  George  M.  Hartrick 
and  Minnie  E.  Black,  two  of  the  plaintiffs  in  error,  children 
of  Henry  Hartrick,  filed  their  petition  in  the  county  court 
of  Champaign  county,  alleging  that  Henry  Hartrick  was  in- 
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sane  and  praying  that  the  question  of  his  alleged  insanity 
be  inquired  into.  The  names  of  six  of  the  plaintiffs  in  er- 
ror were,  among  others,  attached  to  the  petition  as  witnesses 
by  whom  the  insanity  of  Henry  Hartrick  could  be  proven. 
Emma  Webster,  the  remaining  plaintiff  in  error,  a  daugh- 
ter, resided  in  the  State  of  California  and  took  no  active 
part  in  these  proceedings.  The  county  court  appointed  a 
commission,  consisting  of  Dr.  James  M.  Bartholow  and  Dr. 
W.  F.  Burres,  to  examine  Henry  Hartrick.  The  examina- 
tion was  made  but  no  formal  report  was  made  to  the  court, 
as  Hartrick  employed  an  attorney  and  an  order  was  then 
entered  that  the  cause  be  tried  by  a  jury.  A  jury  was  em- 
paneled and  testimony  heard,  but  the  cause  was  continued 
from  time  to  time  during  the  last  illness  of  Mrs.  Hartrick 
and  after  her  death  was  dismissed.  During  these  proceed- 
ings Julius  Hartrick  and  Guy  Hartrick  espoused  the  cause 
of  their  father  and  rendered  him  such  assistance  as  they 
could  in  defending  against  the  charge  of  insanity.  After 
the  proceedings  had  been  dismissed  Henry  Hartrick  made 
the  will  in  question.  Before  executing  the  instrument  he 
employed  a  number  of  physicians  to  examine  him  with  ref- 
erence to  his  mental  condition  and  to  advise  him  whether 
he  was  of  sound  or  unsound  mind.  While  the  proceedings 
were  pending  in  the  county  court  on  the  petition  to  have 
Hartrick  adjudged  insane.  Dr.  Frank  P.  Norbury,  a  special- 
ist in  mental  and  nervous  diseases  who  at  that  time  was 
superintendent  of  the  State  Hospital  for  the  Insane  at  Kan- 
kakee, was  employed  to  examine  Hartrick.  After  these 
proceedings  had  been  dismissed,  and  before  the  will  was 
drawn  and  executed,  Hartrick  went,  unaccompanied,  from 
his  home  in  Urbana  to  Kankakee,  a  distance  of  seventy 
miles,  to  submit  to  a  further  examination  by  Dr.  Norbury 
to  determine  whether  he  had  sufficient  mental  capacity  to 
transact  his  business  and  to  make  a  will  disposing  of  his 
property.  He  was  examined  by  Dr.  Norbury  at  that  time, 
and  also  by  Dr.  Harold  E.  Singer,  a  specialist  in  mental 
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and  nervous  diseases,  who  was  also  connected  with  the  State 
Hospital  for  the  Insane  at  Kankakee. 

On  the  trial  thirty-one  non-expert  witnesses  and  eight 
physicians  testified  on  behalf  of  the  proponents  that  Henry 
Hartrick,  at  the  time  he  executed  the  instrument  in  ques- 
tion, and  at  all  times,  was  of  sound  mind  and  memory. 
The  non-expert  witnesses  were  from  all  walks  of  life. 
Among  them  were  men  and  women  who  were  intimately 
acquainted  with  the  testator  and  many  of  them  had  known 
him  for  years.  Each  physician  who  testified  had  had  an 
opportunity  to  personally  examine  the  testator  about  the 
time  he  made  the  will  with  a  view  of  determining  his  men- 
tal condition,  and  one  of  them  had  been  the  physician  who 
had  attended  him  for  at  least  two  years  prior  to  the  time 
of  his  death. 

For  many  years  the  testator  had  been  afflicted  with  a 
cancer.  To  stop  the  ravages  of  the  disease  surgery  was  re- 
sorted to,  and  the  testator's  right  eye  and  practically  the 
whole  of  his  right  cheek  had  been  removed  prior  to  the 
time  the  will  was  executed.  It  is  the  contention  of  con- 
testants that  the  cancerous  growth  had  invaded  and  affected 
the  brain  tissue,  but  the  record  is  devoid  of  proof  of  any- 
such  condition. 

The  two  physicians  who  were  appointed  by  the  county 
court  as  a  commission  to  examine  the  testator  at  the  time 
the  insanity  inquiry  was  pending  in  the  county  court  testi- 
fied that  at  that  time  they  found  him  to  be  of  unsound  mind. 
One  of  these  physicians  testified  that  he  met  Hartrick  some 
time  afterwards,  when  he  appeared  perfectly  sane.  An- 
other physician  who  examined  him  at  the  same  time  also 
testified  that  at  that  time  he  was  of  unsound  mind.  Three 
non-expert  witnesses  testified  that  the  testator  was  of  un- 
sound mind,  one  of  these  being  a  near  neighbor  in  the  city 
of  Urbana,  one  a  sister  of  Mrs.  Hartrick,  and  one  a  min- 
ister who  for  five  years  had  been  the  pastor  of  the  church 
in  Urbana  of  which  the  testator  had  been  a  member. 
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The  testimony  is  voluminous  and  it  will  serve  no  good 
purpose  to  review  it  in  detail.  It  is  sufficient  to  say  that 
the  testimony  on  behalf  of  proponents  that  the  testator  was 
of  sound  mind  and  memory  is  so  conclusive  that  there  can 
be  no  question  of  the  correctness  of  the  verdict  of  the  jury 
so  far  as  the  weight  of  the  evidence  is  concerned. 

Proponents  offered  in  evidence  the  petition  of  George 
M.  Hartrick  and  Minnie  E.  Black,  filed  in  the  county  court, 
to  have  their  father  adjudged'  insane,  and  the  list  of  wit- 
nesses submitted  by  the  petitioners  and  filed  in  the  county 
court,  to  prove  the  averments  of  their  petition.  It  is  con- 
tended that  the  admission  of  these  files  of  the  county  court 
was  improper.  The  bill  charged  lack  of  testamentary  capac- 
ity in  the  testator  and  also  that  the  execution  of  the  will 
had  been  procured  by  the  undue  influence  of  Julius  Hartrick 
and  Guy  Hartrick.  While  the  issue  of  undue  influence  was 
withdrawn  from  the  jury,  it  was  not  until  the  close  of  the 
whole  case  and  after  this  evidence  had  been  offered  and  ad- 
mitted. As  a  preface  to  his  will  the  testator  recited  the  fact 
that  he  had  formerly  made  a  will,  reciting  the  provisions  of 
the  same,  to  which  he  had  added  two  codicils.  He  then  re- 
cited the  fact  that  his  son  George  and  his  daughter  Minnie 
had  filed  the  aforesaid  petition  in  the  county  court  of  Cham- 
paign coimty  charging  that  he  was  insane ;  that  during  the 
pendency  of  that  proceeding  his  sons  Julius  and  Guy  were 
the  only  ones  of  his  children  who  gave  him  any  comfort  or 
assistance;  that  all  the  other  children,  with  the  exception 
of  his  daughter  Emma  Webster,  who  resided  in  California, 
assisted  in  the  prosecution  of  the  petition.  He  then  stated 
that  for  that  reason  he  desired  to  make  such  a  disposition 
of  his  property  as  would  give  a  preference  to  his  sons  Julius 
and  Guy.  By  his  will  he  then  bequeathed  to  his  three  sons 
other  than  Julius  and  Guy  the  sum  of  $2000  each  and  made 
the  same  a  charge  upon  his  real  estate.  To  his  daughter 
Mrs.  Webster  he  bequeathed  the  sum  of  $3000,  and  to  each 
of  his  other  three  daughters  he  bequeathed  the  sum  of 
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$1000,  making  all  these  sums  a  charge  upon  the  real  estate. 
He  then  devised  the  remainder  of  his  farm  lands  to  his  sons 
Julius  and  Guy  and  his  homestead  in  the  city  of  Urbana  to 
Guy.  The  personal  property  was  bequeathed  to  Julius  and 
Guy,  and  they  were  made  the  executors  of  the  will.  The 
files  of  the  county  court  in  the  matter  of  the  insanity  inquest 
were  properly  admitted  in  evidence  to  refute  the  charge 
of  undue  influence  and  also  to  sustain  the  reasons  the  tes- 
tator assigned  in  the  will  for  making  this  disposition  of 
his  property. 

Emma  Webster  was  offered  as  a  witness  on  the  part  of 
the  contestants,  and  upon  the  objection  of  proponents  the 
court  refused  to  permit  her  to  testify.  Mrs,  Webster,  be- 
ing one  of  the  children  of  the  testator  and  not  being  called 
to  testify  against  her  interest,  was  not  a  competent  witness. 
While  the  record  does  not  disclose  the  value  of  the  personal 
property,  it  does  show  that  the  real  estate  devised  consisted 
of  84  acres  of  farm  land,  worth  from  $200  to  $225  per 
acre,  and  the  homestead  property  in  the  city  of  Urbana, 
worth  at  least  $10,000.  While,  at  the  lowest  valuation 
placed  upon  the  farm  land,  Mrs.  Webster  would  receive 
about  the  same  under  the  will  as  she  would  if  this  were  in- 
testate property,  we  are  not  bound  by  the  lowest  valuation 
placed  upon  this  land  for  the  purpose  of  determining  this 
question.  But  one  witness  testified  to  the  value  of  this 
property,  and  he  placed  the  value  of  the  farm  land  at  from 
$200  to  $225  per  acre,  the  plain  inference  being  that  the 
real  value  was  somewhere  between  those  two  figures.  The 
court  properly  refused  to  permit  Mrs.  Webster  to  testify. 

The  contestants  sought  to  impeach  Dr.  Norbury  by  ask- 
ing him,  upon  cross-examination,  if  he  had  not  received  a 
communication  from  an  attorney  in  Newton,  Iowa,  describ- 
ing a  party  who  had  been  afflicted  with  almost  the  same 
physical  ailments  that  the  testator  had  been  afflicted  with, 
and  stating  that  one  of  the  children  of  this  party  got  pos- 
session of  him  and  thereafter  he  made  a  will  by  which  this 
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child  acquired  practically  the  entire  estate,  and  if  he  did 
not,  in  response  to  that  letter,  oflfer  his  services  at  the  rate 
of  $ioo  per  day  to  show  circumstances  by  which  the  will 
could  be  set  aside.  The  court,  upon  objection  of  propo- 
nents, would  not  permit  the  witness  to  answer  the  question. 
It  is  insisted  that  the  court  erred  in  not  permitting  the  wit- 
ness to  be  thus  impeached.  Defendants  in  error  contend 
that  the  circumstances  as  detailed  in  the  letter  to  the  wit- 
ness were  materially  different  from  those  developed  on  the 
trial  in  this  case  and  for  that  reason  the  objection  was  prop- 
erly sustained.  There  is  no  proof  in  this  record  that  the 
sons  Julius  and  Guy  got  possession  of  their  father  or  that 
they  exercised  any  control  over  him.  In  that  respect,  at 
least,  the  case  as  stated  by  the  Iowa  attorney  to  Dr.  Nor- 
bury  differed  from  the  facts  adduced  on  this  trial.  We  do 
not  deem  it  necessary  to  analyze  this  proposition  carefully, 
as  without  the  testimony  of  Dr.  Norbury  the  sanity  of  the 
testator  was  abundantly  established,  and  the  jury  could  have 
come  to  no  other  conclusion  than  that  he  was  of  sound 
mind  at  the  time  he  made  his  will. 

The  action  of  the  court  in  giving  and  refusing  various 
instructions  is  assigned  as  error.  It  is  complained  that  the 
fifth  given  instruction  on  the  part  of  the  proponents  is  bad, 
for  the  reason  that  it  assumes  the  execution  of  the  will,  is 
silent  as  to  whether  it  was  properly  attested,  and  excludes 
from  the  jury,  as  bearing  upon  the  mental  capacity  of  the 
testator,  all  consideration  of  the  reasonableness  or  unrea- 
sonableness, justice  or  injustice,  propriety  or  impropriety, 
of  the  will.  It  is  nowhere  denied  that  Henry  Hartrick  exe- 
cuted the  will,  and  it  is  abundantly  proven  that  it  was  prop- 
erly attested,  and  no  contest  is  made  on  that  point.  In  other 
instructions  given  on  behalf  of  contestants  the  jury  were 
told  that,  as  bearing  upon  the  mental  capacity  of  the  testa- 
tor, they  might  consider  the  provisions  of  the  will.  That 
part  of  the  fifth  instruction  given  which  stated  that  the  only 
question  for  the  jury  to  try  was.  Is  the  writing  offered  the 
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will  of  the  deceased,  and  was  he,  at  the  time  of  executing 
the  same,  of  sound  mind  ? — does  not  exclude  from  the  con- 
sideration of  the  jury  the  provisions  of  the  will. 

By  the  eighth  instruction  given  on  behalf  of  the  pro- 
ponents the  court  correctly  told  the  jury  that  the  construc- 
tion of  the  two  deeds  introduced  in  evidence,  being  the 
deeds  made  to  the  sons  Julius  and  Guy  prior  to  the  execu- 
tion of  the  will,  was  for  the  court  and  not  for  the  jury, 
and  that  these  deeds  do  not  convey  the  whole  interest  of 
Henry  Hartrick  in  the  lands  described  but  reserved  to  him 
a  life  estate. 

It  was  not  error  by  the  ninth  instruction  to  refer  to  un- 
soundness of  the  mind  as  a  disease  of  the  brain. 

The  objection  that  the  tenth  given  instruction  does  not 
specify  with  definiteness  the  time  when  the  testator  must 
be  of  sound  mind  and  memory,  and  that  the  jury  might 
from  this  instruction  consider  it  enough  if  the  testator  was 
shown  to  be  of  sound  mind  and  memory  at  any  time,  is 
not  tenable.  This  instruction  is  capable  of  no  other  con- 
struction than  that  it  referred  to  the  time  of  the  making 
of  the  will.  ^ 

By  the  fourteenth  given  instruction  the  jury  were  told 
that  every  person  who  has  sufficient  mental  capacity  to 
transact  the  ordinary  business  affairs  of  life  is  competent 
to  make  a  will,  and  it  is  insisted  that  this  was  error,  for  the 
reason  that  the  testator  might  have  had  sufficient  capacity  to 
attend  to  the  ordinary  business  affairs  of  life  and  yet  at 
the  same  time  be  without  sufficient  capacity  to  make  a  will 
if  he  was  insane  with  reference  to  the  subjects  connected 
with  the  testamentary  disposition  of  his  property  and  the 
natural  objects  of  his  bounty.  There  is  not  a  scintilla  of 
evidence  in  this  record  that  the  testator  was  insane  in  ref- 
erence to  the  property  which  he  possessed  or  entertained  in- 
sane delusions  in  reference  to  the  objects  of  his  bounty.  It 
is  true  that  he  was  displeased  with  the  attitude  of  six  of 
his  children  at  the  time  he  was  charged  in  the  county  court 
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with  being  insane,  but  there  is  no  proof  whatever  that  he 
entertained  any  delusions  in  this  respect,  and  it  could  not 
seriously  be  contended  that  his  displeasure  at  this  action  oh 
the  part  of  his  children  was  unreasonable  or  unnatural. 

It  is  complained  that  the  eighteenth  given  instruction  is 
erroneous,  for  the  reason  that  it  ignores  the  rule  that  in  the 
first  instance  the  burden  of  proof  is  on  the  proponents  to 
show  that  the  testator  was  mentally  competent  to  make  a 
will.  While  this  is  true  and  the  instruction  does  not  recog- 
nize this  rule,  it  was  warranted  because  of  the  method  pur- 
sued in  the  presentation  of  the  evidence  on  the  trial  of  this 
cause.  The  proponents  put  in  their  whole  case  in  the  first 
instance,  and  under  this  situation  it  was  not  necessary  that 
this  instruction  should  state  the  rule  mentioned. 

The  nineteenth  given  instruction  does  not  tell  the  jury 
to  absolutely  ignore  the  age  of  the  testator  in  arriving  at 
their  conclusion  as  to  his  mental  condition,  but  simply  states 
that  the  mere  fact  that  a  person  is  of  great  age  creates  no 
presumption  against  his  mental  condition. 

What  we  have  already  said  in  reference  to  the  fifth 
given  instruction  disposes  of  the  objection  made  to  the 
twenty-fifth  instruction  given. 

The  instructions  as  given  correctly  and  fully  stated  the 
law  to  the  jury.  A  large  number  of  instructions  was  given 
on  each  side.  Complaint  is  made  that  the  court  erred  in 
refusing  to  give  five  of  the  instructions  offered  on  the  part 
of  the  contestants.  We  have  carefully  examined  these  in- 
structions and  find  no  error  in  their  refusal.  The  compe- 
tent parts  of  these  instructions  were  given  in  other  instruc- 
tions in  the  series. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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HeItEn  H.  Brandenburg,  Appellant,  vs.  Eric  Lager, 
Appellee. 

Opinion  filed  April  20,  ipi6. 

1.  Building  lines — reasonable  restrictions  will  be  enforced  in 
equity.  Reasonable  building  line  restrictions  which  are  not  con- 
trary to  public  policy  or  some  positive  rule  of  law  will  be  enforced 
in  equity,  even  though  the  enforcement  of  the  restriction  may  not 
be  absolutely  necessary  to  the  complainant's  enjoyment  of  the  ease- 
ment claimed. 

2.  Same — common  understanding  of  the  word  "porch."  The 
word  "porch,"  as  commonly  understood,  means  a  veranda,  portico 
or  open  passageway  or  appendage  attached  to  the  enclosed  part  of 
a  building,  and  does  not  include  a  projection  which  is  part  of  the 
main  mass  of  the  building. 

3.  Same — what  cannot  be  called  a  porch.  A  projection  of  heavy 
masonry,  the  walls  of  which  are  ten  feet  high,  continuous  with  the 
outer  walls  of  the  building  and  solid,  except  for  several  windows 
and  a  door,  which  door  is  to  be  the  only  front  entrance  to  the 
building,  the  space  enclosed  being  intended  for  a  vestibule  and  re- 
ception hall  and  for  a  room  which  will  be  part  of  the  so-called  base- 
ment of  the  building,  cannot  be  regarded  as  a  porch,  within  the 
meaning  of  a  deed  excepting  "bay  windows,  porches  and  steps" 
from  the  operation  of  a  building  line  restriction. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  Taylor,  Jr.,  Judge,  presiding. 

John  T.  Richards,  and  Alexander  J.  Innes,  for  ap- 
pellant. 

William  J.  Lacey,  and  Albert  R.  Gates,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

Appellant  filed  a  bill  of  complaint  in  the  circuit  court 
of  Cook  county  November  2,  19 15,  to  enjoin  appellee  from 
erecting  an  apartment  building  in  violation  of  a  building 
line  agreement  hereinafter  shown.  On  a  hearing  the  prayer 
for  relief  was  denied  and  decree  entered  dismissing  the  bill 
for  want  of  equity.  This  appeal  was  perfected  from  that 
decree. 
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From  the  oral  testimony  and  stipulation  of  facts  found 
in  the  record  it  appears  that  appellee  was  the  owner  of 
certain  premises  legally  described  therein,  being  a  lot  hav- 
ing fifty  feet  east  frontage  on  South  Shore  drive,  (  formerly 
Yates  avenue,)  in  the  city  of  Chicago.  Appellant  owned 
one  hundred  feet  frontage  on  the  same  (west)  side  of 
South  Shore  drive,  in  the  same  block.  Lambert  C.  Wie- 
land,  the  original  owner  of  the  entire  east  frontage  of  said 
block  between  Sixty-ninth  and  Seventieth  streets,  before 
selling  and  conveying  any  of  this  property,  executed  in 
19 ID,  and  recorded  in  the  recorder's  office  of  Cook  county 
in  191 1,  an  instrument  in  writing,  in  which  he  provided, 
among  other  things,  that  no  building  should  be  erected  on 
said  premises,  or  any  part  thereof,  for  twenty-five  years, 
to  be  used  for  business  or  factory  purposes,  and  that  no 
building  erected  thereon  during  said  period  should  be  built 
"nearer  than  thirty-five  feet  to  the  front  or  east  line  of  said 
premises,  [being  the  west  line  of  Yates  avenue,]  bay  win- 
dows, porches  and  steps  excepted."  The  instrument  further 
provided  that  these  restrictions  should  be  inserted  in  every 
deed  of  conveyance  made  by  said  Wieland  and  should  be 
considered  as  covenants  running  with  the  land.  The  restric- 
tions were  inserted  in  the  deed  from  Wieland  to  appellant 
and  in  the  deed  from  William  K.  Young  (who  was  a 
grantee  of  Wieland)  to  appellee.  It  is  not  contended  that 
these  building  line  restrictions  are  not  binding  on  appellee. 
The  only  question  is  whether  he  has  violated  them  in  the 
building  that  he  is  constructing. 

The  facts  with  reference  to  appellee's  apartment  build- 
ing, so  far  as  they  throw  any  light  on  the  building  restric- 
tions here  in  question,  are  substantially  as  follows:  The 
walls  of  said  building  are  to  be  constructed  of  brick,  stone 
and  cement.  The  east  line  of  the  main  part  of  the  build- 
ing is  three  inches  west  of  said  building  line,  (located  thirty- 
five  feet  west  of  the  west  line  of  Yates  avenue  or  South 
Shore  drive,)  at  the  northeast  corner  of  said  building,  and 
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the  east  or  front  wall  extends  from  the  northeast  comer  of 
the  building,  south,  nine  feet  ten  inches.  From  this  last 
point  a  substantial  brick  wall,  with  a  cement  foundation  and 
stone  water-table,  extends  east  nine  feet  three  and  one-half 
inches ;  thence  at  right  angles,  south,  seventeen  feet  eleven 
inches ;  thence  at  right  angles,  west,  three  feet  eight  inches ; 
thence  south  nine  feet  one  and  three-eighths  inches ;  thence 
at  right  angles,  west,  five  feet  seven  and  three-fourths 
inches;  thence  south,  parallel  to  South  Shore  drive,  nine 
inches,  which  last  mentioned  line  is  slightly  west  of  the 
thirty-five-foot  building  line.  In  other  words,  this  wall  fol- 
lows the  lines  of  a  structure  which  projects  to  the  east  in 
front  of  all  but  the  north  nine  feet  ten  inches  and  the  south 
nine  inches  of  the  main  building,  and  which  structure  would 
be  about  nine  feet  three  and  one-half  inches  wide  from  east 
to  west,  except  that  there  is  what  might  be  termed  a  rec- 
tangular indentation  in  the  southeast  corner,  making  the 
south  portion  of  the  structure  narrower  from  east  to  west 
than  the  north  portion.  In  front  of  that  part  of  the  pro- 
jection which  is  five  feet  seven  and  three-fourths  inches 
wide  is  located  the  front  door  or  entrance  into  the  apart- 
ment building.  The  walls  of  all  parts  of  the  projection 
which  extend  east  of  the  building  line  are  built  of  the  same 
material  and  of  substantially  the  same  thickness  as  are  the 
main  walls  of  the  building  which  lie  west  of  the  building 
line.  The  walls  of  the  said  projection  extend  ten  feet  two 
inches  above  the  level  of  the  sidewalk  on  South  Shore 
drive.  The  north  wall  of  the  projection  contains  one  win- 
dow slightly  west  of  the  center,  with  a  substantial  window 
frame  and  heavy  stone  trimmings  surrounding  its  upper 
three-fourths.  The  window  contains  a  heavy  and  substan- 
tial stone  window  sill.  In  the  east  or  front  wall  of  said 
projection  there  are  two  windows  similar  in  all  respects  to 
said  north  window.  The  south  wall  of  the  projection  east 
of  the  building  line  is  of  solid  brick  and  stone,  without  any 
openings.    The  only  water-table  in  front  of  the  building  is 
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situated  about  the  level  of  the  sidewalk  on  South  Shore 
drive  and  is  continuous  around  the  entire  front  of  the  build- 
ing. On  the  inside  of  the  doorway  or  entrance  is  a  solid 
and  substantial  brick  wall,  extending  from  a  point  west  of 
the  building  line,  in  an  easterly  direction,  to  the  extreme 
easterly  part  of  the  projection, — ^that  is,  to  a  point  twenty- 
five  feet  eleven  and  five-eighths  inches  west  of  the  east  line 
of  said  lot,  or  west  line  of  South  Shore  drive.  Said  brick 
wall  is  built  to  the  full  height  of  the  first  story  or  so-called 
basement  of  the  building.  The  last  mentioned  brick  wall, 
extending  east  and  west  on  the  inside  of  the  building,  sepa- 
rates the  entrance  or  hallway  leading  into  the  building  from 
that  part  of  the  interior  of  the  building  north  of  the  en- 
trance. The  interior  of  the  building  north  of  the  east  and 
west  walls,  as  the  same  is  designed  to  be  constructed;  is  to 
be  included  in  a  room  or  rooms,  and,  under  the  present 
plan,  unplastered,  extending  from  the  front  or  east  wall  of 
the  projection  to  a  point  west  of  the  building  line  and  con- 
necting with  other  rooms  in  the  first  floor  or  so-called  base- 
ment of  said  apartment  building.  Provision  is  made  in  the 
plans  and  in  the  structure  thus  far  erected  for  gas  or  elec- 
trict  light  fixtures  in  this  front  room  from  a  point  in  the 
ceiling  near  the  building  line,  intended  to  furnish  artificial 
light  to  this  room  and  that  part  of  the  first  story  or  so-called 
basement.  The  main  east  wall  of  the  building  is  designed 
to  be  carried  upon  a  heavy  steel  beam  from  that  point  to 
the  roof  of  the  building,  and  it  is  planned  to  construct 
porches  for  each  story  immediately  above  the  solid  brick 
walls  of  that  part  of  the  projection  north  of  the  doorway 
above  mentioned,  which  is  to  aflford  an  entrance  into  the 
building.  These  porches  are  to  be  supported  by  brick  col- 
umns at  each  of  the  corners,  but  the  porches  do  not  extend 
over  that  part  of  the  projection  which  is  planned  to  be  the 
entrance  to  the  building,  the  porches  to  be  separated  from 
the  main  building  by  what  are  commonly  called  French 
doors,  opening  into  the  main  part  of  the  building  on  each 
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floor.  The  roof  of  the  first  story  or  basement  is  intended 
to  serve  as  a  floor  for  the  porch  of  the  next  floor  or  the 
story  above,  and  so  on  with  each  of  the  floors,  it  being  in- 
tended that  the  roof  of  the  building  shall  be  extended  so 
as  to  form  a  roof  over  the  upper  one  of  said  porches.  The 
spaces  between  the  piers  to  be  built  at  the  corners  of  the 
porches  are  intended  to  remain  open  and  free  from  any  ob- 
struction, except  that  in  summer  screens  will  be  placed  in 
said  openings.  No  steps  were  to  be  built  at  the  front  of 
the  building.  The  only  steps  or  stairs  leading  from  the 
street  level  to  the  floors  above  the  first  story  or  so-called 
basement  are  situated  on  the  inside  of  the  building  and  lo- 
cated twenty-three  feet  west  of  said  doorway  or  front  en- 
trance. This  doorway  in  the  front  wall  of  this  entrance 
will  be  the  only  front  entrance  to  the  building.  The  build- 
ing is  to  be  constructed  to  have  three  stories  above  the  so- 
called  basement  or  first  story.  At  the  time  of  this  hearing 
the  main  outside  walls  of  the  building  and  of  this  projection 
over  the  building  line  had  been  constructed  to  practically  the 
full  height  of  the  first  story  or  so-called  basement.  Photo- 
graphic exhibits  and  blue-prints  in  the  record  show  very 
clearly' the  facts  just  stated. 

On  this  state  of  facts,  about  which  there  is  practically 
no  controversy,  it  is  clear  that  the  so-called  basement  ex- 
tends about  ten  feet  east  of  the  building  line,  being  con- 
structed of  the  same  material  as  the  rest  of  the  main  part 
of  the  building;  that  the  water-table  on  the  main  front 
follows  around  the  projection  and  the  so-called  vestibule; 
that  the  entire  front  and  the  water-table  are  uniform,  so 
far  as  the  manner  of  their  construction  is  concerned;  that 
the  walls  of  this  projection  are  not  divided  from  the  walls 
of  the  rest  of  the  building  at  the  building  line  or  at  any 
other  point ;  that  the  front  part  of  the  basement,  extending 
to  the  east  wall  of  the  projection,  is  a  part  of  the  basement 
of  the  entire  building;  that  the  wall  of  this  projection,  up 
to  the  joists  where  the  so-called  first  floor  porch  is  intended 
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to  rest,  is  of  the  same  material  as  the  main  front  walls  of 
the  building  and  contains  three  windows, — ^two  in  the  east 
or  front  wall  and  one  in  the  north  wall;  that  the  walls 
are  built  of  masonry  consisting  of  brick,  and  are  one  story 
high,  the  front  being  finished  in  pressed  brick,  the  same  as 
the  entire  front  of  the  building,  and  having  no  opening  (ex- 
cept said  windows)  other  than  the  door,  which  is  the  only 
front  entrance  into  the  building ;  that  this  vestibule  extends 
back  into  the  reception  hall;  that  a  heavy  brick  wall  also 
extends  from  the  inside  of  the  east  wall  of  the  projection 
westward  a  distance  of  something  like  eighteen  feet,  form- 
ing the  north  side  of  the  vestibule  and  reception  hall ;  that 
the  stairway  leads  to  the  upper  floors  in  said  building  at  the 
west  end  of  this  reception  hall,  and  from  said  hall  a  door 
opens  through  a  heavy  brick  wall  at  the  north  into  the  first 
story  of  the  building.  Obviously,  from  these  facts,  the  pur- 
pose of  the  so-called  foundation  for  porches  is  to  enlarge 
the  area  of  the  apartments  of  the  first  story  or  so-called 
basement,  and  the  whole  plan  of  the  building  indicates  that 
this  is  the  clear  purpose,  though  this  foundation  also  serves 
as  a  support  for  the  porches  of  the  three  upper  stories. 

Many  authorities  are  cited  with  reference  to  building 
line  restrictions,  to  which  we  do  not  deem  it  necessary  to 
refer  because  the  building  line  restrictions  in  those  cases  did 
not  have  a  proviso,  such  as  in  the  restrictions  here,  that 
porches,  bay  windows  or  steps  might  be  built  within  the  re- 
served space.  This  court  laid  down  this  same  rule  as  to 
that  class  of  cases  in  Keith  v.  Goldsmith,  194  111.  488,  where 
there  was  a  similar  exception  as  to  porches  and  bay  win- 
dows as  is  found  here.  However,  as  this  court  has  stated, 
each  case  necessarily  must  depend  upon  and  be  decided 
largely  on  its  own  special  facts.  (O' Gallagher  v.  Lockhart, 
263  111.  489.)  This  case  must  be  decided  from  the  inten- 
tion of  the  parties  as  to  the  meaning  of  the  words  "bay 
windows,  porches  and  steps,"  as  used  in  the  exception.  This 
intention  is  to  be  ascertained,  as  in  other  cases,  from  the 
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wording  of  the  instrument  containing  the  restriction  it- 
self, considered  in  connection  with  the  circumstances  exist- 
ing at  the  time  it  was  executed.  (Hays  v.  5"/.  Paul  Meth- 
odist Church,  196  111.  633 ;  Druecker  v.  McLaughlin,  235 
id.  367.)  Numerous  definitions  are  quoted  from  standard 
authorities  by  counsel  in  their  briefs  as  to  the  meaning  of 
the  word  "porch."  While  some  lexicographers  state  that 
a  porch  is  an  entrance  or  appendage  to  a  building  and  may 
be  enclosed  or  unenclosed,  and  sometimes  it  is  spoken  of 
as  an  entranceway  or  vestibule,  the  popular  understanding 
of  a  porch  and  definition  of  the  same,  especially  as  used 
and  applied  in  this  country,  is  that  it  is  a  veranda,  portico 
or  open  passageway  or  open  appendage  attached  to  the  en- 
closed part  of  the  building.  The  so-called  porch  may  in 
some  cases  be  enclosed,  yet  if,  from  all  the  evidence,  it  ap- 
pears that  the  projection  is  a  part  of  the  main  building, 
even  though  it  is  called  a  porch,  it  will  be  considered  a 
violation  of  the  building  restrictions  such  as  we  are  here 
considering.  "No  part  of  the  main  mass  of  a  building  may 
properly  be  called  a  porch."  (Hierotdmus  v.  Moran,  ante, 
p.  254.)  We  have  held  that  swell  fronts  or  bay  windows 
which  extend  over  the  established  building  line  and  which 
run  up  the  whole  height  of  the  building  from  the  basement 
to  the  roof,  and  are  on  a  continuous  foundation  with  the 
building,  with  continuous  walls  of  the  same  material,  are 
substantial  parts  of  the  building.  (Curtis  v.  Rubin,  244  111. 
88;  O' Gallagher  v.  Lockhart,  supra,)  Building  restric- 
tions which  interfere  with  the  free  use  of  property  are  not 
favored  in  law  and  doubts  are  generally  resolved  against 
them.  (Hutchinson  v.  Ulrich,  145  111.  336;  Bckliart  v. 
Irons,  128  id.  568.)  It  is  not  necessary,  however,  in  order 
to  justify  the  interposition  of  a  court  of  chancery,  that  the 
easement  claimed  be  absolutely  necessary  for  the  enjoyment 
of  the  estate  granted.  It  is  sufficient  if  it  is  a  benefit. 
(Smith  V.  Young,  160  111.  163;  Newell  v.  Sass,  142  id. 
104.)     A  general  scheme  or  plan  in  the  sale  of  lots,  em- 
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bodied  in  the  deed  to  every  purchaser,  even  though  there  be 
no  further  benefit  stated  than  that  which  is  necessarily  im- 
plied, of  uniformity,  will  be  enforced  in  equity.  (IViegnian 
V.  Kusel,  270  111.  520.)  A  restriction  fixing  a  building  line 
as  a  part  of  a  general  plan  for  the  benefit  of  all  lots  in  a 
particular  locality  gives  to  the  purchasers  of  the  lots  a  right 
in  the  nature  of  an  easement  which  will  be  enforced  in 
equity,  and,  upon  equitable  principles,  against  the  gr'antee 
of  any  particular  lot.  (Curtis  v.  Rubin,  supra.)  Restric- 
tions that  are  reasonable  and  not  contrary  to  public  policy 
or  some  positive  rule  of  law  will  be  enforced  in  equity. 
Turney  v.  Shriver,  269  111.  164. 

Two  architects,  each  having  had  long  experience,  testi- 
fied, one  for  appellant  and  one  for  appellee,  as  to  whether 
the  parts  of  the  building  extending  beyond  the  building  line 
here  could  properly  be  designated  as  porches.  Andrew  San- 
degren,  for  appellee,  stated  that  he  had  had  twenty-seven 
years'  experience  in  Chicago,  New  York  and  Boston  and 
had  drawn  many  plans  for  apartment  buildings;  that  he 
examined  these  plans  and  that  he  would  call  the  lower 
part  underneath  the  porches  foundations  to  the  porch ;  that 
porches  with  solid  foundations  of  that  character  had  been 
built  in  Chicago  for  years ;  that  the.  covered  vestibule  or 
entranceway  would  come  within  the  definition  of  a  porch. 
He  stated  further,  however,  if  he  were  asked  to  draw  a 
plan  for  a  porch  without  any  other  instructions  than  the  use 
of  the  word  "porch"  he  would  understand  that  he  was  to 
draw  a  plan  for  an  open  porch;  that  if  the  walls  of  this 
projection  extended  as  high  as  the  top  of  the  story  above 
the  first  or  basement  floor  he  would  consider  it  a  part  of 
the  building,  but  that  if  it  only  extended  up  to  the  first 
story  window  sills  above  this  first  story  or  basement  he 
would  consider  it  a  foundation  for  the  porch.  John  T. 
Hetherington,  an  architect,  testified  for  appellant  that  he 
had  designed  many  apartment  buildings  and  was  familiar 
with  the  plans  for  this  building;  that  the  foundation  of  a 
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porch  consisted  usually  of  piers  underneath  and  columns 
supporting  the  roof ;  that  the  entrance  or  vestibule  or  hall- 
way was  not  commonly  understood  to  be  what  is  called  a 
bay  window,  porch  or  steps;  that  he  did  not  consider  the 
walls  of  this  projection  the  foundation  for  what  would  gen- 
erally be  understood  to  be  a  porch. 

While  the  roof  of  the  projection  here  in  question  forms 
a  flo6r  for  a  porch  above,  the  admitted  facts  in  this  record 
show  clearly  that  the  first  floor  of  this  projection,  called  by 
counsel  for  appellee  a  basement,  had  all  the  characteristics 
of  a  room  or  substantial  part  of  the  apartment.  The  three 
windows  furnished  a  light  to  this  room,  and  if  it  were 
planned  to  build  the  first  story  of  an  apartment  building 
the  floor  of  which  should  be  on  the  same  level  as  the  side- 
walk, the  outer  walls  of  such  first  story  would  diflFer  very 
little,  if  any,  from  the  outer  walls  of  this  projection.  The 
vestibule  or  entrance  of  the  building  at  the  southeast  comer 
was  also  of  the  same  substantial  character  as  the  rest  of 
the  building.  In  view  of  its  construction,  as  shown  in  the 
description  already  given,  we  do  not  see  how  it  could  be 
called  a  porch.  The  porches  above  this  first  floor  over 
the  projection  do  not  extend  over  the  entrance  or  vestibule. 
The  establishment  of  building  line  restrictions  creates  an 
easement  for  unobstructed  air,  light  and  vision  for  the 
benefit  of  the  owners  whose  property  is  within  the  area  of 
the  building  restrictions.  {O* Gallagher  v.  Lockhart,  supra; 
Hartnvan  v.  Wells,  257  111.  167;  Simpson  v.  Mikkelscn,  196 
I  id.  575.)    The  projection  here  in  question  enlarged  the  area 

I  of  the  basement,  and  while  the  room  so  made  by  it  may 

be  denominated  a  basement  room,  it  is  clearly  an  integral 
part  of  the  building  as  is  the  entranceway  or  vestibule. 
The  front  walls  are  continuous  from  the  basement  up,  ex- 
tending practically  a  full  story  in  height.  Whether  it  be 
called  a  basement  or  first  floor  does  not  change  its  substan- 
tial character.  What  would  be  the  practical  purpose  of 
building  restrictions,  even  though  they  contained  exceptions 
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such  as  here  exist,  if  there  were  to  be  no  distinction  between 
the  porches  or  other  projections  and  the  foundation  of  the 
main  building?  The  purpose  of  establishing  this  restriction 
would  be  defeated  if  the  owners  of  lots  should  be  permit- 
ted to  erect  such  structures  beyond  the  building  line  as  that 
which  appellee  has  planned  to  erect  upon  this  lot.  So  far 
as  unobstructed  light,  air  and  vision  should  be  taken  into 
account,  this  is  as  much  a  violation  of  the  building  restric- 
tion to  the  height  of  substantially  one  story  of  the  building 
as  it  would  be  for  that  story  if  the  front  of  the  building 
extended  to  its  entire  height  on  the  eastern  wall  of  the  pro- 
jection. The  authorities  in  this  as  well  as  in  other  jurisdic- 
tions are  practically  a  unit  in  holding  that  appendages  or 
constructions  of  any  nature  which  will  practically  frustrate 
the  intention  of  the  parties  to  the  building  restriction  will 
not  be  permitted.  See,  among  others,  Bagnall  v.  Daznes, 
146  Mass.  76;  Attorney  General  v.  Algonquin  Club,  153 
id.  447;  Ogontz  Land  Co,  v.  Johnson,  168  Pa.  St.  178; 
Righter  v.  Winters,  68  N.  J.  Eq.  252 ;  Supplee  v.  Cohen, 
81  id.  500;  Alderson  v.  Cutting,  163  Cal.  503. 

The  appellee  herein  went  to  the  husband  of  appellant  to 
secure  a  waiver  of  the  building  restrictions  so  far  as  ap- 
pellant was  concerned.  This  tends  strongly  to  show  that 
the  popular  definition  as  to  porches  as  given  herein  was  the 
definition  and  understanding  of  that  word  that  the  appellee 
had  in  mind  before  beginning  the  construction  of  this  build- 
ing. Appellant  refused  to  give  this  waiver.  Appellee  there- 
fore had  notice  that  no  violation  of  the  building  restrictions 
would  be  tolerated. 

Under  the  reasoning  of  the  decisions  of  this  court  in 
the  cases  already  cited,  that  part  of  the  building  here  in 
question,  including  the  entrance  or  vestibule  and  all  of  the 
projection  which  extends  beyond  the  building  line,  was  a 
violation  of  the  building  line  restriction. 

The  decree  of  the  circuit  court  must  therefore  be  re- 
versed and  the  cause  remanded  to  that  court,  with  direc- 
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tions  to  enter  a  decree  in  accordance  with  the  conclusions 
reached  in  this  opinion,  requiring  appellee  to  remove  that 
part  of  the  structure  extending  over  the  building  line  or 
to  so  modify  it  as  to  make  it  come  within  the  exceptions 
of  said  restrictions. 

Reversed  and  remanded,  with  directions. 


Edna  Sparrow  et  al.  Appellees,  vs.  Charles  H.  Wii*cox 
et  al. — (Jennie  E.  Counselman  et  al.  Appellants.) 

Opinion  Hied  April  20,  ipi6. 

1.  Judgments  and  decrees — when  section  30  of  Conveyances 
act  does  not  apply.  Section  30  of  the  Conveyances  act,  providing 
that  deeds  and  mortgages  shall  take  effect  from  and  after  filing 
the  same  for  record,  as  to  creditors  and  subsequent  purchasers 
without  notice,  etc.,  has  no  application  in  determining  whether  a 
judgment  creditor  can  enforce  his  lien  against  land  subsequently 
acquired  by  the  judgment  debtor  by  fraudulently  inducing  the 
owners  to  execute  a  deed  to  him,  but  any  rights  which  the  judg- 
ment creditor  may  have  in  such  case  are  those  arising  under  sec- 
tion I  of  the  act  on  judgments,  decrees  and  executions. 

2.  Same — when  judgment  creditor  cannot  enforce  his  lien  on 
after-acquired  property.  While  the  lien  of  a  judgment  will  attach 
to  real  estate  subsequently  acquired  by  the  judgment  debtor,  yet 
if  the  deed  to  the  real  estate  has  been  obtained  by  the  judgment 
debtor  by  fraud  and  the  grantors  have  been  defrauded  of  their 
land,  the  judgment  creditor  is  not  entitled  to  enforce  the  lien  of 
his  judgment  as  against  the  right  of  the  grantors  to  have  the  deed 
set  aside  for  fraud,  particularly  where  he  has  not,  by  reason  of  the 
deed,  parted  with  anything  or  waived  any  of  his  rights. 

3.  Same — a  conveyance  in  consideration  of  prior  existing  debt 
does  not  make  the  grantee  a  bona  Ude  purchaser  for  value.  A  con- 
veyance of  land  in  consideration  of  a  prior  existing  debt  does  not 
make  the  purchaser  a  bona  Ude  purchaser  for  value  in  the  sense 
that  he  would  be  entitled  to  hold  the  land  as  against  the  true  own- 
ers, who  had  been  induced  by  the  fraud  of  his  grantor  to  execute 
a  deed  to  the  land. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Denis  E.  Suluvan,  Judge,  presiding. 
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Sheri^i^,  Dent,  Dobyns  &  Freeman,  for  appellants. 

Robert  F.  Kolb,  (Robert  Humphrey,  and  George 
Gillette,  of  counsel,)  for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

Appellees,  Edna  Sparrow,  Dorothy  Riemenschneider 
and  Viola  Burke  prior  to  December  23,  19 13,  were  the 
owners  of  a  lot  on  North  Paulina  street,  in  the  city  of  Chi- 
cago. They  were  desirous  of  selling  this  lot,  and  Chester 
H.  Burke,  husband  of  Viola  Burke,  entered  into  negotia- 
tions with  John  H.  Garrett,  who,  it  appears,  occupied  the 
same  offices^  with  him,  for  a  sale  of  the  property.  Through 
these  negotiations  a  sale  of  the  property  was  made  by  ap- 
pellees to  Garrett  for  the  consideration  of  $7500.  Garrett 
executed  three  notes  for  $2500  each,  payable  in  one  year, 
in  payment  for  the  property.  He  also  transferred  as  col- 
lateral security  for  the  three  notes  above  mentioned,  two 
notes  for  $3200  each,  payable  to  himself  and  signed  by  Gus- 
tave  Gunderson,  and  a  mortgage  executed  by  Gunderson  on 
320  acres  of  land  in  Meagher  county,  Montana.  Garrett 
also  delivered  to  Burke  an  abstract  of  title  to  the  Montana 
land  covered  by  the  Gunderson  mortgage,  showing  Gunder- 
son to  be  the  owner  thereof  subject  to  the  mortgage  from 
Gunderson  to  Garrett,  and  a  written  statement  sworn  to  by 
him  as  to  his  financial  worth,  in  which  statement  he  listed 
his  assets  at  $226,850  and  his  liabilities  at  $15,000  for 
money  borrowed.  Burke  thereupon  delivered  to  Garrett  a 
deed  to  the  Paulina  street  property  from  the  said  owners, 
which  deed  was  dated  December  23,  1913,  was  acknowl- 
edged December  29,  19 13,  and  recorded  the  day  following. 

On  May  22,  1913,  appellants,  Jennie  E.  Counselman, 
Charles  L.  Hutchinson,  Seymour  Morris,  Edith  Counselman 
and  Charles  Counselman,  had  recovered  a  judgment  against 
Garrett  for  $7030.80  in  the  superior  court  of  Cook  county, 
upon  which  judgment  an  execution  had  been  issued  and  re- 
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turned  unsatisfied.  On  September  i6,  19 13,  appellants  ob- 
tained another  judgment  against  Garrett  in  the  municipal 
court  of  Chicago  for  $7428.54.  An  involuntary  petition  in 
bankruptcy  had  been  filed  in  October,  1913,  in  the  United 
States  district  court,  against  Garrett  and  one  Bowers,  as  co- 
partners, owners  of  Rice  Bros.  Colossal  Railroad  Shows, 
and  an  order  was  entered  on  November  3,  1913,  adjudicat- 
ing such  co-partners  bankrupts.  On  September  23,  1914, 
an  alias  execution  was  issued  on  the  judgment  of  May  22, 
1913,  obtained  by  appellants,  which  execution  was  levied 
upon  the  premises  in  question  and  a  sale  was  made  and  a 
certificate  of  purchase  issued  to  appellants  October  20,  1914. 
Garrett  had  by  his  deed  of  April  3,  19 14,  conveyed  the 
property  in  question  to  Charles  H.  Wilcox. 

On  July  20,  1914,  appellees  filed  their  bill  of  complaint 
against  Charles  H.  Wilcox  and  others,  including  appellants, 
to  set  aside  the  deed  made  by  appellees  to  Garrett  and  the 
deed  from  Garrett  to  Wilcox  of  the  property  in  question  on 
the  ground  of  fraud  and  deceit  and  falsehoods  and  misrep- 
resentations by  Garrett  as  to  his  financial  worth,  setting  up 
in  said  bill,  among  other  things,  that  the  notes  and  mort- 
gages purporting  to  be  signed  by  Gunderson  were  not  his 
genuine  notes  and  mortgages  and  that  the  abstract  of  title 
to  the  land  covered  by  the  mortgage  was  not  genuine ;  that 
the  appellees  had  relied  on  the  representations  made  by  Gar- 
rett as  to  his  financial  worth,  which  representations  were 
wholly  false  and  untrue  and  that  the  consideration  for  the 
deed  of  conveyance  made  by  appellees  had  wholly  failed. 
The  bill  further  alleged  that  appellants  and  others  claimed 
some  interest  in  the  premises  as  judgment  creditors;  that 
such  interest,  if  any,  was  subordinate  to  the  interest  of  the 
appellees,  and  prayed  for  a  cancellation  of  the  deed  from 
appellees  to  Garrett  and  of  the  deed  from  Garrett  to  Wil- 
cox. The  latter  and  the  Central  Trust  Company,  as  trustee 
in  bankruptcy,  which  was  also  made  a  party  defendant,  filed 
answers  to  the  bill  calling  for  strict  proof.    Appellants  also 
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filed  their  answer  calling  for  strict  proof  as  to  the  alleged 
misrepresentations  and  fraud  of  Garrett,  and  set  up  that  the 
lien  of  their  judgment  against  Garrett  and  the  property  in 
question  was  superior  to  the  rights  of  the  complainants. 

Appellants,  after  a  sale  had  been  made  on  the  levy  un- 
der their  alias  execution  issued  on  the  judgment  of  May  22, 
1913,  as  above  set  out,  filed  a  cross-bill  setting  up  the  is- 
suance of  the  sheriff's  certificate  of  sale  and  asking  that  the 
same  be  declared  valid  and  a  bar  to  further  proceedings 
by  complainants  under  the  original  bill.  Issues  were  joined 
upon  the  bill  and  cross-bill  and  the  cause  was  referred  to 
James  V.  O'Donnell,  a  master  in  chancery,  who  took  the 
testimony  of  the  respective  parties  and  made  his  report, 
finding  that  the  conveyance  from  appellees  to  Garrett  was 
induced  by  fraud  and  that  their  deed  to  Garrett  should  be 
set  aside,  and  also  finding  that  Wilcox  was  not  a  bona  fide 
purchaser  for  value;  that  the  only  consideration  for  the 
conveyance  made  by  Garrett  to  Wilcox  was  a  pre-existing 
debt;  that  the  judgment  liens  of  appellants  should  be  set 
aside  as  far  as  said  property  was  concerned,  and  that  appel- 
lees should  have  the  title  to  the  property  restored  to  them 
free  from  the  liens  of  the  judgments  of  appellants.  Objec- 
tions and  exceptions  were  duly  taken  to  the  master's  report 
and  were  respectively  overruled,  and  a  decree  was  entered 
by  the  chancellor  setting  aside  and  canceling  the  deed  of 
appellees  to  Garrett  and  the  deed  from  Garrett  to  Wilcox 
and  restoring  the  fee  title  in  the  premises  in  controversy  to 
appellees  free  from  the  lien  of  the  judgments  belonging  to 
appellants.  Appellants  have  appealed  to  this  court  from  the 
decree  and  have  assigned  numerous  causes  for  error.  Wil- 
cox and  the  Central  Trust  Company,  defendants  to  the  bill, 
the  latter  a  trustee  in  bankruptcy,  have  not  joined  in  the 
appeal.  Garrett  did  not  answer  and  was  defaulted  in  the 
court  below. 

The  principal  grounds  urged  by  appellants  for  reversal 
are :     ( i )  Appellees,  upon  their  own  showing  as  disclosed 
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by  the  evidence  in  the  record,  are  not  entitled  to  set  aside 
their  deed  to  Garrett  on  the  ground  of  misrepresentation 
and  fraud;  (2)  appellants  were  judgment  creditors  of  Gar- 
rett without  notice,  actual  or  constructive,  of  any  claims  of 
appellees,  and  their  liens  and  the  rights  arising  therefrom 
are  superior  to  any  alleged  equities  of  appellees. 

As  to  the  first  point,  the  master  found  that  the  transac- 
tion between  Garrett  and  Burke  was  tainted  with  fraud  on 
the  part  of  Garrett;  that  the  mortgage  purporting  to  be 
executed  by  Gustave  Gunderson  and  conveying  the  prem- 
ises in  Meagher  county,  Montana,  securing  the  notes  here- 
inbefore referred  to,  was  never  recorded  in  the  office  of  the 
recorder  of  deeds  of  Meagher  county;  that  from  the  cir- 
cumstances surrounding  the  entire  transaction  it  was  a  rea- 
sonable inference  that  no  such  person  actually  existed,  and 
that  said  notes  purporting  to  be  signed  by  Gunderson  were 
forgeries  and  worthless,  and  that  the  abstract  tendered  with 
the  notes  and  mortgage  to  Burke  by  Garrett  was  also  a 
forgery  and  worthless.  The  master  further  found  that  at 
the  time  of  the  negotiations  between  Burke  and  Garrett  a 
sworn  statement  was  made  by  Garrett  and  given  to  Burke, 
in  and  by  which  it  was  made  to  appear  that  Garrett  was  a 
man  of  great  means  and  considerable  financial  responsibil- 
ity, but  it  developed  on  the  hearing  that  before  this  finan- 
cial statement  was  rendered  the  firm  with  which  Garrett 
was  associated  was  adjudged  a  bankrupt  in  the  bankruptcy 
court.  The  master  found  that  said  statement  was  wholly 
false  and  fraudulent,  and  that  in  the  entire  transaction  the 
grossest,  and  almost  criminal,  fraud  was  perpetrated  upon 
the  complainants.  There  can  be  no  doubt  from  the  evidence 
that  Garrett  was  insolvent  at  the  time  he  gave  the  notes. 
An  execution  had  been  issued  against  him  and  returned  "no 
property  found,"  and  a  voluntary  petition  in  bankruptcy 
had  been  filed  against  him  and  his  co-partner  and  the  firm 
had  been  adjudged  bankrupt.  It  is  also  undisputed  that  the 
sworn  financial  statement  he  rendered  was  false,  and  from 
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an  examination  of  the  record  we  think  the  master  was  jus- 
tified in  finding  that  the  notes  and  mortgage  given  as  col- 
lateral were  forgeries  and  of  no  value.  While  it  is  un- 
doubtedly true  that  appellees  or  their  agent,  Burke,  did  not 
exercise  a  very  high  degree  of  care  or  the  best  of  judgment 
in  transferring  the  property  in  question  and  accepting  the 
worthless  notes  of  Garrett  therefor,  it  is  also  true  that  in 
almost  any  case  of  fraud  or  deceit  the  person  imposed  upon 
could  have  saved  himself  from  loss  and  imposition  by  a 
little  foresight  or  the  use  of  business  sense.  But  on  the 
whole  record  we  are  unable  to  say  that  the  chancellor  was 
wrong  in  his  conclusions. 

As  to  the  second  point,  it  is  contended  by  appellants  that 
under  section  30  of  the  Conveyance  act  they  are  in  the  same 
position  and  are  entitled  to  the  same  rights  as  bona  fide  pur- 
chasers of  the  property  in  question  for  value  without  notice, 
and  that,  even  if  the  deeds  can  be  canceled  for  fraud  duly 
proven,  they  are  still  entitled  to  their  rights  as  judgment 
creditors  of  record.  Appellants  rely  on  section  30  of  the 
Conveyance  act,  which  is  as  follows:  "All  deeds,  mort- 
gages and  other  instruments  of  writing  which  are  author- 
ized to  be  recorded,  shall  take  effect  and  be  in  force  from 
and  after  the  time  of  filing  the  same  for  record,  and  not 
before,  as  to  all  creditors  and  subsequent  purchasers,  with- 
out notice ;  and  all  such  deeds  and  title  papers  shall  be  ad- 
judged void  as  to  all  such  creditors  and  subsequent  purchas- 
ers, without  notice,  until  the  same  shall  be  filed  for  record." 

While  it  is  not  claimed  that  appellants  had  either  actual 
or  constructive  notice  of  any  claims  of  appellees  in  the 
premises  and  there  is  no  dispute  as  to  the  validity  of  the 
judgments  obtained  by  appellants,  we  do  not  think  that  sec- 
tion 30  of  the  Conveyance  act  applies.  If  appellants  had 
recovered  a  judgment  against  the  appellees,  which  judgment 
was  of  record  prior  to  the  recording  of  the  deed  from  ap- 
pellees to  Garrett,  although  the  deed  were  of  a  prior  date, 
they  would  be  entitled  to  their  judgment  lien  against  the 
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property  as  against  the  grantee  in  the  deed,  and  it  is  to 
cases  of  that  kind  that  section  30  of  the  Conveyance  act 
above  set  out  refers,  and  such  is  the  effect  of  the  cases 
of  Massey  v.  Westcott,  40  III.  160,  Columbus  Buggy  Co.  v. 
Graves,  108  id.  459,  and  other  cases  cited  by  counsel  for 
appellants.  As  far  as  this  case  is  concerned,  any  rights  to 
which  appellants  are  entitled  have  accrued  under  section  i 
of  the  chapter  on  judgments  and  executions,  which  is  as 
follows :  "A  judgment  of  a  court  of  record  shall  be  a  lien 
on  the  real  estate  of  the  person  against  whom  it  is  obtained 
situated  within  the  county  for  which  the  court  is  held  from 
the  time  the  same  is  rendered  or  revived  for  the  period  of 
seven  years  and  no  longer,"  etc. 

It  is  undoubtedly  true  that  a  judgment  will  attach  to 
after-acquired  real  estate  of  a  judgment  debtor,  but  the 
question  in  this  case  is  simply  whether  the  judgment  cred- 
itor in  such  case  takes  his  judgment  lien  subject  to  existing 
equities  against  the  judgment  debtor  or  not.  No  decisions 
of  this  court  have  been  cited  in  which  the  exact  question  in- 
volved has  been  passed  upon,  and  no  reason  has  been  given, 
nor  does  any  occur  to  us,  why  a  judgment  creditor  under 
circumstances  similar  to  those  in  the  case  at  bar  should 
be  given  any  greater  rights  in  the  property  of  a  judgment 
debtor  than  the  judgment  debtor  himself  has.  If  a  proper 
case  arose  under  which  the  grantor  in  a  deed  would  be 
entitled  to  have  the  deed  set  aside  as  against  the  grantee 
and  those  claiming  under  him,  it  is  difficult  to  understand 
why  a  judgment  creditor  having  a  judgment  of  record  long 
prior  to  the  date  of  the  deed  would  have  any  greater  rights 
in  the  premises  than  the  judgment  debtor  himself  or  his 
grantees.  The  interest  which  the  judgment  creditor  has  in 
property  subject  to  the  judgment  is  by  reason  of  the  stat- 
ute, and  the  judgment  would  have  no  greater  effect  than  a 
prior  conveyance  made  by  said  judgment  debtor  or  a  con- 
veyance made  as  security  for  an  antecedent  debt.  This  is 
illustrated  in  the  case  at  bar  by  the  finding  of  the  court  be- 
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low  as  to  Wilcox,  who  was  not  a  bona  fide  purchaser  for 
value  but  who  took  the  property  in  satisfaction  of  a  pre- 
existing debt. 

The  weight  of  authority  seems  to  be  that  a  conveyance 
in  consideration  of  a  prior  existing  indebtedness  does  not 
make  the  grantee  a  bona  fide  purchaser  for  value.  In  Pome- 
roy's  Equity  Jurisprudence  (vol.  2,  3d  ed.  sec.  749,)  it  is 
said :  "A  conveyance  of  real  or  personal  property  as  secur- 
ity for  an  antecedent  debt  does  not,  upon  principle,  render 
the  transferee  a  bona  fide  purchaser,  since  the  creditor  parts 
with  no  value,  surrenders  no  right  and  places  himself  in  no 
worse  legal  position  than  before.  The  rule  has  been  settled, 
therefore,  in  very  many  of  the  States,  that  such  a  transfer 
is  not  made  upon  a  valuable  consideration,  within  the  mean- 
ing of  the  doctrine  of  bona  fide  purchaser." 

In  the  case  of  Powell  v.  Jeffries,  4  Scam.  387,  this  court 
said,  on  page  390  of  the  opinion :  *'In  order  to  constitute 
a  bona  fide  purchaser  he  must  part  with  something  valuable 
at  the  time  or  in  some  way  place  himself  in  a  worse  condi- 
tion than  he  was  before.  It  is  not  sufficient  if  he  took  the 
property  in  consideration  of  a  precedent  debt." 

In  the  case  of  Metropolitan  Bank  v.  Godfrey,  23  111. 
579,  the  court  said,  on  page  606  of  the  opinion :  "In  the 
case  of  Dickerson  v.  Tillinghast,  4  Paige's  Ch.  215,  it 
was  held  to  constitute  a  bona  fide  purchaser  for  a  valuable 
consideration,  within  the  meaning  of  the  Recording  act,  he 
must,  before  he  had  notice  of  the  prior  equity  of  the  holder 
of  an  unrecorded  mortgage,  have  advanced  a  new  consid- 
eration for  the  estate  conveyed  or  have  relinquished  some 
security  for  a  pre-existing  debt  due  him.  The  mere  receiv- 
ing a  conveyance  in  payment  of  a  pre-existing  debt  is  not 
sufficient.  Therefore,  where  the  owner  of  a  lot  of  ground 
gave  a  mortgage  on  it  to  one  who  neglected  to  have  his 
mortgage  recorded,  and  afterwards,  and  before  the  mort- 
gage was  recorded,  the  mortgagor  conveyed  the  premises  to 
another,  who  had  no  notice  of  the  mortgage,  in  payment  of 
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a  precedent  debt,  the  court  held  this  purchaser  was  not  a 
bona  fide  purchaser  for  a  valuable  consideration  within  the 
meaning  of  the  Recording  act,  so  as  to  give  him  a  prefer- 
ence over  the  prior  unrecorded  mortgage." 

The  case  of  People's  Savings  Bank  v.  Bates,  120  U.  S. 
556,  was  an  action  in  replevin  and  involved  the  question 
of  the  priority  of  lien  of  two  chattel  mortgages  made  by 
Friedman  Bros.  &  Co.,  one  to  Bates,  Reed  &  Cooley,  dated 
February  7,  1881,  the  other  to  the  People's  Savings  Bank, 
dated  February  11,  1881,  but  recorded  prior  to  the  chat- 
tel mortgage  to  Bates,  Reed  &  Cooley,  and  also  involved  the 
construction  of  the  Recording  act  of  Michigan,  which  is 
similar  to  our  own  and  reads  as  follows :  "Every  mortgage 
or  conveyance  intended  to  operate  as  a  mortgage  of  goods 
and  chattels  which  shall  hereafter  be  made,  which  shall  not 
be  accompanied  by  an  immediate  delivery  and  followed  by 
an  actual  and  continued  change  of  possession  of  the  things 
mortgaged,  shall  be  absolutely  void  as  against  the  creditors 
of  the  mortgagor  and  as  against  subsequent  purchasers  or 
mortgagees  in  good  faith,  unless  the  mortgage. or  a  true 
copy  thereof  shall  be  filed  in  the  office  of  the  township 
clerk."  The  mortgage  to  the  bank  was  to  secure  the  pay- 
ment of  an  antecedent  debt,  and  the  court,  on  page  567, 
said :  "In  Johnson  v.  Peck,  i  Woodb.  &  Min.  336,  which 
was  a  case  of  a  mortgage  given  to  secure  a  pre-existing  debt 
due  from  a  mortgagor  who  had  previously  purchased  the 
goods  under  such  representations  as  entitled  his  vendor 
to  use  to  recover  them  back,  Mr.  Justice  Woodbury  said : 
'When  rights  of  third  persons  intervene  in  this  class  of 
cases  they  are  to  be  upheld  if  those  persons  purchased  the 
property  absolutely  and  parted  with  a  new  and  valuable 
consideration  for  it  without  notice  of  any  fraud.  *  *  * 
But  if  they  have  notice  of  the  fraud  or  give  no  new  valu- 
able consideration  or  are  mere  mortgagees,  pawnees  or  as- 
signees in  trust  for  the  debtor  or  for  him  and  others,  such 
third  persons  are  to  be  regarded  as  holding  the  goods  open 
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to  the  same  equities  and  exceptions  as  to  title  as  they  were, 
open  to  in  the  hands  of  the  mortgagor,  pawner  or  as- 
signor.' *  *  *  Without  further  discussion  of  the  au- 
thorities cited  by  counsel,  all  of  which  have  been  carefully 
examined,  we  are  of  opinion  that  the  claim  of  the  bank  to 
be  subsequent  mortgagee  in  good  faith  cannot  be  sustained, 
because  the  mortgage  of  February  ii,  1881,  although  first 
filed,  was  not  given  in  consideration  of  its  having  surren- 
dered or  agreed  to  surrender  or  to  postpone  the  exercise 
of  any  substantial  right  it  had  against  the  mortgagors,  but 
merely  as  collateral  security  for  past  indebtedness.  Under 
such  circumstances  the  mortgage  which  was  prior  in  time 
confers  a  superior  right." 

Is  there  any  real  distinction  between  a  conveyance  be- 
cause of  an  antecedent  debt  or  the  lien  of  a  mortgage  given 
to  secure  the  payment  of  an  antecedent  debt  which  results 
from  the  act  of  the  parties,  and  the  lien  of  a  judgment 
which  is  a  lien  because  of  the  statute  and  which  was  ren- 
dered long  prior  to  the  conveyance  to  a  fraudulent  grantee 
who  has  defrauded  the  grantor  and  by  his  fraud  deprived 
him  of  the  real  estate  upon  which  the  judgment  lien  is 
sought  to  be  enforced?  It  is  true  that  this  court  has  held 
that  a  judgment  creditor  and  a  subsequent  purchaser  have 
the  same  equities  with  respect  to  unrecorded  conveyances, 
but  a  prior  and  antecedent  vendee  or  purchaser  is  not  a 
subsequent  bona  fide  purchaser  for  value,  and  it  could  not 
be  consistently  urged  that  a  prior  judgment  creditor  could 
acquire  any  greater  rights  with  respect  to  future  acquired 
property.  A  judgment  creditor  who  goes  to  the  trouble  and 
expense  of  obtaining  his  judgment,  in  view  of  the  condition 
of  the  record,  is  generally  in  a  different  position  from  one 
who  obtains  his  judgment  but  seeks  to  make  the  same  out 
of  property  subsequently  acquired  by  the  judgment  debtor, 
in  which  case  he  has  neither  gained  nor  lost  anything  or 
been  misled  in  any  way,  either  in  obtaining  his  judgment  or 
by  the  action  of  the  judgment  debtor,  hence  he  is  not  in  the 
272  -  41  ^ 
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position  of  a  bona  fide  purchaser  for  value.  In  this  case 
the  appellants  have  not,  by  reason  of  the  conveyance,  parted 
with  anything  or  waived  any  rights  or  remedies,  and  are  in 
no  different  position  than  they  were  before  the  conveyance 
by  appellees  was  made  to  Garrett,  induced  by  the  fraud  of 
the  latter. 

In  the  case  of  Fosdick  v.  Schall,  99  U.  S.  235,  (25  L. 
^d-  339>)  which  involved  the  construction  of  the  Illinois 
statute  regarding  the  recording  of  chattel  mortgages  as  af- 
fecting the  rights  of  antecedent  creditors  and  leaseholders, 
the  question  was  whether  the  mortgage,  which  by  its  terms 
included  after-acquired  property,  was  superior  to  vendors' 
liens  on  such  after-acquired  property.  On  that  question  the 
court  said,  on  page  250  of  the  opinion:  "As  to  the  first 
question,  it  is  contended  that  the  mortgage  created  a  sub- 
sisting and  paramount  lien  on  the  cars  as  soon  as  they  were 
put  into  the  possession  of  the  railroad  company  under  the 
contract,  and  that  the  reservation  of  the  title  was  void  un- 
der the  laws  of  Illinois  because  the  contract  was  not  re- 
corded. It  must  be  conceded  that  contracts  like  this  are 
held  by  the  courts  of  Illinois  to  be,  in  effect,  so  far  as  the 
Chattel  Mortgage  act  of  that  State  is  concerned,  the  same 
as  though  a  formal  bill  of  sale  had  been  executed  and  a 
mortgage  given  back  to  secure  the  price.  We  had  occasion 
to  consider  that  question  in  Hervey  v.  LocomoHzfe  Works, 
93  U.  S.  664,  and  there  held,  following  the  Illinois  deci- 
sions, that  if  such  an  instrument  was  not  recorded  in  ac- 
cordance with  the  provisions  of  the  Chattel  Mortgage  act, 
(Rev.  Stat.  111.  1874,  711,  712,)  a  lien  like  that  of  Schall 
would  have  no  validity  as  against  third  persons.  *  *  * 
As  between  the  parties,  notwithstanding  the  Illinois  statute, 
the  transaction  is  just  what,  on  its  face,  it  purports  to  be, — 
'a  conditional  sale,  with  a  right  of  rescission  on  the  part  of 
the  vendor  in  case  the  purchaser  shall  fail  in  payment  of 
his  installments ;  a  contract  legal  and  valid  as  between  the 
parties  but  made  with  the  risk  on  the  part  of  the  vendor  of 
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his  losing  his  lien'  if  it  works  a  legal  wrong  to  third  par- 
ties. (Murch  V.  Wright,  46  III  488. )  The  question,  then, 
is  whether  these  mortgagees  occupy  the  position  of  third 
parties,  within  the  meaning  of  that  term  as  used  in  this 
statute.  They  are  in  no  sense  purchasers  of  the  cars.  The 
mortgage  attaches  to  the  cars,  if  it  attaches  at  all,  because 
they  are  after-acquired  property  of  the  company ;  but  as  to 
that  class  of  property  it  is  well  settled  that  the  lien  attaches 
subject  to  all  the  conditions  with  which  it  is  incumbered 
when.it  comes  into  the  hands  of  the  mortgagor.  The  mort- 
•gag^s  take  just  such  an  interest  in  the  property  as  the 
mortgagor  acquired ;  no  more,  no  less."  To  the  same  effect 
are  Myer  v.  Western  Car  Co.  102  U.  S.  i ;  26  L.  ed.  59 ; 
Loomis  V.  Davenport  and  St.  Paul  Railroad  Co,  17  Fed. 
Rep.  301 ;  Harris  v.  Youngstown  Bridge  Co.  90  id.  322. 

Perceiving  no  error  sufficient  to  justify  a  reversal  the 
decree  of  the  superior  court  will  be  affirmed. 

Decree  affirmed. 
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when  purchaser  of  lot  is  not  bound  by  previous  advertise- 
ments of  owner  or  agent  of  subdivision 222 

word  "bays,"  used  in  building  line  agreement,  construed — 
words  "porch,"  "veranda"  and  "portico"  are  synony- 
mous, as  commonly  understood 254 

no  part  of  the  main  mass  of  a  building  can  properly  be 
called  a  porch — what  is  not  a  porch 254 

reasonable  building  line  restrictions  will  be  enforced  in 
equity — common  understanding  of  word  "porch" — what 
cannot  be  called  a  porch 622 

CARRIERS.— See  RAILROADS. 

when  instruction  as  to  duty  of  carrier  to  exercise  care  for 
safety  of  passengers  is  not  erroneous 347 

CASES  CONTROLLED  BY  OTHERS. 

People  V.  Illinois  Central  Railroad  Co.  271  111.  223,  con- 
trols certain  questions  in  People  v.  Cleveland,  Cincin- 
nati, Chicago  and  St.  Louis  Railway  Co 158 

CITIES.— See  MUNICIPAL  CORPORATIONS. 
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CIVIL  SERVICE.                                                                  PAGE, 
section  12  of  the  State  Civil  Service  act  excludes  common 
laborers  from  classified  service — when  janitor  is  in  clas- 
sified service  and  not  a  common  laborer 215 

tender  of  performance  by  employee  unlawfully  discharged 

supplies  want  of  actual  performance 215 

how  employees  in  classified  service  may  be  discharged — 
mandamus  is  a  proper  remedy  to  compel  issuance  of  a 
warrant  to  pay  a  claim  properly  due 215 

CLOUD  ON  TITLE. 

when  bill  to  quiet  title  cannot  be  entertained  where  a  per- 
son having  an  interest  in  sustaining  a  trust  in  the  land 
is  not  made  a  party 303 

a  tax  deed  to  one-vigintillionth  part  of  a  lot  is  not,  in  a 
legal  sense,  a  cloud  upon  title 364 

what  is  ground  for  setting  aside  a  contract  for  the  sale  of 
land  as  a  cloud  upon  the  title 521 

CONDEMNATION.— See  EMINENT  DOMAIN. 

CONSTITUTIONAL  LAW. 

section  10  of  Dram-shop  act  does  not  deprive  persons  of 
property  without  due  process  of  law 128 

section  10  of  the  Dram-shop  act  is  not  in  violation  of  the 
fourteenth  amendment 128 

Workmen's  Compensation  act  of  191 1  was  passed  in  the 
manner  required  by  the  constitution 138 

what  classification  may  be  the  basis  of  legislation — right- 
ful exercise  of  police  power  does  not  violate  fourteenth 
amendment  though  property  interests  are  affected 14S 

what  is  meant  by  the  guaranty  of  equal  protection  of  the 
laws — province  of  the  legislature  and  of  the  courts  with 
reference  to  police  power 148 

law  must  be  adapted  to  end  sought  to  be  accomplished. . .   148 

classification  of  buildings  in  section  14  of  the  Factory  act, 
providing  protection  in  case  of  fire,  is  reasonable.  .191,  149 

section  34  of  article  4  of  the  constitution  is  not  the  au- 
thority for  creation  of  municipal  court  of  Chicago 161 

provision  of  Municipal  Court  act  restricting  right  of  re- 
view of  judgment  in  fourth-class  case  to  writ  of  error 
is  invalid 161 

the  act  of  1903,  to  enlarge  Sanitary  District  of  Chicago, 
is  not  in  violation  of  section  13  of  article  4  of  the  con- 
stitution, relating  to  titles  of  acts 201 
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CONSTITUTIONAL  LAW,— Continued.  page. 

construction  of  Sag  channel  by  the  Sanitary  District  of 
Chicago  does  not  violate  Federal  constitution 201 

section  11  of  the  State  Banks  act,  fixing  the  minimum  of 
capital  stock  according  to  population,  is  not  invalid  as 
special  legislation 277 

party  is  not  entitled  to  a  jury  trial  in  a  proceeding  to  pun- 
ish for  contempt  out  of  presence  of  court 295 

right  of  witness  to  refuse  to  answer  is  a  personal  privi- 
lege, which  is  waived  if  not  claimed 295 

a  fine  of  $50  for  contempt  of  court  cannot  be  said  to  be 
cruel  and  unusual  punishment — when  the  fact  that  there 
was  due  process  of  law  is  not  debatable 295 

fact  that  city  commissioners  are  judges  of  the  election  for 
the  office  of  city  commissioner  does  not  deprive  anyone 
•of  any  vested  or  constitutional  right 333,  313 

when  act  is  invalid  as  amending  another  act  though  pur- 
porting to  be  an  independent  act 325 

Real  Estate  Agency  Corporation  act  is  in  violation  of  sec- 
tion 15  of  article  4  of  the  constitution 325 

act  of  191 5,  to  legalize  elections  to  organize  high  school 
districts  carried  by  women's  votes,  is  valid — what  neces- 
sary in  order  that  such  act  may  be  applied 387 

power  of  legislature  to  enact  curative  laws 388 

section  99  of  Criminal  Code,  referring  to  sufficiency  of  in- 
dictment for  confidence  game,  is  not  invalid 401 

provision  of  the  Federal  constitution  against  cruel  punish- 
ments does  not  apply  to  State  legislation 592 

constitutional  provision  that  penalty  shall  be  proportion- 
ate to  nature  of  offense  is  directed  to  legislature 592 

a  punishment  authorized  by  law  must  be  upheld  unless  the 
law  itself  is  invalid 592 

statute  prescribing  penalty  for  unlawful  sales  of  liquor  is 
valid — what  not  ground  for  holding  punishment  dispro- 
portionate to  the  offense 593 

CONSTRUCTION. 

of  Drainage  act  of  1889,  relating  to  drains  constructed  by 
mutual  agreement,  as  not  abridging  common  law  ease- 
ment but  as  making  right  of  drainage  permanent 46 

of  Drainage  act  of  1889,  as  applying  although  the  drain 
was  constructed  in  a  swale 46 

of  Levee  act,  as  to  what  condition  with  reference  to  costs 
is  not  contemplated  thereby 54 

general  rule  where  there  is  a  devise  simplicitcr  to  one  per-  ' 
son  and  in  case  of  his  death  to  another 95 
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CONSTRUCTION,— Continued.  page. 

will  construed  as  vesting  fee  in  children  at  death  of  the 
life  tenant — when  trust  provision  of  a  will  is  not  void 
for  uncertainty 95 

of  will,  as  to  when  interest  of  testator's  daughters  in  cer- 
tain land  is  a  life  estate  pur  autre  vie 99 

of  section  74  of  Roads  and  Bridges  act,  relating  to  reduc- 
ing width  of  roads — when  commissioners  cannot  reduce 
width  of  highway 104 

of  sections  9  and  10  of  Dram-shop  act,  with  reference  to 
liability  of  owner  of  building  leased  for  saloon 128 

of  section  14  of  Factory  act,  providing  protection  for  em- 
ployees in  case  of  fire,  as  being  valid 192,  149 

of  section  2 171  of  the  Chicago  code,  concerning  transfers, 
as  not  being  referable  to  the  police  power 245 

provision  of  section  217 1  of  Chicago  code,  allowing  stop- 
over of  one  hour,  violates  contract  ordinance  of  1907. ..  245. 

of  a  building  line  agreement,  as  to  meaning  of  the  word 
"bays" — words  "porch,"  "veranda"  and  "portico"  are 
synoymous,  as  commonly  understood 254 

of  section  86  of  Local  Improvement  act,  as  to  when  local 
improvement  bonds  must  become  due 264 

of  section  23  of  Mechanic's  Lien  law,  as  to  the  lien  of  per- 
sons furnishing  materials  to  public  contractor 265 

of  section  1 1  of  State  Banks  act,  as  being  valid — of  word 
"towns,"  used  in  the  State  Banks  act,  as  meaning  in- 
corporated towns 277 

of  will,  as  devising  a  remainder  in  fee  subject  to  execu- 
tory devises — when  words  "without  heirs"  will  be  held 
to  mean  "without  surviving  children" 291 

of  Real  Estate  Agency  Corporation  act  of  191 5,  as  being 
in  violation  of  section  13  of  article  4  of  constitution. . .  325 

courts  will  follow  the  construction  which  had  been  given 
to  a  statute  previous  to  its  re-enactment 350 

of  section  37  of  Levee  act,  as  requiring  all  lands  in  the 
district  to  be  assessed  and  as  not  contemplating  a  levy 
upon  a  portion  of  the  lands  of  the  district 374 

of  act  of  1 91 3,  as  not  authorizing  women  to  vote  at  elec- 
tion to  organize  township  high  school  districts 387 

of  the  act  of  191 5,  to  legalize  high  school  district  elections 
carried  by  women's  votes,  as  being  valid — what  neces- 
sary in  order  that  such  act  may  be  applied 387 

of  sections  98  and  99  of  Criminal  Code,  as  not  requiring 
an  indictment  for  the  confidence  game  to  describe  the 
kind  and  character  of  the  property  obtained 401 

of  section  99  of  Criminal  Code,  as  not  being  invalid 401 
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of  will,  as  to  when  a  remainder  is  contingent — when  re- 
mainder is  a  contingent  one  with  a  double  aspect 428 

when  section  30  of  Conveyances  act  docs  not  apply  in  de- 
termining whether  judgment  lien  can  be  enforced 632 

CONTEMPT. 

a  party  is  not  entitled  to  a  jury  trial  in  a  proceeding  to 
punish  for  contempt  out  of  presence  of  court 295 

right  of  witness  to  refuse  to  answer  is  a  personal  privi- 
lege, which  is  waived  if  not  claimed 295 

a  court  has  inherent  power  to  punish  a  contempt  against 
its  dignity  and  authority — when  fact  that  there  was  due 
process  of  law  is  not  debatable 295 

direct  appeal  to  Supreme  Court  cannot  be  based  on  claim 
that  a  fine  of  $50  is  cruel  and  unusual  punishment 295 

what  fact  does  not  excuse  contempt  of  court 296 

CONTINUANCE. 

affidavit  for  continuance  because  of  amendment  of  decla- 
.  ration  should  state  the  facts 576 

CONTRACTS. 

when  oral  agreement  with  reference  to  leaving  land  to  a 
certain  person  is  not  enf orcible  in  equity 43 

when  contract  is  merged  in  a  subsequent  deed — when  it  is 
not  merged 106 

when  evidence  of  acts  showing  practical  construction  of 
contract  by  the  parties  is  admissible 106 

provision  of  contract  for  digging  ditch  construed  as  not 
being  merged  in  subsequent  deed  or  as  requiring  con- 
struction of  bridge 106 

a  bid  at  a  certain  price  per  acre  requires  party  to  pay  for 
actual  acreage — when  memorandum  of  contract  is  with- 
out effect 120 

agreement  for  survey  of  land  sold  at  public  sale  need  not 
be  in  writing 120 

existence  of  public  highway  over  land  does  not  constitute 
an  incumbrance 121 

effect  where  master  rejects  Workmen's  Compensation  act 
of  191 1 — extent  to  which  argeement  by  employee  to  as- 
sume risk  of  injury  is  void 167 

when  contract  for  completing  abandoned  work  must  be  let 
by  city  the  same  as  the  original  contract 264 

what  is  not  a  sub-letting  of  contract 265 
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construction  of  section  23  of  the  Mechanic's  Lien  law,  as 
to  lien  of  persons  furnishing  materials,  etc.,  to  a  pub- 
lic contractor 265 

v/hat  agreement  among  stockholders  binds  them  but  not 
the  corporation — when  inadequacy  of  consideration  for 
contract  will  not  be  considered 340 

when  a  court  of  equity  will  take  jurisdiction  to  relieve 
against  breach  of  contract 340 

when  claim  for  dower  is  barred  by  ante-nuptial  contract 
even  though  husband's  estate  is  insolvent 368 

contract  that  marriage  shall  not  affect  the  property  rights 
of  either  party  is  not  against  public  policy 368 

what  is  ground  for  setting  aside  a  contract  for  the  sale  of 
land  as  a  cloud  upon  the  title 521 

CORPORATIONS. 

Real  Estate  Agency  Corporation  act  of  191 5  is  in  viola- 
tion of  section  13  of  article  4  of  the  constitution 325 

what  agreement  among  stockholders  binds  them  but  not 
the  corporation — when  inadequacy  of  consideration  for 
contract  will  not  be  considered 340 

COSTS. 

no  liability  for  costs  exists  unless  it  is  created  by  statute — 
what  condition  as  to  costs  is  not  contemplated  by  the 

Levee  act 54 

drainage  petitioners  are  not  liable  for  costs  and  expenses 

incurred  after  void  order  of  organization 54 

* 

COURTS.— See  APPEALS  AND  ERRORS;   EQUITY. 

section  34  of  article  4  of  the  constitution  is  not  the  au- 
thority for  creation  of  municipal  court  of  Chicago 161 

the  Appellate  Court  has  jurisdiction  of  appeal  from  judg- 
ment of  municipal  court  in  fourth-class  case 161 

provision  of  Municipal  Court  act  restricting  right  of  re- 
view of  judgment  in  fourth-class  case  to  writ  of  error 
is  invalid  161 

a  court  has  inherent  power  to  punish  a  contempt  against 
its  dignity  and  authority — defendant  is  not  entitled  to 
a  jury  trial 295 

statement  of  claim  in  municipal  court  need  not  allege  the 
fiction  of  an  implied  promise  to  pay 378 

the  record  of  a  court  may  be  called  to  its  attention  with- 
out filing  a  plea  setting  it  up 508 
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neither  the  county  court  nor  the  circuit  court  has  juris- 
diction of  the  contest  of  an  election  for  mayor  or  city 
commissioner 333,  3^3 

CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CRIMINAL  LAW. 

indictment  for  confidence  game  need  not  particularly  de- 
scribe the  property  obtained 401 

section  99  of  Criminal  Code,  referring  to  sufficiency  of  in- 
dictment for  confidence  game,  is  not  invalid 401 

defense  of  a  former  acquittal  or  conviction  is  not  settled 
by  the  mere  comparison  of  indictments — evidence  is  ad- 
missible   401 

a  conviction  will  not  be  set  aside  by  the  Supreme  Court 
merely  because  the  evidence  is  conflicting 401 

what  is  essential  to  an  information  for  obtaining  credit  by 
false  representations — what  not  ground  for  conviction 
for  obtaining  credit  by  false  representations 447 

when  bank  draft  is  property — what  admissible  in  embez- 
zlement case  to  show  criminal  intent 478 

jury  may  be  instructed  that  they  are  not  required  to  be- 
lieve defendant's  testimony  and  that  they  must  ignore 
his  attorney's  appeal  for  sympathy 478 

affidavits  of  jurors  cannot  be  heard  to  support  verdict 478 

when  error  in  marking  correct  instruction  "refused,"  and 
giving  it  to  the  jury  in  that  condition,  will  not  work  a 
reversal 478 

party  not  objecting  to  admission  of  alleged  dying  decla-  ' 
ration  cannot  complain — when  alleged  dying  declaration 
is  properly  admitted 558 

what  will  not  sustain  conviction  for  murder 558 

when  Supreme  Court  should  reverse  judgment  of  convic- 
tion for  murder — jury  should  be  fully  instructed  as  to 
rights  of  defendant  as  an  officer  of  the  law 559 

crime  of  manslaughter  does  not  include  oflFense  of  assault 
with  deadly  weapon  with  intent  to  inflict  injury — when 
element  of  accidental  shooting  is  not  involved 571 

evidence  of  sales  of  liquor  by  employees  of  defendants  is 
competent — the  witness  may  point  out  the  persons  who 
made  sales  of  intoxicating  liquor 592 

counsel  have  no  right  to  make  accusations  against  a  trial 
judge  not  borne  out  by  the  record 592 

provision  of  the  Federal  constitution  against  cruel  punish- 
ments does  not  apply  to  State  legislation 592 
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constitutional  provision  that  penalty  shall  be  proportion- 
ate to  offense  is  directed  to  legislature — when  constitu- 
tional provision  as  to  punishment  does  not  apply 592 

a  punishment  authorized  by  law  must  be  upheld  unless  the 
law  itself  is  invalid 59^ 

what  not  ground  for  holding  punishment  disproportionate 
to  offense — statute  providing  penalty  for  unlawful  sales 
of  liquor  is  valid 593 

judgment  of  conviction  for  unlawful  sales  of  liquor  is  sev- 
eral as  to  each  count — what  required  where  sentence  is 
for  cumulative  terms  of  imprisonment 593 

rule  where  only  error  is  in  the  sentence — provision  that 
sentences  shall  run  consecutively  means  successively...  593 

CROSSINGS.— See  RAILROADS. 

DAMAGES. 

recovery  by  next  of  kin  of  young  girl  killed  in  factory  fire 
is  not  limited  to  the  time  when  she  would  have  attained 
the  age  of  eighteen  years 192 

DANGEROUS  MACHINERY.— See  NEGLIGENCE. 

DEBTOR  AND  CREDITOR. 

object  of  mechanic's  lien  proceeding — effect  of  the  con- 
tractor's knowledge  of  equities 90 

when  decree  in  mechanic's  lien  proceeding  is  res  judicata 
as  to  the  rights  of  person  made  a  party  as  an  attaching 
creditor  of  owner 90 

right  of  party  to  mechanic's  lien  suit  to  redeem 90 

when  property  is  not  subject  to  a  decree  against  an  al- 
leged co-tenant  of  person  in  possession 319 

when  a  judgment  creditor  cannot  enforce  his  lien  against 
property  subsequently  acquired  by  debtor 632 

when  section  30  of  Conveyances  act  does  not  apply  in  de- 
termining whether  judgment  lien  can  be  enforced 632 

conveyance  in  consideration  of  a  prior  existing  debt  does 
not  make  grantee  a  bona  Me  purchaser  for  value 632 

DECREES.— See  JUDGMENTS  AND  DECREES. 

DEEDS. 

rule  as  to  presumption  of  delivery  in  case  of  a  voluntary 
settlement — court  of  equity  is  strongly  inclined  to  up- 
hold deeds  of  voluntary  settlement 11 
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when  equity  will  regard  deed  as  delivered — when  equity 

will  require  grantee  to  fulfill  obligation 1 1 

rule  as  to  when  contract  is  merged  in  subsequent  deed — 

when  not  merged io6 

when  decree  of  sale  and  deeds  based  thereon  will  not  be 

set  aside  on  ground  of  fraud I39 

extent  to  which  a  plat  showing  a  building  line  creates  an 

easement — when  easement  may  be  revoked 221 

when  purchasers  of  lots  cannot  be  said  to  have  relied  upon 

plat  but  must  look  to  their  deeds 222 

whether  a  deed  was  delivered  is  a  mixed  question  of  law 

and  fact — question  of  delivery  of  a  deed  is  largely  one 

of  intention 237 

when  delivery  of  deed  to  a  third  party  is  sufficient  to  pass 

title  at  grantor's  death 237 

DEFENSES.— See  ACTIONS  AND  DEFENSES. 

DEFINITIONS. 

cause  of  action  defined 149 

DELIVERY.— See  DEEDS. 

DIVORCE. 

when  finding  of  a  decree  that  court  has  jurisdiction  is  not 
overcome  by  absence  of  recital  as  to  complainant's  time 
of  residence  in  the  State 329 

DOWER. 

when  claim  for  dower  is  barred  by  ante-nuptial  contract 
even  though  husband's  estate  is  insolvent 368 

DRAINAGE. 

the  act  of  1889,  relating  to  drains  built  by  mutual  consent, 
does  not  abridge  common  law  easement 46 

the  act  of  1889  applies  though  drain  was  constructed  in  a 
swale — the  act  of  1889  makes  the  right  of  drainage  a 
permanent  one  46 

the  owner  is  not  necessarily  obliged  to  bear  all  expense  of 
keeping  his  portion  of  ditch  unobstructed 46 

what  condition  with  reference  to  costs  is  not  contemplated 
by  the  Levee  act — no  liability  for  costs  exists  unless  it 
is  created  by  statute 54 

the  petitioners  are  not  liable  for  costs  and  expenses  in- 
curred after  a  void  order  of  organization 54 

272  -  42 
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void  order  organizing  district  is  a  nullity 54 

necessity,  character  and  location  of  public  improvement 
are  legislative  questions — when  the  Sanitary  District  of 
Chicago  has  power  to  construct  sewers 20i 

construction  of  Sag  channel  by  Sanitary  District  of  Chi- 
cago does  not  violate  Federal  regulations 201 

section  37  of  Levee  act  requires  all  lands  in  the  district  to 
be  assessed  and  does  not  contemplate  a  levy  upon  a  por- 
tion of  the  lands  of  the  district 374 

commissioners  must  prove  their  claim  that  the  defendants 
have  connected  their  lands  with  ditches  of  district 551 

what  does  not  justify  finding  that  owners  have  connected 
their  lands  with  ditches  of  district 551 

when  one  owner  cannot  subject  lands  of  others  to  inclu- 
sion in  a  drainage  district 551 

certificate  of  Auditor  need  not  state,  separately,  items  of 
principal  and  interest  on  registered  bonds 586 

signing  petition  to  organize  a  farm  drainage  district  does 
not  preclude  objection  to  amount  of  benefits 586 

fact  that  there  has  been  a  classification  does  not  preclude 
objection  to  amount  of  assessment 586 

when  payment  of  installments  does  not  raise  an  estoppel 
to  object  to  a  later  installment 586 

when  an  objection  to  method  of  classification  comes  too 
late — right  of  way  deeded  to  district  ought  not  to  be  in- 
cluded in  the  assessment 586 

DRAM-SHOPS. 

section  9  of  the  Dram-shop  act  construed  as  contemplat- 
ing recovery  of  personal  judgment 127 

section  10  of  Dram-shop  act  construed  as  making  build- 
ing subject  to  payment  of  judgment 127 

what  is  not  required  in  order  to  maintain  action  to  sub- 
ject building  to  payment  of  judgment 127 

owner  of  building  not  entitled  to  notice  of  sale  of  liquor 
to  intoxicated  person — question  whether  sale  of  liquor 
was  lawful  or  unlawful  is  not  material 127 

owner  of  building  leased  for  saloon  is  a  participant  in  the 
sale  of  intoxicating  liquor 128 

fact  that  judgment  against  dram-shop  keeper  is  obtained 
by  default  is  of  no  importance  if  there  was  no  fraud 
or  collusion 128 

section  10  of  Dram-shop  act  does  not  deprive  a  person  6f 
property  without  due  process  of  law 128 
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DRAM'SUOFS.— Continued.  page. 

what  facts  may  be  controverted  by  owner  of  a  building — 
section  lo  of  the  Dram-shop  act  was  enacted  under  the 
police  power  of  the  State 128 

police  power  was  not  granted  by  the  States  to  the  Federal 
government — section  10  of  Dram-shop  act  is  not  in  vio- 
lation of  the  fourteenth  amendment 128 

owner  of  saloon  building  makes  it  a  surety  for  payment 
of  judgment  against  occupant 129 

judgment  against  a  dram-shop  keeper  is  res  judicata  as 
against  owner  of  building  in  absence  of  fraud 129 

DYING  DECLARATIONS. 

party  not  objecting  to  admission  of  alleged  dying  decla- 
ration cannot  complain — when  alleged  dying  declaration 
is  properly  admitted 558 

EASEMENTS. 

the  methods  and  objects  of  creating  building  line  restric- 
tions— extent  to  which  a  plat  showing  a  building  line 
creates  an  easement — when  easement  may  be  revoked. .  221 

when  purchasers  of  lots  cannot  be  said  to  have  relied  upon 
plat — what  must  be  shown  by  party  seeking  to  enforce 
building  line  easement 222 

what  may  deprive  complainants  of  right  to  insist  upon  ob- 
servance of  building  line 222 

when  court  will  consider  inconvenience  and  damage  to  de- 
fendant in  enforcing  restriction 222 

word  "bays/*  used  in  building  line  agreement,  construed — 
words  "porch,"  "veranda"  and  "portico"  are  synony- 
mous, as  commonly  understood 254 

no  part  of  the  main  mass  of  a  building  can  properly  be 
called  a  porch — what  is  not  a  porch 254 

reasonable  building  line  restrictions  will  be  enforced  in 
equity — common  understanding  of  word  "porch" — what 
cannot  be  called  a  porch 622 

ELECTIONS. 

matter  of  contesting  elections  is  regulated  entirely  by  stat- 
ute— the  county  court  cannot  hear  a  contest  of  election 

for  city  commissioner 333,  313 

a  person  has  no  vested  right  to  an  office 333,  313 

circuit  court  has  no  jurisdiction  to  hear  contest  of  election 
for  mayor  or  city  commissioner  in  city  under  commis- 
sion form  of  government 333 
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ELECTIONS.— Co«/iHMrrf.  page. 

contest  of  an  election  before  a  city  council  is  a  ministerial 
and  not  a  judicial  proceeding 333 

Woman's  Suffrage  act  of  191 3  did  not  authorize  women 
to  vote  at  election  to  organize  a  high  school  district 387 

act  of  1915,  to  legalize  elections  to  organize  high  school 
districts  carried  by  women's  votes,  is  valid — what  nec- 
essary in  order  that  such  act  may  be  applied 387 

when  election  on  school  propositions  must  receive  a  ma- 
jority of  all  votes  cast  at  the  election  and  not  merely  of 
the  votes  cast  on  the  propositions 45^ 

EMBEZZLEMENT. 

when  bank  draft  is  property — ^what  admissible  in  embez- 
zlement case  to  show  criminal  intent 478 

affidavits  of  jurors  cannot  be  heard  to  support  verdict 478 

jury  may  be  instructed  that  they  are  not  required  to  be- 
lieve defendant's  testimony  and  that  they  must  ignore 
his  attorney's  appeal  for  sympathy 478 

EMINENT  DOMAIN. 

the  city  of  Chicago  may  condemn  right  of  way  for  sewer 
outlet  through  land  of  sanitary  district 37 

EMPLOYMENT.— See  MASTER  AND  SERVANT. 

EQUITY. 

court  of  equity  is  strongly  inclined  to  uphold  deeds  of  vol- 
untary settlement — when  equity  will  regard  deed  as  be- 
ing well  delivered 11 

when  equity  will  require  grantee  to  fulfill  obligation 11 

when  oral  agreement  with  reference  to  leaving  land  to  a' 
certain  person  is  not  enforcible  in  equity 43 

agreement  for  survey  of  land  sold  at  public  sale  need  not 
be  in  writing 120 

existence  of  a  public  highway  over  land  does  not  consti- 
tute an  incumbrance 121 

in  equity  every  person  claiming  an  interest  in  subject  mat- 
ter of  suit  must  be  made  a  party 303 

when  bill  to  quiet  title  cannot  be  entertained  where  a  per- 
son having  an  interest  in  sustaining  a  trust  in  the  land 
is  not  made  a  party 303 

evidence  need  not  be  preserved  in  any  way  in  order  to 
sustain  decree  dismissing  bill  for  want  of  equity — ^what 
amounts  to  dismissal  of  bill  for  want  of  equity 329 
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EQUITY,— Continued,  page. 

when  a  court  of  equity  will  take  jurisdiction  to  relieve 
against  breach  of  contract — when  inadequacy  of  consid- 
eration will  not  be  considered 340 

conclusions  of  law  by  master  in  chancery  may  be  ques- 
tioned without  preserving  objections  and  exceptions...  464 

in  equity  all  persons  having  a  substantial  interest  must  be 
made  parties — an  heir-at-law  is  a  necessary  party  to  a 
bill  to  contest  a  will 537 

ESTOPPEL. 

when  heirs  may  be  estopped  to  seek  probate  of  later  will.  508 
the  signing  of  a  petition  to  organize  farm  drainage  dis- 
trict does  not  preclude  the  signer  from  objecting  to  the 
amount  of  benefits 586 

EVIDENCE. 

rule  as  to  presumption  of  delivery  in  case  of  a  voluntary 
settlement— court  of  equity  is  strongly  inclined  to  up- 
hold deeds  of  voluntary  settlement 11 

when  equity  will  regard  deed  as  delivered — ^when  equity 
will  require  grantee  to  fulfill  obligation 11 

party  who  offers  copies  of  loose  files  in  evidence  as  the 
record  cannot  base  objection  on  fact  that  the  clerk  has 
not  transcribed  the  files  in  a  book 65 

expert  cannot  give  opinion  as  to  future  consequences  that 
are  mere  possibilities — when  physician  may  testify  that 
malady  was  the  result  of  original  injury 71 

when  an  expert  cannot  give  opinion  that  plaintiff's  injury 
and  condition  are  the  result  of  the  accident 71 

it  is  sufficient  to  prove  enough  of  the  negligence  charged 
to  make  out  a  case — what  not  such  a  variance  as  can  be 
availed  of  after  verdict 82 

when  permitting  a  witness  to  give  opinion  as  to  whether 
machine  might  have  been  enclosed  is  not  error 83 

when  it  is  not  error  to  allow  testimony  to  stand 83 

application  of  the  rule  permitting  evidence  as  to  habits  of 
carefulness  where  there  are  no  eye-witnesses  to  fatality  149 

what  sufficient  to  show  knowledge  by  railroad  company  of 
dangerous  proximity  of  post  to  track 166 

when  verdict  may  be  based  on  circumstantial  evidence. . .   167 

circumstantial  evidence  defined — when  testimony  as  to  av- 
erage earnings  of  switchmen  is  not  prejudicial 168 

whether  a  deed  was  delivered  is  a  mixed  question  of  law 
and  fact — question  of  delivery  of  a  deed  is  largely  one 
of  intention 237 
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EVIDENCE.— Con/i«ttrrf.  pace. 

when  delivery  of  deed  to  a  third  party  is  sufficient  to  pass 
title  at  grantor's  death 2^ 

an  objector  must  prove  that  a  tax  to  pay  bonds  is  illegal, 
as  a  court  will  not  assume  such  fact 286 

proof  must  show  condition  of  premises,  as  to  occupancy, 
at  time  application  to  register  title  was  filed 395 

when  proper  foundation  is  not  laid  for  admitting  continu- 
ation of  abstract  of  title  in  evidence 395 

defense  of  former  acquittal  or  former  conviction  is  not  de- 
termined merely  by  a  comparison  of  the  indictments  but 
extrinsic  evidence  is  admissible 401 

a  conviction  for  the  confidence  game  will  not  be  set  aside 
merely  because  the  evidence  is  conflicting 401 

what  is  not  ground  for  a  conviction  for  obtaining  credit 
and  money  by  false  representations 447 

when  transaction  will  be  presumed  to  be  a  gift  or  advance- 
ment from  husband  to  wife — ^burden  of  proof  is  on  one 
seeking  to  overcome  it 464 

rule  as  to  degree  of  proof  required  to  establish  a  construc- 
tive trust — what  proof  sufficient 468 

when  bank  draft  is  property — what  admissible  in  embez- 
zlement case  to  show  criminal  intent 478 

what  is  ground  for  setting  aside  a  contract  for  the  sale  of 
land  as  a  cloud  upon  the  title 521 

what  does  not  justify  finding  that  owners  have  connected 
their  lands  with  ditches  of  a  levee  drainage  district 551 

party  not  objecting  to  admission  of  alleged  dying  declara- 
tion cannot  complain — when  alleged  dying  declaration 
is  properly  admitted 558 

what  proof  will  not  sustain  conviction  for  murder  while 
defendants  were  making  an  arrest 559 

when  party  is  not  entitled  to  complain,  on  appeal,  of  the 
admission  of  irrelevant  evidence 576 

when  expert  opinion  as  to  whether  a  condition  was  safe 
or  unsafe  cannot  be  received 576 

evidence  of  sales  of  liquor  by  employees  of  defendants  is 
competent — the  witness  may  point  out  the  persons  who 
made  sales  of  intoxicating  liquor 592 

when  blue-print  of  proposed  improvement  is  not  admis- 
sible to  show  depth  and  location  of  drainage 605 

when  files  of  a  proceeding  to  have  the  testator  declared 
insane  are  admissible  on  contest  of  will — when  child  of 
testator  is  not  a  competent  witness 613 

EXPERT  TESTIMONY.— See  EVIDENCE. 
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classification  of  buildings  in  section  14  of  Factory  act,  pro- 
viding protection  in  case  of  fire,  is  reasonable 191,  149 

the  duty  to  provide  fire  escapes  is  not  dependent  on  notice 
from  factory  inspector 192,  149 

application  of  rule  permitting  evidence  of  habits  of  care- 
fulness where  there  are  no  eye-witnesses  to  fatality 149 

when  instruction  referring  to  obstruction  of  fire  escape  is 
not  erroneous  in  ignoring  other  means  of  escape 149 

mere  construction  of  fire  escape  does  not  relieve  owner  of 
building  from  responsibility  but  he  must  keep  means  of 
escape  in  condition  for  use 192 

an  elevator  and  a  stairway  are  not  a  means  of  escape  con- 
templated by  the  Factory  act 192 

recovery  by  next  of  kin  of  young  girl  is  not  limited  to  the 
time  when  she  would  be  eighteen  years  old 192 

FALSE  REPRESENTATIONS. 

what  is  essential  to  an  information  for  obtaining  credit  by 
false  representations — what  not  ground  for  conviction 
for  obtaining  credit  and  money  by  false  representations.  447 

FIRES.— See  FACTORIES. 

FORECLOSURE.* 

what  must  be  done  by  the  purchaser  at  a  sale  to  foreclose 
tax  lien — notice  to  be  given  by  purchaser  must  contain 
every  essential  element 502 

FORMER  CASES. 

Pond  V.  Sheean,  132  111.  312,  followed;  Dalhy  v.  MaxHeld, 
244  id.  214,  and  Gladville  v.  McDole,  247  id.  34,  distin- 
guished, as  to  when  contract  will  not  be  enforced 43 

People  V.  Highway  Comrs.  270  III.  141,  distinguished,  as 
to  when  highway  commissioners  are  not  authorized  to 
reduce  width  of  highway 104 

Wall  V.  Allen,  244  111.  456,  adhered  to,  as  to  validity  and 
effect  of  section  10  of  Dram-shop  act,  subjecting  build- 
ing to  payment  of  judgment  against  dram-shop  keeper..  128 

Dragovich  v.  Iroquois  Iron  Co.  269  111.  478,  followed,  as 
to  holding  that  Workmen's  Compensation  act  of  191 1 
was  passed  in  constitutional  manner 139 

People  V.  C,  L.  &  C,  R.  R.  Co.  270  111.  516,  followed,  as  to 
what  is  a  sufficient  record  to  show  compliance  with  sec- 
tion 56  of  Roads  and  Bridges  act 158 
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FORMER  CASUS.— Continued.  pace. 

Greene  v.  Fish  Furniture  Co,  (ante,  p.  148,)  followed,  as 
to  validity  of  section  14  of  the  Factory  act,  concerning 
fire  escapes 19^ 

Maywood  Co.  v.  Village  of  Maywood,  118  111.  61,  distin- 
guished, as  to  when  purchaser  of  lot  is  not  bound  by 
former  advertisements  of  owner  or  agent  of  subdivision.  222 

Dupee  V.  Swigert,  127  111.  494,  distinguished,  as  to  sec- 
tion 1 1  of  the  State  Banks  act  being  valid  and  not  spe- 
cial legislation 277 

People  v.  Adams  State  Bank,  {ante,  p.  277,)  followed,  as 
to  when  a  bank  cannot  change  its  location  without  in- 
creasing its  capital  stock 311 

Farmer^  Bank  v.  Sperling,  113  111.  273,  followed;  Manly 
V.  Pettee,  38  id.  128,  distinguished,  as  to  when  land  is  not 
subject  to  decree  against  alleged  co-tenant  of  possessor.  319 

Becklenherg  v.  Becklenherg,  232  111.  120,  distinguished,  as 
to  when  absence  of  recital  in  divorce  decree  as  to  resi- 
dence of  complainant  is  not  fatal 329 

Brenner  v.  Gauch,  85  111.  368,  distinguished,  as  to  when 
claim  for  dower  is  barred  by  ante-nuptial  contract  even 
though  husband's  estate  is  insolvent 368 

Scown  V.  Csamecki,  264  111.  305,  applied,  as  to  right  of 
legislature,  if  it  sees  fit,  to  authorize  women  to  vote  at 
election  to  organize  high  school  district  .• 387 

People  V.  Peltier,  265  111.  630,  followed,  as  to  act  of  1913 
not  authorizing  women  to  vote  at  an  election  to  organ- 
ize township  high  school  district 387 

Morton  v.  People,  47  111.  468,  followed,  as  to  section  99  of 
Criminal  Code,  referring  to  sufficiency  of  an  indictment 
for  confidence  game,  not  being  invalid 401 

People  V.  Brown,  189  III.  619,  distinguished,  as  to  when 
school  propositions  must  obtain  a  majority  of  all  the 
votes  cast  at  the  election 458 

People  V.  Illinois  Central  Railroad  Co.  266  111.  183,  fol- 
lowed, as  to  rule  that  the  item  for  State  aid  roads  and 
bridges  must  be  separated 494 

Continental  Life  Ins.  Co.  v.  Rogers,  119  111.  474,  followed, 
as  to  when  statements  by  applicant  for  insurance  cer- 
tificate in  benefit  society  are  not  warranties 541 

Provident  Life  Assurance  Society  v.  Cannon,  201  111.  260, 
approved,  as  to  rule  that  knowledge  by  society's  medi- 
cal examiner  is  the  knowledge  of  the  society 541 

People  V.  Glenn,  207  111.  50,  distinguished,  as  to  rule  that 
certificate  of  Auditor  need  not  state,  separately,  items 
of  principal  and  interest  on  registered  bonds 586 
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Smith  V.  Barnes,  3  Scam.  76,  Peck  v.  Brewer,  48  III.  54, 
and  Hughes  v.  People,  116  id.  330,  distinguished,  as  to 
rule  that  affidavits  of  juror  cannot  be  heard  in  support 
of  jury's  verdict 47^ 

People  V.  Bentley,  268  111.  470,  followed,  as  to  rule  that 
signing  petition  to  organize  farm  drainage  district  does 
not  preclude  objection  to  amount  of  benefits 5^ 

FORMER  JEOPARDY. 

defense  of  former  acquittal  or  former  conviction  is  not 
determined  merely  by  a  comparison  of  the  indictments 
but  extrinsic  evidence  is  admissible 401 

FRAUD. 

what  is  not  ground  for  setting  aside  a  decree  of  sale  and 
deeds  based  thereon 139 

when  party  may  waive  tort  and  sue  in  assumpsit 377 

money  paid  to  defendant  for  worthless  stock  on  his  fraud- 
ulent representations  may  be  recovered  in  assumpsit . . .  377 

in  assumpsit  it  is  not  necessary  to  allege,  in  terms,  waiver 
of  the  tort — when  a  claim  for  damages  is  in  assumpsit 
and  not  in  tort 377 

statement  of  claim  in  municipal  court  need  not  allege  the 
fiction  of  an  implied  promise  to  pay 378 

lien  of  judgment  does  not,  as  against  grantors,  attach  to 
subsequently  acquired  property,  the  deed  to  which  v/as 
obtained  by  the  judgment  debtor  by  fraud 632 

FREEHOLD. 

when  a  freehold  is  not  involved 80 

HIGH  SCHOOLS.— See  SCHOOLS. 

HIGHWAYS.— See  TAXES. 

section  74  of  Roads  and  Bridges  act,  relating  to  reducing 
width  of  roads,  construed — when  commissioners  cannot 
reduce  width  of  road 104 

HUSBAND  AND  WIFE. 

when  claim  for  dower  is  barred  by  ante-nuptial  contrai:t 
even  though  husband's  estate  is  insolvent 368 

contract  that  marriage  shall  not  affect  the  property  rights 
of  either  party  is  not  against  public  policy 368 

when  a  transaction  will  be  presumed  to  be  a  gift  or  ad- 
vancement from  husband  to  wife 464 
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INFORMATIONS.                                                                   page. 
what  is  essential  to  an  information  for  obtaining  credit  by 
means  of  false  representations 447 

INJUNCTION. 

restrictions  upon  use  of  property  are  not  favored  in  law — 
what  may  deprive  the  complainants  of  the  right  to  insist 
upon  observance  of  building  line 222 

when  court  will  consider  inconvenience  and  damage  to  de- 
fendant in  enforcing  restriction 222 

when  purchaser  of  lot  is  not  bound  by  previous  advertise- 
ments of  owner  or  agent  of  subdivision 2Z2 

injunction  is  proper  remedy  to  prevent  a  bank  from  mov- 
ing its  location  contrary  to  law 311 

reasonable  building  line  restrictions  will  be  enforced  in 
equity — common  understanding  of  word  "porch" — what 
cannot  be  called  a  porch 622 

INJURIES.— See  NEGLIGENCE. 

INSTRUCTIONS. 

when  instruction  referring  to  obstruction  of  fire  escape  is 
not  erroneous  in  ignoring  other  means  of  escape 149 

instruction  in  language  of  statute  on  which  the  cause  of 
action  is  based  is  not  erroneous 149 

what  is  gross  abuse  of  privilege  of  presenting  instructions.  192 

what  is  not  an  approval  of  instruction  by  Supreme  Court.   192 

when  instruction  as  to  duty  of  carrier  to  exercise  care  for 
safety  of  passengers  is  not  erroneous 347 

jury  may  be  instructed  that  they  are  not  required  to  be- 
lieve defendant's  testimony  and  that  they  must  ignore 
his  attorney's  appeal  for  sympathy 478 

when  error  in  marking  a  correct  instruction  ''refused"  arid 
giving  it  to  jury  in  that  condition  will  not  work  reversal.  478 

failing  to  put  any  mark  upon  one  of  defendant's  given  in- 
structions is  not  prejudicial  error 479 

instructions  are  properly  refused  which  have  no  basis  in 
the  evidence  or  which  are  substantial  repetitioAs  of  in- 
structions which  are  given 577 

what  statement  in  instruction  in  will  contest  case  does  not 
exclude  consideration  of  provisions  of  will 613 

when  instruction  as  to  degree  of  mental  capacity  required 
to  make  a  will  is  not  erroneous 613 

what  statements  in  instructions  in  a  will  contest  case  are 
not  erroneous 613 
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statements  will  not  be  held  to  be  warranties  unless  the 
contract  admits  of  no  other  construction 54^ 

when  statements  as  to  condition  of  health  and  medical  at- 
tendance are  not  warranties 54^ 

knowledge  by  society's  medical  examiner  of  condition  of 
health  of  applicant  is  the  knowledge  of  the  society 541 

INTERURBAN  RAILWAYS.— See  RAILROADS. 

INTOXICATING  LIQUORS.— See   DRAM-SHOPS;    LOCAL 
OPTION. 

JUDGMENTS  AND  DECREES. 

when  recital  that  order  of  confirmation  was  entered  at  a 
certain  term  is  surplusage 65 

finding  of  court  that  due  notice  has  been  given  cannot  be 
contradicted  by  stipulation  in  collateral  proceeding 65 

when  the  finding  of  a  fact  in  a  partition  decree  is  not  a 
final  adjudication 99 

judgment  for  road  taxes  should  be  limited  to  portion  of 
objecting  railroad's  property  in  the  town 117 

what  is  not  required  in  order  to  maintain  action  to  subject 
saloon  building  to  payment  of  a  judgment  against  occu- 
pant of  building 127 

owner  of  saloon  building  makes  it  a  surety  for  payment 
of  judgment  against  occupant 129 

judgment  against  dram-shop  keeper  is  res  judicata  against 
owner  of  building  except  for  fraud 129 

when  decree  of  sale  and  deeds  based  thereon  will  not  be 
set  aside  on  ground  of  fraud 139 

what  is  not  a  final  judgment 146 

when  property  is  not  subject  to  a  decree  against  an  al- 
leged co-tenant  of  person  in  possession 319 

when  finding  in  a  divorce  decree  that  court  has  jurisdic- 
tion is  not  overcome  by  absence  of  recital  as  to  com- 
plainant's time  of  residence  in  the  State 329 

when  section  30  of  Conveyances  act  does  not  apply  in  de- 
termining whether  judgment  lien  can  be  enforced 632 

when  a  judgment  creditor  cannot  enforce  his  lien  against 
property  subsequently  acquired  by  debtor 632 

a  conveyance  in  consideration  of  prior  existing  debt  does 
not  make  grantee  a  bona  fide  purchaser  for  value 632 

JUDICIAL  NOTICE. 

the  record  of  a  court  may  be  called  to  its  attention  with- 
out filing  a  plea  setting  it  out 508 
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JUDICIAL  SALES.  page. 

a  bid  at  a  certain  price  per  acre  requires  party  to  pay  for 
actual  acreage 120 

government  survey  fixes  corners  of  land  but  is  not  con- 
clusive as  to  acreage 121 

JURISDICTION. 

when  assignment  of  error  as  to  the  validity  of  a  statute  is 
waived — what  questions  cannot  be  considered  in  the  ab- 
sence of  bill  of  exceptions 34 

finding  of  court  that  due  notice  has  been  g^ven  cannot  be 
contradicted  by  stipulation  in  collateral  proceeding 65 

when  recital  that  order  of  confirmation  was  entered  at  a 
certain  term  is  surplusage 65 

judgment  of  the  Appellate  Court  reversing  and  remand- 
ing for  further  proceedings  is  not  a  final  judgment 146 

Appellate  Court  has  jurisdiction  of  appeal  from  judgment 
of  municipal  court  in  fourth-class  case — ^provision  limit- 
ing right  of  review  to  writ  of  error  is  invalid 161 

direct  appeal  to  Supreme  Court  cannot  be  based  on  claim 
that  a  fine  of  $50  is  cruel  and  unusual  punishment 295 

the  county  court  has  no  jurisdiction  to  hear  contest  of  the 
election  for  city  commissioners,  as  such  jurisdiction  is 
vested  in  the  commissioners 333,  313 

when  finding  in  divorce  decree  that  court  has  jurisdiction 
is  not  overcome  by  absence  of  recital  as  to  complain- 
ant's time  of  residence  in  the  State 329 

when  a  court  of  equity  v/ill  take  jurisdiction  to  relieve 
against  breach  of  contract 340 

when  validity  of  ordinance  is  not  involved  on  appeal 457 

when  question  of  jurisdiction  in  special  taxation  proceed- 
ing is  waived 604 

what  determines  right  of  appeal  in  a  proceeding  under  the 
Workmen's  Compensation  act  of  191 1 — when  such  pro- 
ceeding is  appealable  under  general  law 609 

LICENSES. 

extent  to  which  ordinance  requiring  license  for  street  cars 
is  enforcible  against  interurban  company 307 

LIENS. 

judgment  in  bastardy  proceeding  is  not  a  lien  upon  prop- 
erty of  the  defendant 516 

when  a  judgment  creditor  cannot  enforce  his  lien  upon 
property  subsequently  acquired  by  debtor 632 
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LIMITATIONS.  pace. 

what  action  by  court  is  equivalent  to  ruling  on  demurrer 

to  plea  of  Statute  of  Limitations 19^ 

what  does  not  affect  question  whether  additional  counts 

state  a  new  cause  of  action 191 

LOCAL  OPTION. 

in  a  prosecution  for  selling  liquor  in  anti-saloon  territory 
the  witnesses  may  point  out  the  persons  who  made  the 
sales  of  intoxicating  liquor 592 

evidence  of  sales  of  intoxicating  liquor  by  the  employees 
of  the  defendants  is  competent 592 

when  constitutional  provision  as  to  proportionate  punish- 
ments does  not  apply — punishment  authorized  by  law 
will  be  upheld  unless  the  law  itself  is  invalid 592 

what  not  ground  for  holding  punishment  disproportionate 
to  the  offense — statute  prescribing  penalty  for  unlawful 
sales  of  liquor  is  valid 593 

judgment  of  conviction  for  unlawful  sales  of  liquor  is  sev- 
eral as  to  each  count — ^what  required  where  sentence  is 
for  cumulative  terms  of  imprisonment 593 

MANDAMUS. 

mandamus  is  a  proper  remedy  to  compel  the  issuance  of  a 
warrant  to  pay  a  claim  properly  due 215 

MANSLAUGHTER. 

crime  of  manslaughter  does  not  include  offense  of  assault 
with  deadly  weapon  with  intent  to  inflict  injury — when 
element  of  accidental  shooting  is  not  involved 571 

MASTER  AND  SERVANT.— See  RAILROADS. 

whether  the  means  adopted  in  lieu  of  enclosing  dangerous 

machinery  was  sufficient  is  a  question  for  the  jury 83 

when  permitting  a  witness  to  give  opinion  as  to  whether 

machine  could  have  been  enclosed  is  not  error 83 

classification  of  buildings  in  section  14  of  the  Factory  act, 

providing  protection  in  case  of  fire,  is  reasonable..  .191,  149 
duty  to  provide  fire-escapes  is  not  dependent  upon  notice 

from  factory  inspector 192,  149 

railroad  receivers  may  reject  Workmen's  Compensation 

act  without  a  special  order  of  court 167 

when  expert  opinion  as  to  whether  a  condition  was  safe 

or  unsafe  cannot  be  received 576 

effect  where  an  employer  elects  not  to  come  under  Work- 
men's Compensation  act 577 


Digitized  by 


Google 


670  INDEX.  [OT  ID. 

MASTER  AND  SURV ANT, —Continued,  page. 

effect  where  master  rejects  Workmen's  Compensation  act 
of  191 1 — extent  to  which  agreement  by  employee  to  as- 
sume risk  of  injury  is  void 167 

what  determines  right  of  appeal  in  a  proceeding  under  the 
Workmen's  Compensation  act  of  191 1 — when  such  pro- 
ceeding is  appealable  under  general  law 609 

liability  of  employer  under  Workmen's  Compensation  act 
is  a  contract  liability 610 

MASTERS  IN  CHANCERY. 

the  master's  conclusions  of  law  may  be  questioned  without 
preserving  objections  and  exceptions  in  the  record 464 

MECHANICS*  LIENS. 

the  party  levying  attachment  on  land  is  a  proper  party  to 
a  mechanic's  lien  proceeding — time  within  which  such 
party  must  redeem 90 

object  of  a  mechanic's  lien  proceeding — effect  of  the  con- 
tractor's knowledge  of  equities 90 

when  decree  in  mechanic's  lien  proceeding  is  res  judicata 
as  to  rights  of  person  made  a  party  because  he  had  lev- 
ied an  attachment  on  the  land 90 

a  city  cannot,  as  against  right  of  lienors,  claim  benefit  of 
payments  to  public  contractor  not  made  in  accordance 
with  the  statute 264 

when  a  city  cannot  be  credited,  as  against  lienors,  for  the 
money  spent  in  completing  work  abandoned 264 

construction  of  section  23  of  the  Mechanic's  Lien  law,  as 
to  liens  of  persons  furnishing  material,  etc.,  to  a  pub- 
lic contractor  265 

MERGER. 

rule  as  to  when  contract  is  merged  in  subsequent  deed — 
when  not  merged 106 

provision  of  contract  for  digging  a  ditch  construed  as  not 
being  merged  in  subsequent  deed  or  as  requiring  con- 
struction of  bridge 106 

conveyance  of  life  estate  and  reversion  to  same  person  ex- 
tinguishes contingent  remainders  conditioned  upon  the 
remainder-men  surviving  the  life  tenant 428 

MINES. 

instructions  substantially  in  the  language  of  the  Mines  and 

Miners  act  are  proper  if  applicable 356 

what  instruction  is  properly  refused 356 
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MINZS.— Continued.  page. 

instruction  substantially  telling  the  jury  that  contributory 
negligence  of  a  miner  does  not  bar  recovery  for  viola- 
tion of  Mines  and  Miners  act  is  proper 356 

when  failure  of  mine  examiner  to  mark  and  report  dan- 
gerous condition  is  not  ground  for  recovery 357 

MUNICIPAL    CORPORATIONS.— See    SPECIAL    ASSESS- 
MENTS. 

Sanitary  District  of  Chicago  does  not  have  control  over 
drainage  of  cities  in  the  district 37 

city  of  Chicago  may  condemn  right  of  way  for  sewer  out- 
let through  lands  of  sanitary  district 37 

amounts  required  by  village  for  fuel  and  light  should  be 
stated  separately  and  not  in  a  lump  sum 63 

necessity,  character  and  location  of  a  public  improvement 
are  legislative  questions — when  the  Sanitary  District  of 
Chicago  has  power  to  construct  sewer 201 

construction  of  Sag  channel  by  Sanitary  District  of  Chi- 
cago does  not  violate  Federal  restrictions 201 

section  2 171  of  the  Chicago  code,  concerning  transfers,  is 
not  referable  to  the  police  power 245 

when  a  street  railway  company  may  rightfully  designate 
point  at  which  transfer  is  to  be  used 245 

provision  of  section  2 171  of  the  Chicago  code  allowing 
stop-over  of  one  hour  violates  the  contract  ordinance 
of  1907 245 

payment  for  work  done  before  first  installment  of  assess- 
ment is  collected  should  be  by  voucher 264 

distinction,  under  the  Local  Improvement  act,  between  a 
voucher  and  a  warrant 264 

when  bonds  must  become  due  under  the  Local  Improve- 
ment act — when  the  contract  for  completing  abandoned 
work  must  be  let  the  same  as  original  contract 264 

city  cannot,  as  against  lienors,  claim  benefit  of  payments 
made  contrary  to  the  statute 264 

when  city  cannot  be  credited,  as  against  lienors,  for  the 
money  spent  in  completing  abandoned  work 264 

construction  of  section  23  of  the  Mechanic's  Lien  law  as 
to  lien  of  material  men — what  is  not  a  sub-letting  of  the 
original  contract 265 

ordinance  allowing  construction  of  a  railway  in  the  streets 
becomes  a  contract  on  acceptance — when  railway  is  not 
a  street  railroad 306 

when  city  may  require  interurban  company  to  pay  license 
on  cars  substantially  as  street  cars 307 
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MUNICIPAL  CORPORATIONS.— CoH/inurcf.  page. 

commissioners  in  a  city  under  the  commission  form  of 
government  are  the  judges  of  the  election  for  the  office 
of  commissioner 333>  3^3 

circuit  court  has  no  jurisdiction  to  hear  contest  of  election 
for  mayor  or  city  commissioner  in  city  under  commis- 
sion form  of  government 333 

contest  of  an  election  before  a  city  council  is  a  ministerial 
and  not  judicial  proceeding — executive  power  and  min- 
isterial power  are  the  same 333 

limit  of  rule  that  two  like  municipal  corporations  cannot 
exist  at  the  same  time  in  the  same  territory 388 

de  jure  municipal  corporation  may  be  organized  in  terri- 
tory where  a  de  facto  municipal  corporation  of  the  same 
kind  is  established  and  exercising  jurisdiction 388 

it  is  primarily  the  duty  of  a  property  owner  to  remove  the 
garbage,  ashes  and  waste  from  his  premises — when  val- 
idity of  ordinance  is  not  involved  on  appeal 451 

MUNICIPAL  COURT.— See  COURTS. 

MURDER. 

party  not  objecting  to  admission  of  alleged  dying  decla- 
ration cannot  complain — when  alleged  dying  declaration 
is  properly  admitted 558 

what  proof  will  not  sustain  conviction  for  murder  while 
defendants  were  making  an  arrest 558 

jury  should  be  fully  instructed  as  to  rights  of  the  defend- 
ant as  an  officer  of  the  law 559 

crime  of  manslaughter  does  not  include  the  offense  of  as- 
sault with  deadly  weapon  with  intent  to  inflict  injury. .  571 

NEGLIGENCE. 

expert  cannot  give  opinion  as  to  future  consequences  that 
are  mere  possibilities — when  physician  may  testify  that 
malady  was  result  of  original  injury 71 

when  an  expert  cannot  give  opinion  that  plaintiff's  injury 
and  condition  are  the  result  of  the  accident 71 

it  is  sufficient  if  enough  of  negligence  charged  is  proved 
to  make  out  a  case — what  defects  and  omissions  in  dec- 
laration are  cured  by  verdict 82 

what  is  not  such  a  variance  between  allegations  and  proof 
as  can  be  availed  of  after  verdict %2 

whether  the  means  adopted  in  lieu  of  enclosing  dangerous 
machine  were  sufficient  is  a  question  for  the  jury 83 
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NEGLIGENCE.— Con/inM^d.  page. 

when  permitting  a  witness  to  give  opinion  as  to  whether 
machine  might  have  been  enclosed  is  not  error 83 

when  it  is  not  error  to  allow  testimony  to  stand 83 

when  a  railroad  company  is  negligent  in  operating  train 
past  obstruction  too  near  the  track 166 

what  not  necessary  to  render  company  liable  though  ob- 
struction near  track  is  on  private  property 166 

duty  of  a  railroad  company  to  see  to  removal  of  unneces- 
sary dangers — what  is  sufficient  to  show  knowledge  of 
dangerous  condition 166 

whether  deceased  was  warned  of  dangerous  condition  is  a 
question  of  fact  for  the  jury 167 

whether  company's  negligence  was  proximate  cause  of  the 
injury  is  a  question  for  the  jury 167 

when  verdict  may  be  based  on  circumstantial  evidence. . .   167 

railroad  receivers  may  reject  Workmen's  Compensation 
act  without  special  order  of  court 167 

extent  of  authority  of  a  United  States  district  court  in  a 
railroad  receivership  action 167 

effect  where  master  rejects  Workmen's  Compensation  act 
of  191 1— extent  to  which  agreement  by  employee  to  as- 
sume risk  of  injury  is  void 167 

recovery  of  damages  by  next  of  kin  of  a  young  girl  killed 
in  a  factory  fire  is  not  limited  to  time  when  she  would 
have  been  eighteen  years  old 192 

when  instruction  as  to  duty  of  carrier  to  exercise  care  for 
safety  of  passengers  is  not  erroneous 347 

contributory  negligence  of  miner  is  no  defense  to  action 
for  damages  for  willful  violation  of  the  statute 356 

when  failure  of  mine  examiner  to  mark  and  report  dan- 
gerous condition  is  not  ground  for  recovery. 357 

NEW  TRIAL. 

affidavits  of  jurors  that  they  did  not  notice  one  of  given 
instructions  was  marked  "refused"  cannot  be  received 
in  support  of  the  verdict 478 

NON-SUIT. 

common  law  rule  as  to  taking  a  non-suit^-such  rule  has 
been  changed  by  statute — rule  as  to  taking  a  non-suit 
after  a  verdict  is  directed 350 

rule  as  to  setting  aside  order  of  dismissal  after  a  volun- 
tary non-suit — when  defendant  waives  error  in  setting 

aside  order  of  dismissal 541 

272  -  48 
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NOTICE.  PACE. 

finding  of  court  that  due  notice  has  been  given  cannot  be 
contradicted  by  stipulation  in  collateral  proceeding....     65 

the  owner  of  a  building  leased  for  saloon  is  not  entitled  to 
notice  of  sale  of  liquor  to  intoxicated  person 127 

duty  to  provide  fire  escapes  is  not  dependent  upon  notice 
from  the  factory  inspector 192,  149 

extent  to  which  possession  is  notice  of  title — when  land  is 
not  subject  to  a  decree  against  an  alleged  co-tenant  of 
person  in  possession 319 

notice  to  be  given  under  section  216  of  the  Revenue  act  by 
purchaser  at  a  sale  to  foreclose  a  tax  lien  must  contain 
every  essential  element 502 

averment  that  notice  has  been  given  as  provided  by  the 
statute  is  a  mere  conclusion 502 

knowledge  by  the  society's  medical  examiner  of  condition 
of  health  of  an  applicant  for  membership  is  the  knowl- 
edge of  the  society 541 

OFFICES. 

county  court  has  no  jurisdiction  to  hear  contest  of  election 

for  city  commissioner 313 

a  person  has  no  vested  right  to  an  office 333,  313 

ORDINANCES. 

section  21 71  of  the  Chicago  code,  concerning  transfers,  is 
not  referable  to  the  police  power 245 

provision  of  section  217 1  of  Chicago  code  allowing  stop- 
over of  one  hour  violates  contract  ordinance  of  1907. . .  245 

ordinance  allowing  construction  of  a  railway  in  the  streets 
becomes  a  contract  on  acceptance 306 

when  an  ordinance  requiring  license  for  street  cars  is  en- 
forcible,  in  part,  against  interurban  company 307 

it  is  primarily  the  duty  of  property  owner  to  remove  gar- 
bage, ashes  and  waste  from  his  premises — when  validity 
of  ordinance  is  not  involved  on  appeal 451 

PARTIES. 

party  who  has  levied  an  attachment  on  land  is  a  proper 
party  to  mechanic's  lien  proceeding — time  within  which 
he  may  redeem 90 

in  equity  every  person  claiming  an  interest  in  subject  mat- 
ter of  suit  must  be  made  a  party — when  court  should  not 
entertain  bill  to  quiet  title 303 

who  are  proper  parties  to  a  proceeding  to  probate  a  sec- 
ond will 508 
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PARTIES.— Con/wM^d.                                                             page. 
in  equity  all  persons  having  a  substantial  interest  must  be 
made  parties — an  heir-at-law  is  a  necessary  party  to  a 
bill  to  contest  a  will 537 

PARTITION. 

when  finding  of  fact  in  a  partition  decree  is  not  a  final  ad- 
judication— when  interest  of  the  testator's  daughters  is 
a  life  estate  pur  autre  vie 99 

determinable  quality  of  a  base  fee  follows  sale  thereof — 
effect  where  life  tenant,  remainder-man  and  executory 
devisees  join  in  a  deed 291 

PENALTIES. 

provision  of  the  Federal  constitution  against  cruel  punish- 
ments does  not  apply  to  State  legislation 592 

constitutional  provision  that  penalty  shall  be  proportion- 
ate to  offense  is  directed  to  the  legislature 592 

a  punishment  authorized  by  law  must  be  upheld  as  propor- 
tionate unless  the  law  itself  is  invalid 592 

statute  prescribing  penalty  for  unlawful  sales  of  liquor  is 
valid — what  not  ground  for  holding  punishment  dispro- 
portionate to  the  offense 593 

PLATS. 

extent  to  which  a  plat  showing  a  building  line  creates  an 

easement — when  easement  may  be  revoked 221 

when  purchasers  of  lots  cannot  be  said  to  have  relied  upon 

plat  but  must  look  to  their  deeds 222 

PLEADING. 

what  defects  and  omissions  in  a  declaration  are  cured  by 

verdict — what  is  not  such  a  variance  as  can  be  availed 

of  after  verdict 82 

cause  of  action  defined 149 

when  proof  of  one  of  the  two  charges  of  negligence  in 

one  count  is  sufficient 166 

what  action  by  court  is  equivalent  to  ruling  on  demurrer 

to  plea  of  Statute  of  Limitations 191 

what  does  not  affect  question  whether  additional  counts 

state  a  new  cause  of  action 191 

in  assumpsit  it  is  not  necessary  to  allege,  in  terms,  waiver 

of  the  tort — when  claim  for  damages  is  in  assumpsit  and 

not  in  tort 377 

statement  of  claim  in  municipal  court  need  not  allege  the 

fiction  of  an  implied  promise  to  pay 378 
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PLEADING.— Con/tiiMed.  pace. 

what  is  essential  to  an  information  for  obtaining  credit  by 
means  of  false  representations 447 

averment  that  notice  has  been  given  as  provided  by  the 
statute  is  a  mere  conclusion 502 

who  are  proper  parties  to  proceeding  to  probate  a  second 
will — record  of  the  court  may  be  called  to  its  attention 
without  filing  a  plea 508 

allowance  of  amendments  and  granting  of  time  to  oppo- 
site party  are  matters  within  sound  discretion  of  court.  576 

POLICE  POWER. 

section  10  of  Dram-shop  act  was  enacted  under  the  police 
power — ^police  power  was  not  granted  by  the  several 
States  to  the  Federal  government 128 

a  rightful  exercise  of  the  police  power  does  not  violate 
the  fourteenth  amendment  of  the  Federal  constitution 
though  property  interests  are  involved 148 

what  is  meant  by  the  guaranty  of  equal  protection  of  the 
laws — province  of  the  legislature  and  the  courts  with 
reference  to  the  police  power 148 

law  must  be  adapted  to  end  sought  to  be  accomplished. . .   148 

POSSESSION. 

extent  to  which  possession  is  notice  of  title — when  land  is 
not  subject  to  decree  against  an  alleged  co-tenant  of  the 
person  in  possession 319 

PRACTICE. 

petition  and  affidavit  for  change  of  venue  are  not  part  of 
the  record  proper — when  assignment  of  error  as  to  val- 
idity of  statute  is  waived 34 

when  reversed  decree  cannot  be  pleaded  as  res  judicata  in 
defense  to  suit  by  cross-complainants — when  a  freehold 
is  not  involved 80 

judgment  of  the  Appellate  Court  reversing  and  remand- 
ing for  further  proceedings  is  not  a  final  judgment 146 

Appellate  Court  has  jurisdiction  of  appeal  from  judgment 
of  municipal  court  in  fourth-class  case 161 

provision  of  Municipal  Court  act  restricting  right  of  re- 
view of  judgment  in  fourth-class  case  to  writ  of  error 
is  invalid 161 

what  action  by  court  is  equivalent  to  ruling  on  demurrer 
to  plea  of  Statute  of  Limitations 191 

what  does  not  affect  question  whether  additional  counts 
state  a  new  cause  of  action 191 
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PRACTICE.— Con/inu^d.  page. 

what  is  gross  abuse  of  privilege  of  presenting  instructions.  192 

questions  not  decided  by  Appellate  Court  cannot  be  re- 
viewed by  Supreme  Court  on  further  appeal 295 

direct  appeal  to  Supreme  Court  cannot  be  based  on  claim 
that  a  fine  of  $50  is  cruel  and  unusual  punishment 295 

when  constitutional  questions  are  not  involved 295 

evidence  need  not  be  preserved  in  any  way  in  order  to  sus- 
tain decree  dismissing  bill  for  want  of  equity 329 

common  law  rule  as  to  taking  a  non-suit — such  rule  has 
been  changed  by  statute — rule  as  to  taking  a  non-suit 
after  a  verdict  is  directed 350 

a  question  decided  on  the  briefs  and  arguments  will  not  be 
reconsidered  on  new  points  in  petition  for  rehearing. . .  357 

an  agreed  statement  of  facts  made  by  the  attorneys  for 
the  purpose  of  appeal  will  be  presumed  by  the  Supreme 
Court  to  contain  all  the  facts 387 

when  validity  of  ordinance  is  not  involved  on  appeal 451 

conclusions  of  law  by  master  in  chancery  may  be  ques- 
tioned without  preserving  objections  and  exceptions...  464 

proper  practice  where  the  consent  of  heirs  to  probate  of 
an  earlier  will  is  obtained  by  fraud  or  mistake  and  it  is 
sought  to  probate  a  later  will 508 

the  record  of  a  court  may  be  called  to  its  attention  with- 
out filing  a  plea  setting  it  up 508 

when  decree  will  not  be  reversed  on  the  facts 521 

what  does  not  amount  to  a  release  of  errors 526 

rule  as  to  setting  aside  order  of  dismissal  after  a  volun- 
tary non-suit — when  defendant  waives  error  in  setting 
aside  order  of  dismissal 541 

an  affidavit  for  continuance  because  of  amendment  of  the 
declaration  should  state  the  facts 576 

allowance  of  amendments  and  granting  of  time  to  opposite 
party  are  matters  within  sound  discretion  of  the  court. .  576 

when  party  is  not  entitled  to  complain,  on  appeal,  of  the 
admission  of  irrelevant  evidence 576 

what  determines  right  of  appeal  in  a  proceeding  under  the 
Workmen's  Compensation  act  of  191 1 — when  such  pro- 
ceeding is  appealable  under  general  law 609 

what  is  included  in  the  expression  "suit  or  proceeding  at 
law  or  in  chancery." 609 

PRESUMPTIONS. 

rule  as  to  presumption  of  delivery  of  voluntary  deed 11 

presumption  where  several  owners  join  in  conveying  their 
separate  lands  for  a  common  purpose 303 
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PRESUMPTIONS.— Cow/iitMrd.  page. 

an  agreed  statement  of  facts  made  by  the  attorneys  for 
the  purpose  of  appeal  will  be  presumed  by  the  Supreme 
Court  to  contain  all  the  facts 3^7 

when  a  transaction  will  be  presumed  to  be  a  gift  or  ad- 
vancement from  husband  to  wife — burden  of  proof  is  on 
one  seeking  to  overcome  it 4^4 

PRIVILEGE. 

right  of  a  witness  to  refuse  to  answer  is  a  personal  privi- 
lege, which  is  waived  if  not  claimed 295 

PROBATE. 

who  are  proper  parties  to  a  proceeding  to  probate  a  later 
will  after  an  earlier  one  is  probated S^ 

when  heirs  may  be  estopped  to  seek  the  probate  of  a  later 
will — effect  where  consent  to  probate  earlier  will  is  ob- 
tained by  fraud  or  mistake — practice 5^8 

PUBLIC  POLICY. 

contract  that  marriage  shall  not  affect  the  property  rights 
of  either  party  is  not  against  public  policy 368 

PUBLIC  UTILITIES.— See  RAILROADS. 

RAILROADS. 

when  finding  by  the  public  Utilities  Commission  that  it  has 

viewed  the  premises  is  not  necessary 30 

when  plan  adopted  by  commission  for  the  crossing  of  one 

railroad  by  another  is  not  unreasonable 30 

when  proof  of  one  of  two  charges  of  negligence  joined  in 

one  count  is  sufficient 166 

when  a  railroad  company  is  negligent  in  operating  train 

past  an  obstruction  too  near  track 166 

what  not  necessary  to  render  a  railroad  company  liable 

though  obstruction  near  track  is  on  private  property. . .   166 
duty  of  a  railroad  company  to  see  to  removal  of  unneces- 
sary dangers — ^what  is  sufficient  to  show  knowledge  of 

danger  from  post  near  track 166 

whether  deceased  was  warned  of  dangerous  obstruction  is 

a  question  for  the  jury 167 

whether  company's  negligence  was  proximate  cause  of  the 

injury  is  a  question  for  the  jury 167 

railroad  receivers  may  reject  Workmen's  Compensation 

act  without  a  special  order  of  the  court 167 
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RAILROADS— Continued,  page. 

when  verdict  may  be  based  on  circumstantial  evidence. . .  167 

extent  of  authority  of  United  States  district  court  in  rjiil- 
road  receivership  action 167 

effect  where  master  rejects  Workmen's  Compensation  act 
of  191 1 — extent  to  which  agreement  by  employee  to  as- 
sume risk  is  void 167 

when  testimony  as  to  average  earnings  of  switchmen  is 
not  prejudicial 168 

ordinance  allowing  construction  of  a  railway  in  the  streets 
becomes  a  contract  on  acceptance — when  railway  is  not 
a  railroad 3^6 

extent  to  which  ordinance  requiring  license  for  street  cars 
is  enforcible  against  interurban  company 307 

REAL  PROPERTY. 

the  methods  and  objects  of  creating  building  line  restric- 
tions— extent  to  which  the  plat  showing  a  building  line 
creates  an  easement — when  easement  may  be  revoked. .  221 

when  purchasers  of  lots  cannot  be  said  to  have  relied  upon 
plat — what  must  be  shown  by  party  seeking  to  enforce 
building  line  easement 222 

what  may  deprive  complainants  of  right  to  insist  upon  ob- 
servance of  building  line  restriction 222 

word  "bays,"  used  in  building  line  agreement,  construed — 
no  part  of  the  main  mass  of  a  building  can  properly  be 
called  a  porch — what  is  not  a  porch 254 

effect  where  the  life  tenant,  remainder-man  and  executory 
devisees  join  in  a  deed — determinable  quality  of  a  base 
fee  follows  a  sale  thereof 291 

when  property  is  not  subject  to  a  decree  against  alleged 
co-tenant  of  person  in  possession 319 

a  tax  deed  to  one-vigintillionth  part  of  a  lot  is  not,  in  a 
legal  sense,  a  cloud  upon  title 364 

conveyance  of  life  estate  and  reversion  to  same  person  ex- 
tinguishes contingent  remainders  conditioned  upon  the 
remainder-men  surviving  the  life  tenant 428 

when  a  transaction  will  be  presumed  to  be  a  gift  or  ad- 
vancement from  husband  to  wife 464 

rule  as  to  degree  to  proof  required  to  establish  a  construc- 
tive trust — what  proof  sufficient 468 

reasonable  building  line  restrictions  will  be  enforced  in 
equity — common  understanding  of  word  "porch" — what 
cannot  be  called  a  porch 622 
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RECEIVERS.  PAGE. 

railroad  receivers  may  reject  Workmen's  Compensation 
act  without  a  special  order  of  the  court 167 

extent  of  authority  of  United  States  district  court  in  rail- 
road receivership  action 167 

RECORD. 

petition  and  affidavit  for  change  of  venue  are  not  part  of 
the  record  proper  but  must  be  saved  by  bill  of  excep- 
tions or  stenographic  report  of  trial 34 

recital  in  the  record  by  the  clerk  cannot  overcome  what 
appears  in  the  bill  of  exceptions 377 

REDEMPTION. 

time  within  which  a  party  to  a  mechanic's  lien  proceeding 
may  redeem  90 

REGISTRATION  OF  TITLE. 

what  is  sufficient  to  show  that  premises  were  unoccupied 
when  application  was  filed . .  / 364 

the  applicant  may  elect  to  disregard  a  tax  deed  to  one- 
vigintillionth  part  of  lot — right  of  applicant  to  dismiss 
as  to  portion  of  premises 364 

proof  must  show  condition  of  premises,  as  to  occupancy, 
when  application  was  filed 395 

when  proper  foundation  is  not  laid  for  admitting  continu- 
ation of  abstract  of  title  in  evidence 395 

what  need  not  be  paid  by  way  of  reimbursement — assignee 
of  holder  of  a  tax  deed  is  entitled  to  reimbursements  for 
expenditures  clearly  proven 396 

REHEARING. 

a  question  decided  on  the  briefs  and  arguments  presented 
will  not  be  reconsidered  on  new  points  made  in  petition 
for  rehearing 357 

RELEASE  OF  ERRORS. 

what  does  not  bar  party  from  prosecuting  writ  of  error. ..  526 

REPLEVIN. 

replevin  is  a  proper  form  of  action  to  try  title  to  goods 
after  an  alleged  invalid  sale 340 

RES  JUDICATA. 

when  decree  in  mechanic's  lien  proceeding  is  res  judicata 
as  to  rights  of  person  made  a  party  because  he  had  lev- 
ied an  attachment  on  the  land 90 
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RES  JUDICATA.— Continued.  page. 

when  reversed  decree  cannot  be  pleaded  as  res  judicata  in 

defense  to  suit  by  cross-complainants 80 

the  effect  of  a  prior  adjudication  is  not  limited  to  matters 

actually  determined 9^ 

when  finding  of  fact  in  a  partition  decree  is  not  a  final 

adjudication 99 

judgment  against  dram-shop  keeper  is  res  judicata  against 

owner  of  building  except  in  case  of  fraud  or  collusion . .   129 

ROADS  AND  BRIDGES.— See  HIGHWAYS;  TAXES. 
SALOONS.— See  DRAM-SHOPS;  LOCAL  OPTION. 

SANITARY  DISTRICTS. 

function  of  Sanitary  District  of  Chicago — Sanitary  Dis- 
trict of  Chicago  does  not  have  control  of  the  drainage 
of  the  cities  in  the  district 37 

the  city  of  Chicago  may  condemn  right  of  way  for  sewer 
outlet  through  land  of  sanitary  district 37 

necessity,  character  and  location  of  a  public  improvement 
are  legislative  questions — ^when  the  Sanitary  District  of 
Chicago  has  power  to  construct  sewer 201 

construction  of  Sag  channel  by  Sanitary  District  of  Chi- 
cago does  not  violate  Federal  regulations 201 

act  of  1903,  to  enlarge  the  Sanitary  District  of  Chicago,  is 
not  in  violation  of  section  13  of  article  4  of  the  consti- 
tution, relating  to  titles  of  acts 201 

SCHOOLS. 

Woman's  Suffrage  act  of  1915  did  not  authorize  women  to 
vote  at  election  to  organize  high  school  district 387 

act  of  191 5,  to  legalize  elections  to  organize  high  school 
districts  carried  by  women's  votes,  is  valid — what  nec- 
essary in  order  that  such  act  may  be  applied 387 

what  does  not  prevent  possibility  of  a  portion  of  territory 
of  one  district  being  embraced  in  another 387 

when  election  on  school  propositions  must  receive  a  ma- 
jority of  all  votes  cast  at  the  election  and  not  merely  of 
the  votes  cast  on  the  propositions 458 

SENTENCE. 

what  is  required  where  sentence  is  for  cumulative  terms 

of  imprisonment — rule  where  only  error  is  in  sentence . .  593 
the  provision  that  the  sentences  shall  run  consecutively 
means  successively 593 
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SHELLEY'S  CASE.  pacs. 

express  devise  of  land  to  a  trustee  with  power  to  sell  vests 
trustee  with  fee — when  rule  in  Shelley's  case  applies. ..  526 

SPECIAL  ASSESSMENTS. 

payment  for  work  done  before  first  installment  of  assess- 
ment is  collected  should  be  by  voucher 264 

distinction,  under  the  Local  Improvement  act,  between  a 
voucher  and  a  warrant 264 

when  bonds  must  become  due  under  the  Local  Improve- 
ment act — when  contract  for  completing  the  abandoned 
work  must  be  let  the  same  as  original  contract 264 

city  cannot,  as  against  lienors,  claim  benefit  of  payments 
made  contrary  to  the  statute 264 

construction  of  section  23  of  the  Mechanic's  Lien  law  with 
reference  to  liens  of  the  material  men — what  is  not  sub- 
letting of  contract 265 

signing  petition  to  organize  farm  drainage  district  does 
not  preclude  objection  to  amount  of  benefits 586 

fact  that  there  has  been  a  classification  does  not  preclude 
objection  to  amount  of  assessment 586 

when  payment  of  installments  does  not  raise  an  estoppel 
to  object  to  a  later  installment 586 

when  objection  to  the  method  of  classification  comes  too 
Is^te — right  of  way  deeded  to  district  ought  not  to  be  in- 
cluded in  the  assessment .' 586 

SPECIAL  TAXATION. 

when  question  of  jurisdiction  in  special  taxation  proceed- 
ing is  waived — provision  for  drainage  work  is  a  com- 
ponent part  of  paving  improvement 604 

property  owners  have  a  right  to  have  all  component  parts 
of  improvement  described  and  cost  estimated 604 

what  must  be  stated  in  ordinance  where  city  undertakes  to 
pay  a  portion  of  cost  of  improvement 605 

when  blue-print  of  proposed  improvement  is  not  admis- 
sible to  show  depth  and  location  of  drainage 605 

SPECIFIC  PERFORMANCE. 

when  oral  agreement  with  reference  to  leaving  land  to  a 

certain  person  is  not  enforcible  in  equity 43 

a  bid  at  a  certain  price  per  acre  requires  a  party  to  pay 

for  actual  acreage — when  memorandum  of  a  contract 

is  without  eflFect 120 

an  agreement  for  a  survey  of  land  sold  at  public  sale  need 

not  be  in  writing 120 
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SPECIFIC  PERFORMANCE.— C(?«/mttrd.                            page. 
the  existence  of  a  public  highway  over  land  does  not  con- 
stitute an  incumbrance 121 

a  government  survey  fixes  the  corners  of  land  but  is  not 
conclusive  as  to  acreage 121 

STATUTE  OF  FRAUDS. 

when  oral  agreement  with  reference  to  leaving  land  to  a 

certain  person  is  not  enforcible  in  equity 43 

agreement  for  survey  of  land  sold  at  public  sale  need  not 

be  in  writing 120 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 

STATUTES.— See  CONSTITUTIONAL  LAW;    CONSTRUC^ 
TION. 
when  an  act  is  invalid  as  amending  another  act  though 

purporting  to  be  an  independent  act 325 

courts  will  follow  the  construction  which  had  been  given 

to  a  statute  previous  to  its  re-enactment 350 

power  of  legislature  to  enact  curative  laws 388 

STIPULATIONS. 

an  agreed  statement  of  facts  made  by  the  attorneys  for 
the  purpose  of  appeal  will  be  presumed  by  the  Supreme 
Court  to  contain  all  the  facts 387 

STOCKHOLDERS.— See  CORPORATIONS. 

STREET  RAILWAYS. 

section  2171  of  the  Chicago  code,  concerning  transfers,  is 
not  referable  to  the  police  power 245 

when  a  street  railway  company  may  rightfully  designate 
point  at  which  transfer  is  to  be  used 245 

provision  of  section  2171  of  Chicago  code  allowing  stop- 
over of  one  hour  violates  contract  ordinance  of  1907. . .  245 

when  instruction  as  to  duty  of  carrier  to  exercise  care  for 
safety  of  passengers  is  not  erroneous 347 

SURETIES. 

owner  of  building  leased  for  saloon  makes  the  building  a 
surety  for  a  judgment  against  the  occupant 129 

a  judgment  against  dram-shop  keeper  is  res  judicata  as 
against  owner  of  building  in  absence  of  fraud 129 

bondsmen  in  bastardy  proceeding  are  not  liable  in  an  ordi- 
nary action  at  law  for  breach  of  bond 516 
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SURETIES.— Con/t«Me(f.  page. 

nature  of  obligation  of  surety  to  pay  a  judgment 129 

bondsmen  in  a  bastardy  proceeding  are  released  from  lia- 
bility by  death  of  the  principal 516 

SURVEYS. 

an  agreement  for  a  survey  of  land  sold  at  public  sale  need 

not  be  in  writing 120 

a  government  survey  fixes  the  corners  of  land  but  is  not 

conclusive  as  to  acreage 121 

TAX  DEEDS. 

an  applicant  for  registration  of  title  may  elect  to  disregard 
tax  deed  to  one-vigintillionth  part  of  a  lot — right  of  ap- 
plicant to  dismiss  as  to  portion  of  premises 364 

assignee  of  holder  of  a  tax  deed  is  entitled  to  reimburse- 
ment for  expenditures  clearly  proven — what  need  not 
be  paid  by  way  of  reimbursement 39^ 

what  must  be  done  by  the  purchaser  at  a  sale  to  foreclose 
tax  lien — ^notice  to  be  given  under  section  216  of  Reve- 
nue act  must  contain  all  essential  elements 502 

averment  that  notice  has  been  given  as  provided  by  the 
statute  is  a  mere  conclusion 502 

TAXES. 

certifying  the  rate  is  not  certifying  the  amount  required 
for  road  and  bridge  purposes 63 

amounts  required  by  village  for  fuel  and  light  should  be 
stated  separately  and  not  in  a  lump  sum 63 

finding  of  court  that  due  notice  was  given  in  special  as- 
sessment proceeding  cannot  be  contradicted  by  stipula- 
tion on  application  for  sale  for  taxes 65 

party  who  offers  copies  of  loose  files  in  evidence  as  the 
record  cannot  base  objection  on  fact  that  clerk  has  not 
transcribed  the  files  in  a  book 65 

holding  of  meeting  to  certify  amount  of  road  tax  is  man- 
datory—commissioners must  fix  the  rate  at  first  meeting 
and  not  the  amount 1 16 

what  is  not  essential  to  validity  of  meeting  to  fix  rate — 
what  record  shows  sufficient  determination  of  tax  rate..  116 

when  record  of  amount  required  is  sufficient 116 

a  judgment  for  road  taxes  should  be  limited  to  portion  of 
objecting  railroad's  property  in  the  town 117 

what  is  a  sufficient  record  to  show  a  compliance  with  sec- 
tion 56  of  Roads  and  Bridges  act 158 

highway  commissioners  not  required  to  certify  rate 158 
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TAXES.^Continued,  page. 

the  records  of  the  county  board  may  be  amended  although 

there  is  a  new  clerk 285 

what  memorandum  is  sufficient  to  show  that  county  board 

approved  road  and  bridge  levies 285 

Roads  and  Bridges  act  of  191 3  requires  a  hard  road  tax 

levy  to  be  certified  directly  to  the  county  clerk 285 

court  will  not  assume  that  a  tax  to  pay  bonds  is  illegal  but 

the  objector  must  prove  such  illegality 286 

when  item  of  county  tax  is  sufficiently  specific — county 

board  cannot  levy  the  full  amount  required  for  salaries 

of  State's  attorney  and  his  assistants 494 

county  board  may  authorize  employment  of  stenographer 

for  State's  attorney  and  levy  a  tax  for  compensation. . .  494 
item  for  State  aid  road  and  bridges  should  be  separated . .  494 
section  22  of  Roads  and  Bridges  law  presupposes  a  levy 

antecedent  to  the  appropriation 494 

requirement  of  statute  for  separate  statement  of  items  of 

tax  does  not  apply  to  town  tax 495 

judgment  for  town  tax  should  not  be  against  all  of  rail- 
road company's  property  in  the  county 495 

determination  of  rate  for  road  tax  at  the  meeting  on  first 

Tuesday  in  September  is  not  sufficient 495 

certificate  of  Auditor  need  not  state,  separately,  items  of 

principal  and  interest  on  registered  bonds 586 

TORTS.— See  NEGLIGENCE. 

TOWNS.— See  MUNICIPAL  CORPORATIONS. 

TRANSFERS.— See  STREET  RAILWAYS. 

TRIAL. 

when  verdict  should  not  be  directed — when  proof  of  one 

of  two  charges  of  negligence  is  sufficient 166 

whether  deceased  was  warned  of  dangerous  obstruction  is 

a  question  of  fact  for  the  jury. 166 

whether  railroad  company's  negligence  was  the  proximate 

cause  of  injury  is  a  question  for  the  jury 166 

what  action  by  court  is  equivalent  to  ruling  on  demurrer 

to  plea  of  Statute  of  Limitations '. 191 

what  is  gross  abuse  of  privilege  of  presenting  instructions.  192 
common  law  rule  as  to  taking  a  non-suit — ^such  rule  has 

been  changed  by  statute — rule  as  to  taking  a  non-suit 

after  a  verdict  has  been  directed 350 
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TRIAL  BY  JURY.                                                                   page. 
party  is  not  entitled  to  a  jury  trial  in  a  proceeding  to  pun- 
ish for  contempt  out  of  presence  of  court 295 

TRUSTS. 

when  trust  provision  of  will  is  not  void  for  uncertainty — 
will  construed  as  vesting  fee  in  children  at  death  of  the 
life  tenant '. 95 

presumption  where  several  owners  join  in  conveying  their 
separate  lands  for  a  common  purpose 303 

when  bill  to  quiet  title  cannot  be  entertained  where  a  per- 
son having  an  interest  in  sustaining  a  trust  in  the  land 
is  not  made  a  party 3^3 

when  a  transaction  will  be  presumed  to  be  a  gift  or  ad- 
vancement from  husband  to  wife 464 

rule  as  to  degree  of  proof  required  to  establish  a  construc- 
tive trust — what  proof  sufficient 468 

the  express  devise  of  land  to  a  trustee  with  power  to  sell 
vests  the  trustee  with  the  fee — when  the  rule  in  Shel- 
ley's case  applies 526 

VARIANCE. 

what  is  not  such  a  variance  between  allegations  and  proof 
as  can  be  availed  of  after  verdict 82 

VILLAGES.— See  MUNICIPAL  CORPORATIONS. 

WAIVER. 

right  of  witness  to  refuse  to  answer  is  a  personal  privi- 
lege, which  is  waived  if  not  claimed 295 

when  defendant  waives  error  in  setting  aside  order  of  dis- 
missal after  a  voluntary  non-suit 541 

when  question  of  jurisdiction  in  special  taxation  proceed- 
ing is  waived 604 

WILLS. 

general  rule  where  there  is  a  devise  simpliciter  to  one  per- 
son and  in  case  of  his  death  to  another 95 

a  will  construed  as  vesting  fee  in  children  at  the  death  of 
the  life  tenant — ^when  trust  provision  of  will  is  not  void 
for  uncertainty 95 

when  interest  of  testator's  daughters  in  certain  land  is  a 
life  estate  pur  autre  vie 99 

will  construed  as  devising  a  remainder  in  fee  subject  to 
executory  devises — effect  where  life  tenant,  remainder- 
man and  executory  devisees  join  in  deed 291 
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WILLS.— Continued.  page. 

when  words  "without  heirs"  will  be  held  to  mean  "with- 
out surviving  children" 291 

classes  of  contingent  remainders — the  general  rule  as  to 
when  a  remainder  is  contingent — what  uncertainty  dis- 
tinguishes a  contingent  remainder 428 

general  rule  where  remainder  is  to  life  tenant's  children 
with  a  provision  in  case  of  their  death  without  issue — 
when  remainder  is  contingent 4^8 

when  remainder  is  a  contingent  one  with  a  double  aspect.  428 

a  purchaser  of  life  estate  and  reversion  takes  title  freed 
from  contingent  remainders 428 

who  are  proper  parties  to  a  proceeding  to  probate  a  sec- 
ond will — when  heirs  are  estopped  to  seek  probate  of  a 
later  will 508 

proper  practice  where  consent  of  the  heirs  to  probate  of 
an  earlier  will  is  obtained  by  fraud  or  mistake  and  it  is 
sought  to  probate  a  later  will 508 

an  express  devise  of  land  to  a  trustee  with  power  to  sell 
vests  the  trustee  with  the  fee — when  the  rule  in  Shel- 
ley's case  applies 526 

in  equity  all  persons  having  a  substantial  interest  must  be 
made  parties — an  heir-at-law  is  a  necessary  party  to  a 
bill  to  contest  a  will 537 

when  files  of  proceeding  to  have  testator  declared  insane 
are  admissible  on  contest  of  will — when  child  of  testa- 
tor is  not  a  competent  witness 613 

what  statement  in  instruction  does  not  exclude  consider- 
ation of  provisions  of  will 613 

when  instruction  as  to  degree  of  mental  capacity  required 
to  make  a  will  is  not  erroneous 613 

what  statements  in  instructions  in  a  will  contest  case  are 
not  erroneous 613 

WITNESSES. 

when  child  of  testator  is  not  a  competent  witness  in  a  pro- 
ceeding to  contest  the  will 613 

WOMEN'S  SUFFRAGE.--See  ELECTIONS. 

WORDS  AND  PHRASES. 

word  "bays,"  used  in  building  line  agreement,  construed — 
words  "porch,"  "veranda"  and  "portico"  are  synony- 
mous, as  commonly  understood 254 

word  "towns,"  as  used  in  section  11  of  State  Banks  act, 
means  incorporated  towns 277 
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provision  of  judgment  that  the  sentences  shall  run  con- 
secutively means  successively 593 

what  is  included  in  the  expression  "suit  or  proceeding  at 
law  or  in  chancery" 609 

common  understanding  of  word  "porch" — what  cannot  be 
called  a  porch 622 

WORKMEN'S  COMPENSATION. 

Workmen's  Compensation  act  of  191 1  was  passed  in  the 
manner  required  by  the  constitution 138 

railroad  receivers  may  reject  Workmen's  Compensation 
act  without  a  special  order  of  court 167 
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of  1911 167 

when  expert  opinion  as  to  whether  condition  was  safe  or 
unsafe  cannot  be  received 576 

effect  where  employer  elects  not  to  come  under  the  Work- 
men's Compensation  act 577 

what  determines  right  of  appeal  in  a  proceeding  under  the 
Workmen's  Compensation  act  of  191 1 — when  such  pro- 
ceeding is  appealable  under  general  law 609 

liability  of  employer  under  Workmen's  Compensation  act 
is  a  contract  liability 610 
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